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O^SES 


ADJUDGED  IN 


THE  COURT  OF  CHANCERY 

OF  THE  STATE  OF  NEW  JERSEY, 

MAY  TERM,  1862.* 


IIenry  W.  Green,  Chancellor. 


The  Delaware  and  Raritan  Canal  and  Camden  and 
Amroy  Railroad  and  Transportation  Companies  vs. 
The  Camden  and  Atlantic  Railroad  Company,  The 
Raritan  and  Delaware  Bay  Railroad  Company,  and 
others. 

The  complainants  have,  hy  virtue  of  their  contract  with  the  state  of  New 
Jersey,  the  exclusive  franchise  of  transporting  passengers  and  freight, 
by  railway,  across  the  state,  between  the  cities  of  New  York  and  Phila- 
delphia, and  are  entitled  to  the  protection  of  a  court  of  equity  in  the  en- 
joyment of  that  franchise. 

The  incorporation  of  the  Camden  and  Atlantic  Railroad  Company  to  con- 
struct a  railroad  across  the  state  from  Camden  to  the  sea  and  the  incor- 
poration of  the  Raritan  and  Delaware  Bay  Railroad  Company  to  con- 
struct a  railroad  from  Raritan  bay  to  Cape  Island  were  no  violation,  on 
the  part  of  the  state,  of  its  contract  with  complainants. 

The  junction  of  these   two  railroads  at  their  necessary  and  legitimate 

*  For  the  other  cases  decided  at  this  term,  see  VoL  I,  page  320. 
Vol.  II.  B 
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points  of  intersection,  so  as  to  form,  with  the  aid  of  steamboats  on  the 
Delaware  river  and  Raritan  bay,  a  continuous  line,  which,  by  possibil- 
ity, may  be  used  for  the  transportation  of  passengers  and  merchandise 
across  the  state,  between  the  cities  of  New  York  and  Philadelphia,  con- 
stitutes no  violation  of  the  complainants'  rights. 

There  being  a  legitimate  purpose  for  what  these  roads  may  be  constructed 
an«l  used,  and  for  which  a  junction  between  them  may  be  formed,  tlie 
defendants  cannot  be  restrained  from  effecting  such  junction,  merely  be- 
cause it  may  be  perverted  to  an  unlawful  purpose. 

The  fact  that  either  of  said  roads,  or  the  connection  between  them,  is 
being  constructed  without  lawful  authority,  constitutes  no  ground  for 
equitable  relief  against  said  construction  at  the  instance  of  the  complain- 
ants, unless  their  rights  will  be  thereby  violated. 

The  answers  of  the  defendants  held  to  be  a  full  denial  of  the  equity  of  the 
complainants'  bill,  and  although  such  unauthorized  construction  and 
connection  of  the  roads  may  afford  evidence  of  a  fraudulent  design  to 
violate  the  rights  of  the  coniplaiuant**,  it  is  not  sufficient,  on  a  motion 
for  a  preliminary  injunction,  to  overcome  the  answers  of  the  defendants. 

No  duties  imposed  upon  the  defendants  by  their  charters,  and  no  contract 
into  which  they  may  have  entered  with  third  persons,  or  with  each 
other,  can  justify  any  violation  of  complainants'  rights,  or  afford  protec- 
tion against  the  consequences  of  such  violation. 


This  case  came  before  the  Chancellor  on  the  hearing  of  a 
rule  to  show  cause  why  a  preHminary  injunction  should  not 
be  granted  on  a  bill  filed  by  complainants,  by  which  they 
seek  to  be  protected  in  the  enjoyment  of  certain  franchises 
and  privileges  granted  to  them  by  the  state  of  New  Jersey. 

The  complainants  ask  that  an  injunction  should  issue  to 
prevent  the  formation,  by  the  defendants,  of  a  continuous  line 
of  conveyance  by  railroad  from  the  Delaware  river  to  Raritan 
bay,  by  a  junction  of  their  respective  roads,  which  might  be 
used  for  the  transportation  of  passengers  or  merchandise  be- 
tween the  cities  of  New  York  and  Philadelphia,  or  to  compete 
in  business  between  the  said  cities  with  the  railroads  of  the 
complainants,  or  that  might  in  any  manner  be  used  or  in- 
tended to  be  used  for  the  purpose  of  defeating  the  true  int<int 
of  the  contracts  made  by  the  state  with  the  complainants,  to 
protect,  until  the  first  day  of  January,  18G9,  the  business  of 
the  complainants'  railroad  from  competition  between  the  cities 
of  New  York  and  Philadelphia. 
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The  exclusive  privileges  claimed  by  the  complainants  de- 
pend mainly  upon  the  acts  of  March  2d,  1832,  and  of  March 
16th,  1854.  By  the  second  section  of  the  act  of  1832,  it  is 
enacted,  "that  it  shall  not  be  lawful,  at  any  time  during  the 
said  railroad  charter,  to  construct  any  other  railroad  or  rail- 
roads in  this  state,  without  the  consent  of  said  companies, 
which  shall  be  intended  or  used  for  the  transportation  of  pas- 
sengers or  merchandise  between  the  cities  of  New  York  and 
Philadelphia,  or  to  compete  in  business  with  the  railroad  au- 
thorized by  the  act  to  which  this  supplement  is  relative." 

By  the  preamble  of  the  act  of  1854,  it  is  recited,  that  by 
reason  of  existing  contracts  between  the  state  and  the  com- 
panies, as  set  forth  in  their  acts  of  incorporation  and  other 
acts  in  relation  to  the  said  companies,  they  are  possessed  of 
certain  exclusive  privileges,  which  prevent  the  construction, 
except  by  their  consent,  of  any  other  railroad  or  railroads  in 
this  state  which  shall  be  intended  or  used  for  the  transporta- 
tion of  passengers  or  merchandise  between  the  cities  of  New 
York  and  Philadelphia,  or  to  compete  in  business  with  the 
railroads  of  the  said  companies.  And  by  the  first  section  of 
the  act  it  is  enacted,  that  it  shall  not  be  lawful,  before  the 
Ist  day  of  January,  1869,  to  construct  any  other  railroad  or 
railroads  in  this  state,  without  the  consent  of  the  said  joint 
companies,  which  shall  be  used  for  the  transportation  of  pas- 
sengers or  merchandise  between  the  cities  of  New  York  and 
Philadelphia,  or  to  compete  in  business  between  the  said  cities 
with  the  railroads  of  the  said  joint  companies,  or  that  may  in 
any  manner  be  used  or  intended  to  be  used  for  the  purpose  of 
defeating  the  true  intent  of  the  act  passed  March  the  2d, 
1832,  or  of  this  act,  which  intent  and  meaning  are  hereby 
declared  to  be  fully  and  effectually  to  protect,  until  the  1st 
day  of  January,  1869,  the  business  of  the  said  jtint  compa- 
nies from  railroad  compstition  betw3en  the  cities  of  New 
York  and  Philadelphia. 

The  Camden  and  Atlantic  Railroad  Company,  one  of  the 
corporations  who  are  made  defendants,  by  virtue  of  their 
charter,  granted  on  the  17th  of  March,  1852,  have  construct- 
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ed  a  railroad  from  the  city  of  Camden  through  the  counties 
of  Camden  and  Atlantic,  a  distance  of  about  sixty  miles,  to 
the  ocean  at  Absecom  inlet,  in  the  county  of  Atlantic. 

The  Raritan  and  Delaware  Bay  Railroad  Company,  the 
other  defendant  corporation,  by  virtue  of  their  charter, 
granted  on  the  3d  of  March,  1854,  and  of  the  supplements 
thereto,  were  authorized  to  construct  a  railroad  from  some 
suitable  point  on  Raritan  bay,  eastward  of  the  village  of  Key- 
port,  in  the  county  of  Monmouth,  through  the  counties  of  Mon- 
mouth, Ocean,  Burlington,  Atlantic,  and  Cape  May,  to  Cape 
Island,  on  the  Atlantic  ocean;  the  general  course  of  the  route 
of  the  road,  as  prescribed  in  the  charter,  being  nearly  paral- 
lel with  the  line  of  the  sea  coast,  and  in  its  direct  course  cross- 
ing the  Camden  and  Atlantic  railroad  nearly  forty  miles 
from  Philadelphia.  At  the  time  of  filing  the  complainants' 
bill  this  road  was  in  the  course  of  construction,  and  it  is  al- 
leged, in  the  bill,  that  the  company  are  not  constructing  their 
road  on  the  route  prescribed  by  their  charter,  but  that  the 
roaii  is  made  to  diverge  ten  miles  to  the  westward  of  the  direct 
route  to  May's  Landing,  one  of  the  points  in  the  prescribed 
route,  to  Atsion,  near  the  extreme  northwest  corner  of  the 
county  of  Atlantic,  for  the  purpose  of  approaching  nearer  to 
the  city  of  Philadelphia,  and  by  means  of  a  connection  with 
the  Camden  and  Atlantic  road,  formed  by  a  branch  road 
from  Atsion  to  Jackson,  forming  a  continuous  and  conve- 
nient railroad  line  to  Camden,  and  thereby  interfering  with 
the  chartered  rights  of  the  complainants.  It  is  not  sug- 
gested that  the  granting  of  these  charters,  or  either  of  them, 
by  the  legislature,  or  that  railroads  constructed  in  accord- 
ance with  the  route  prescribed  in  these  acts  of  incorpora- 
tion, constitute  any  violation  of  the  contract  made  by  the 
state  with  the  complainants;  but  the  complaint  is,  that  the 
junction  thus  illegally  attempted  to  be  formed  between  the 
roads  of  the  defendants,  much  nearer  to  the  city  of  Philadel- 
phia than  was  contemplated  or  authorized  by  their  charters, 
will  open  a  communication  by  railroad  and  steamboat  be- 
tween the  cities  of  New  York  and  Philadelphia,  which  will 
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compete  in  business  with  the  complainants'  railroad,  and 
thereby  infringe  their  chartered  rights. 

The  Camden  and  Atlantic  company,  by  their  answer,  al- 
leged that  they  were  authorized  to  construct  a  branch  road 
from  some  convenient  point  on  their  main  road,  to  be  deter- 
mined upon  by  the  company,  to  Batsto,  in  the  county  of 
Burlington;  that  they  located  their  branch  railroad  from 
Jackson  station,  on  the  main  line  of  their  road,  to  a  point 
near  Atsion  (which  branch  constitutes  the  connecting  link 
of  the  two  roads  of  the  defendants);  that  the  terminus  of  the 
Batsto  branch  at  Jackson  is  the  most  convenient  and  proper 
point  on  their  railroad  from  which  to  make  a  branch  solely 
for  a  local  road;  that  it  is  the  most  practicable  route  for  the 
said  branch,  so  far  as  the  topography  of  the  country  is  con- 
cerned; and  that  the  branch  was  so  located,  because  it  was 
supposed  that  such  location  will  best  promote  the  interest  of 
the  stockholders  and  of  the  people  of  the  counties  through 
which  the  road  passes,  and  will  best  answer  the  design  of  the 
legislature  in  authorizing  such  branch.  They  admit  that  an 
additional  reason  for  thus  locating  the  Batsto  branch  through 
Atsion  was,  that  thereby  a  nearer  and  more  direct  commu- 
nication will  be  opened  between  Batsto  and  the  city  of  New 
York  and  points  in  the  line  of  the  Karitan  and  Delaware 
Bay  railroad.  They  do  not  admit,  nor  do  they  deny  that 
the  controlling  reason  for  that  location  of  the  Batsto  branch 
was  to  aid  the  Raritan  and  Delaware  Bay  Railroad  Com- 
pany in  their  purpose  of  approaching  nearer  to  the  city, 
and  by  means  of  a  connection  with  the  Camden  and  Atlan- 
tic road,  forming  a  continuous  and  convenient  line  to  Cam- 
den. 

The  Raritan  and  Delaware  Bay  Railroad  Company,  and 
the  president  and  other  officers  of  the  company,  by  their 
answer,  among  other  things,  admit  that  at  the  time  of  ob- 
taining from  the  legislature  their  act  of  incorporation,  no 
person  interested  in  the  application  for  said  road  had  any 
intention  of  constructing  a  railroad  to  transport  passengers 
or  merchandise  between  the  cities  of  New  York  and  Phila- 
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delphia.  They  admit  that  the  road,  as  constructed,  diverges 
ftbout  ten  miles  from  the  direct  route  to  May's  Landing,  but 
?ay,  that  the  location  by  way  Atsion,  as  at  present  located, 
is  the  most  feasible,  expedient,  and  proper  location  for  the 
railroad  contemplated  in  the  act  of  incorporation,  and  that 
the  direct  route  from  Squankum  to  May  s  Landing  was  sur- 
veyed by  direction  of  the  company,  and  found  to  be  impractica- 
l»le,  and  that  the  terminus  of  the  Batsto  branch  (which  forms 
the  connecting  link  between  the  two  roads)  at  Jackson  is  the 
most  convenient  and  proper  point  on  the  Camden  and  Atlan- 
tic road  from  which  to  make  a  branch  solely  for  a  local  road. 
They  deny  that  any  agreement  has  been  made,  or  is  intend- 
«1  to  be  made,  for  the  transportation  of  freight  or  passengers 
l»etween  the  cities  of  New  York  and  Philadelphia.  They 
fidmit  that  they  and  the  Camden  and  Atlantic  Railroad 
Company  have  in  view  the  construction  and  perfecting,  by 
means  of  their  respective  railroads  and  a  convenient  connec- 
tion between  them,  of  a  continuous  and  convenient  line  of  rail- 
way communication  across  New  Jersey,  from  the  city  of 
Camden  to  Port  Monmouth;  but  they  deny  that  they,  or  any 
of  them,  have  in  view  the  continuation  of  said  line,  at  either 
end  thereof,  by  steamboat  transportation  to  the  cities  of  New 
York  and  Philadelphia,  for  the  purpose  of  using  the  same 
for  the  transportation  of  passengers  or  merchandise  in  a 
manner  which  will  violate  any  contract  between  the  state  and 
the  complainants  or  any  provisions  of  the  acts  of  the  legisla- 
ture referred  to  in  the  complainants'  bill.  They  also  deny  that 
any  contract  or  arrangement  made  by  them  is  calculated  or 
intended  to  form  a  continuous  line  of  railway  communication 
between  the  said  cities  to  compete  in  business  with  the  busi- 
ness of  the  complainants  contrary  to  their  vested  rights.  They 
admit  that  it  is  possible,  if  not  prohibited  bylaw,  that  a  line 
of  communication  by  railroad  and  steamboat  between  the 
cities  of  New  York  and  Philadelphia  might  be  opened;  but 
they  say  that  their  railroad  is  not  a  public  highway,  and  can- 
not so  be  used  without  thoir  concurrence  and  consent;  and  as 
they  have  made  no  arrangement  whatsoever  so  to  use  the. 
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same,  and  do  not  intend  any  unlawful  use  of  their  road,  such 
use,  if  unlawful,  cannot  be  made,  and  if  attempted,  can  be  re- 
strained by  the  courts.  They  also  deny  that  they  intend  in 
any  way  to  violate  the  chartered  rights  of  the  complainants, 
or  that  they  intend  during  their  existence  to  violate  any  of 
the  alleged  exclusive  privileges  of  the  complainants.  And  the 
defendants,  all  and  each  of  them,  declare  that  it  is  not  and 
never  has  been  their  intention,  by  the  construction  of  their 
railroad,  or  its  connections  with  the  Camden  and  Atlantic 
railroad  or  otherwise,  to  interfere  with  the  complainants' 
chartered  rights  by  competing  with  the  railroad  of  the  com- 
plainants by  the  transportation  of  passengers  or  merchandise 
between  the  cities  of  New  York  and  Philadelphia  or  other- 
wise. 

The  answers  having  been  filed,  and  affidavits  taken  touch- 
ing certain  allegations  in  the  answers,  the  case  was  heard 
upon  a  motion  for  a  preliminary  injunction,  as  prayed  for  in 
the  bill,  to  restrain  the  defendants  from  forming  the  proposed 
junction  between  their  respective  roads.* 

J,  P.  Stockton  and  Bradley j  for  complainants. 

WiUvaTYison  and  Zabriskie,  for  defendants. 

The  Chancellor.  The  necessity  for  an  immediate  de- 
cision of  this  cause  has  allowed  no  opportunity  for  the  pre- 
paration of  an  extended  opinion.  But  the  thorough  research 
and  elaborate  arguments  of  counsel  (for  which  I  acknowledge 
my  indebtedness)  have  satisfied  me  as  to  the  principles  which 
must  be  recognised,  and  the  conclusion^  which  must  be 
adopted  in  the  disposition  of  the  motion  now  before  the 
court.  Those  principles  and  conclusions  I  shall  therefore 
now  state,  without  any  attempt  to  present  in  detail  the  rea- 
sons upon  which  they  are  founded. 

1.  The  complainants  have,  by  virtue  of  their  contract 

♦  See  the  same  case  reported  in  1  McCarter  445. 
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with  the  state  of  New  Jersey,  the  exclusive  franchise  of 
transporting  passengers  and  freight  by  railway  across  the 
state,  between  the  cities  of  New  York  and  Philadelphia,  and 
are  entitled  to  the  protection  of  a  court  of  equity  in  the  en- 
joyment of  that  franchise. 

2.  There  is  no  sufficient  evidence  in  the  cause  that  the 
rights  which  the  complainants,  by  their  bill,  seek  to  main- 
tain have  been  impaired  or  relinquished  by  consent,  or  the 
complainants'  right  to  protection  forfeited  by  acquiescence 
in  the  acts  of  the  defendants. 

3.  The  incorporation  of  the  Camden  and  Atlantic  Railroad 
Company  to  construct  a  railroad  across  the  state  from  Cam- 
den to  the  sea,  at  or  near  Absecom  inlet,  and  the  incorpora- 
tion of  the  Raritan  and  Delaware  Bay  Railroad  Company, 
to  construct  a  railroad  from  Raritan  bay  to  Cape  Island, 
were  no  violation  on  the  part  of  the  state  of  their  contract 
with  the  complainants. 

4.  The  junction  of  the  Camden  and  Atlantic  railroad  with 
the  Raritan  and  Delaware  Bay  railroad,  at  their  necessary 
and  legitimate  point  of  intersection,  so  a.s  to  form  a  continu- 
ous, though  circuitous  line  of  railway  from  Camden  to  the 
Raritan  bay,  and  which,  with  the  aid  of  steamboats  upon  the 
Delaware  river  and  Raritan  bay,  will  form  a  continuous 
line,  and  which  by  possibility  may  be  used  for  the  trans- 
portiition  of  passengers  and  merchandise  across  the  state, 
between  the  cities  of  New  York  and  Philadelphia,  consti- 
tutes no  violation  of  the  complainants'  rights. 

5.  There  is  a  legitimate  purpose  for  which  these  roads, 
thus  united,  may  be  used,  viz,  the  transportation  of  freight 
and  passengers,  to  and  from  point.s  and  places  within  the 
state  of  New  Jei-sey,  along  the  line  of  the  respective  roads, 
and  between  those  points  and  the  cities  of  New  York  and 
Philadelphia  respectively. 

G.  There  being  a  legitimate  purpos(»  for  which  these  roads 
may  be  constructed  and  used,  and  lor  which  a  junction  be- 
tween them  may  be  formed,  the  defendants  cannot  be  re- 
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strained  from  eflFecting  such  a  junction  merely  because  it 
may  be  perverted  to  an  unlawful  purpose. 

7.  The  fact,  that  either  of  the  said  roads,  or  the  connect- 
ing link  between  them,  is  being  constructed  without  lawful 
authority,  either  because  no  survey  of  the  route  has  been 
filed  in  the  office  of  the  secretary  of  state,  or  because  it  is 
not  constructed  in  conformity  to  the  route  prescribed  by 
its  charter,  constitutes  no  ground  for  equitable  relief  against 
such  construction  at  the  instance  of  the  complainants,  unless 
their  rights  will  be  thereby  violated. 

8.  Such  unauthorized  construction  and  connection  of  the 
roads  may  aflford  evidence  tending  to  show  a  fraudulent  de- 
sign, on  the  part  of  the  directors,  to  violate  the  rights  of 
the  complainants ;  but  it  is  not  sufficient,  upon  a  motion  for 
a  preliminary  injunction,  to  overcome  the  answers  of  the  de- 
fendants under  their  corporate  seals,  and  under  the  oaths  of 
their  officers,  who  are  made  def^dants  for  the  purpose  of 
discovery. 

9.  Under  the  view  taken  by  the  court  of  the  true  con- 
struction to  be  given  to  the  contract  between  the  state  and 
the  complainants,  the  answer  of  the  defendants  is  a  full  de- 
nial of  the  equity  of  the  complainants*  bill,  and  renders  the 
allowance  of  an  injunction  before  the  final  hearing  improper. 

10.  If  the  roads  of  the  defendants,  by  means  of  the  contem- 
plated connection,  should  be  used  for  the  purpose  of  trans- 
porting passengers  or  merchandise  between  the  cities  of 
New  York  and  Philadelphia,  or  to  compete  in  business  with 
the  railroads  of  the  complainants  between  the  said  cities,  in 
violation  of  the  contract  between  the  stiite  and  the  com- 
plainants, full  and  adequate  protection  to  the  complainants' 
rights  can  be  given  by  injunction  restraining  such  use  of  the 
roads. 

11.  No  duties  imposed  upon  the  defendants,  in  the  prose- 
cution of  their  legitimate  business,  by  their  acts  of  iucorj)0- 
ration,  and  no  contract  into  which  they  may  have  entered 
or  may  enter  with  third  persons  or  with  each  other,  can 


22  CASES  IN  CHANCERY. 

Superintendent  and  Trustees  of  Public  Schools  in  Trenton  v.  Heath. 

justify  any  violation  of  the  rights  of  the  complainants,  or 
aflford  protection  against  the  consequences  of  such  violation. 

12.  The  state  is  no  party  to  this  suit.  Her  sovereignty 
cannot  be  trenched  upon,  nor  her  right  of  eminent  domain 
impaired  by  any  decision  in  this  cause,  nor  by  any  unauthor- 
ized or  illegal  acts  which  may  be  done  or  permitted  by  the 
defendants  under  color  of  her  authority. 

13.  If  the  roads  of  the  defendants,  by  means  of  the  con- 
nection that  may  be  made  between  them,  either  lawfully  or 
unlawfully,  shall  be  fraudulently  used  in  violation  or  eva- 
sion of  the  sovereign  rights  of  the  state,  she  has  the  power, 
and  is  fully  competent  to  guard  those  rights. 

The  application  for  an  injunction  must  be  denied,  and  the 
rule  to  show  cause  discharged  with  costs. 


The   SuPERIKtENDENT   AND   TRUSTEES  OF   PtlBLIC   SCHOOLS 

IN  Trenton  vs.  Samuel  Heath  and  others. 

On  a  hill  of  interpleader,  filed  hy  the  complainants  against  several  claim- 
ants of  the  same  fund,  which  fund  consisted  of  a  debt  due  from  com- 
plainants to  a  contractor  on  a  building  contract,  and  the  object  of  the 
bill  was  to  settle  and  adjust  the  rights  of  the  several  claimants,  who  are 
creditors  of  the  contrpxjtor,  and  who  presented  three  classes  of  claims — 

1.  Those  which  are  for  labor  done  and  materials  furnished  in  the  erection 
of  the  building,  and  for  which  the  creditor  proceeded  to  secure  his  claim 
by  demand  and  notice  under  the  third  section  of  the  mechanics'  lien  law. 

2.  Claims  of  the  same  character  for  which  the  contractor  drew  orders  on  the 
complainants,  and  which  were  presented  to  complainants,  but  not  ac- 
cepted. 

3.  Claims  for  debts  due  from  the  contractor  other  than  for  work  done  and 
materials  furnished  in  the  erection  of  the  building,  and  for  which  the 
debtor  drew  orders  upon  complainants,  which  were  presented,  but  not 
accepted— 

Held,  that  the  first  class  of  claimants  must  be  paid  in  the  order  and  priority 
in  which  notice  of  the  demand  and  refusal  was  gi^-en  to  the  complain- 
ants. This  is  clearly  in  accordance  with  the  provisions  of  the  third  sec- 
tion of  the  lien  law,  which  gives  to  each  claimant  a  lien  on  the  amount 
due  from  the  owner  to  the  contractor  at  the  date  of  the  notice ;  and  it 
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would  seem  necessarily  to  give  priority  to  each  claimant  in  the  order  of 
time  in  which  his  notice  is  served,  and  excludes  the  idea  of  a  pro  rata 
division  of  the  fund  among  the  claimants. 
Claims  of  the  second  class  have  no  claim  on  the  fund  under  the  provisions 
of  the  third  section  of  the  lien  law.     The  statutory  remedy  must  be 
etrictly  pursued.     The  statute  alters  the  existing  law  only  so  far  as  its 
terms  require.     It  cannot  be  extended  by  construction.     The  second  and 
ttiird  class  of  claims  are  undistinguishable  in  principle,  and  stand  on  the 
same  legal  footing. 
The  orders  drawn  by  the  contractor  upon  the  fund  in  the  hands  of  the 
complainants,  and  presented  to  them,  though  not  accepted,  constituted 
an  equitable  assignment />ro  tanto  of  the  fund,  which  will  fix  the  fund  in 
the  hands  of  the  debtor,  and  will  be  protected  and  enforced  in  a  court  of 
equity. 
Most  American  courts  maintain  the  doctrine,  that  a  valid  assignment  can- 
not be  made  o{ apart  of  a  debt  without  the  assent  of  the  debtor,  which 
will  be  enforced  against  him  in  a  court  of  law.     But  it  has  no  applica- 
tion  to  an  equitable  assignment  sought  to  be  enforced  in  a  court  of 
equity,  as  against  the  fund  in  the  hands  of  the  debtor  upon  whom  the 
order  is  drawn. 
When  the  debtor  has  come  voluntarily  into  a  court  of  equity  with  the 
fund,  and  leaves  the  claims  of  the  contesting  parties  to  be  settled  be- 
tween themselves,  it  does  not  lie  in  the  mouth  of  either  of  the  claimant* 
to  raise  the  objection  against  the  assignment  of  part  only  of  the  debt. 
The  presumption  must  be  that  the  complainants  assented  to  a  subdivision 
of  the  debt. 
All  the  claimants,  as  well  those  whose  debts  were  not  on  account  of  the 
bnilding  as  those  whose  debts  were  contracted  in  the  erection  of  the 
building,  are  entitled  to  be  paid  out  of  the  fund,  according  to  the  priority 
of  their  renpective  orders  and  notices. 
The  parlies  who  have  made  demand  and  given  notice  under  the  statute  are 
entitled  to  no  priority.     The  statute  confers  on  mechanics  and  material 
men  no  exclusive  or  superior  right  to  the  fund  in  the  hands  of  the 
owner.     Ea;h  creditor  is  entitled  to  be  paid  in  the  order  in  which  his 
notice  or  order  was  presented  to  the  complainants. 
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The  controversy  in  this  case  arose  out  of  the  erection  of  a 
public  schoolhouse  in  the  city  of  Trenton.  The  complain- 
ants, for  whom  the  building  was  erected  by  contract  by 
Henry  C.  Scott,  were  indebted  to  him  in  the  sum  of  $632.40. 
Conflicting  claims  having  been  made  upon  the  complainants 
by  creditors  of  Scott,  amounting  to  about  $1150,  the  com- 
plainants paid  into  court  the  money  due  from  them  to  Scott, 
and  filed  a  bill  of  interpleader  against  the  claimants. 
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An  order  of  reference  was  made  to  a  master  to  ascertain 
and  report  the  amount  of  the  debt  due  to  Scott  from  the 
complainants,  and  the  respective  amounts  of  the  several 
claims  of  the  defendants,  and  their  order  and  priority. 

The  case  was  heard  on  exceptions  to  the  master's  report. 

Beasley^  for  lien  claimants. 

E,  W.  Sciidder^  for  Heath  and  others. 

An  order  by  the  debtor  in  favor  of  the  creditor  upon  the 
complainants,  and  notice  to  them  by  presentment,  is  an  ap- 
propriation and  an  equitable  assignment  pro  tantOj  and  the 
funds  are  held  by  the  notice.  Watson  v.  Duke,  1  Huss.  4* 
^^.  602,  7iote  1 ;  Burn  v.  CarvaVio,  4  M.  (J-  C.  690 ;  PhiUipa 
V.  Starig,  2  Edw,  Ch.  108 ;  Haivleij  v.  Boss,  7  Faige  103 ; 
Bichardwnv.  Bust,  9  Ibid.  243  ;  Ex  parte  South,  3  Swanst. 
343 ;  Morton  v.  Naylor,  1  Hill  583,  note  a,  585 ;  Wheeler  v. 
Wheeler,  9  Cowen  34 ;  Patthon  v.  Hull,  Ibid,  747 ;  Field 
V.  Major,  2  Selden  179;  3  Lead,  Cas,  in  Eq,  308,  354-5. 

There  is  a  distinction  at  law  between  a  partial  and  entire 
assignment.     5  Whmton  283  ;  1  Ibid,  235  ;  5  Fet,  598. 

Contra  to  above  cases,  Quinn  v.  Hanford,  1  Hill  82; 
Luffw  Fope,  5  Ibid.  US. 

The  Chancellor.  The  complainants  being  indebted  to 
Henry  C.  Scott,  upon  a  building  contract  for  the  erection  of 
a  public  schoolhouse  in  the  city  of  Trenton,  and  there  being 
a  variety  of  conflicting  claims,  legal  and  equitable,  to  por- 
tions of  said  fund,  exceeding  in  the  aggregate  the  amount  of 
their  indebtedness,  the  complainants  filed  a  bill  of  inter- 
l)leader,  and  paid  the  fund  into  court,  in  order  that  the 
rights  of  the  several  claimants  might  be  adjusted  and  settled. 

By  the  master's  report,  it  appears  that  the  amount  paid 
into  court  by  the  complainants,  $632.40,  is  the  whole  amount 
of  the  indebtedness  from  the  complainants  to  Scott  upon  the 
building  contract. 

There  are  a  large  number  of  small  claims  upon  the  fund, 
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amounting  together  to  about  $1150.  Scott,  the  contractor, 
is  insolvent.  A  large  portion  of  the  indebtedness  must  be 
lost.  The  question  is  upon  whom  the  loss  must  fall.  The 
claims  are  all  made  by  creditors  of  Scott,  the  contractor, 
and  consist  of  three  classes. 

1.  Those  which  are  for  work  and  labor  done  and  mate- 
rials furnished  in  the  erection  and  construction  of  the  said 
building,  and  for  which  the  creditor  proceeded  to  secure  his 
claim  by  demand  and  notice  under  the  third  section  of  the 
mechanics  lien  law.    Nix.  Dig,  624. 

2.  Claims  of  the  same  character,  for  which  the  contractor 
drew  orders  upon  the  complainants,  which  were  presented  to 
the  superintendent  of  schools,  but  were  not  accepted  by  the 
complainants. 

3-  Claims  for  debts  due  from  the  contractor,  other  than  for 
^ofk  done  and  materials  furnished  in  the  erection  and  con- 
struction of  said  building,  and  for  which  the  debtor  drew 
orders  upon  the  complainants,  which  were  presented  to  the 
superintendent,  but  not  formally  accepted. 

The  master  has  reported  in  favor  of  the  first  class  of 
claimants  to  be  paid  in  the  order  and  priority  in  which  no- 
tice of  the  demand  and  refusal  was  given  to  the  superintend- 
ent. To  this  part  of  the  report  there  is  no  exception.  It  is 
clearly  in  accordance  with  the  provisions  of  the  third  section 
of  the  mechanics'  lien  law.  The  third  section  of  that  statute, 
whatever  the  design  of  the  framers  may  have  been,  gives  to 
each  claimant  a  lien  upon  the  amount  due  from  the  owner  to 
the  contractor  at  the  date  of  the  notice ;  and  it  would  seem 
necessarily  to  give  priority  to  each  claimant  in  the  order  of 
tinie  in  which  his  notice  is  served,  and  excludes  the  idea  of 
a  pro  rata  division  of  the  fund  among  the  claimants. 

The  master  has  also  reported  that  the  claims  included  in 
the  second  class  are  entitled  to  be  paid  in  like  order  and 
priority,  and  has  excluded  the  claims  in  the  third  class. 
The  report  in  each  of  these  particulars  is  excepted  to.  It  is 
insisted,  on  the  one  hand,  that  the  master  erred  in  distin- 
guishing between  these  classes  of  cases,  and  that  both  classes 

Vol.  n.  c 


26  CASES  IN  CHANCERY. 

Soperintendent  and  Trustees  of  Public  Schools  in  Trenton  v.  Heath. 

of  claims  should  have  been  rejected,  and  on  the  other  hand 
that  both  should  have  been  allowed. 

There  would  seem,  at  first  view,  to  be  sound  reason  for 
the  distinction;  and  looking  to  the  policy  of  the  statute, 
which  gives  to  the  journeyman,  laborer,  and  material  man, 
after  a  refusal  by  the  contractor  to  pay  his  debt,  and  notice 
to  the  owner  of  the  demand  and  refusal,  a  claim  upon  the 
amount  due  from  the  owner  to  the  contractor,  that  he  should 
have  at  least  an  equally  strong  claim  in  case  the  indebted- 
ness is  admitted  by  the  contractor,  and  an  order  given  upon 
the  builder  to  pay  the  amount.  It  must  be  borne  in  mind, 
however,  that  the  st^atutory  remedy  must  be  strictly  pur- 
sued ;  that  the  statute  alters  the  existing  law  so  far,  and  no 
further  than  its  terms  require,  and  that  it  cannot  be  ex- 
tended by  construction.  Whatever  seeming  justice  there 
may  be,  therefore,  in  admitting  the  validity  of  the  claim  in 
this  aspect,  it  is  not  warranted  by  the  statute,  and  would  be 
as  inconsistent  with  its  terms  as  a  division  of  the  fund 
among  all  the  claimants  ^ro  rata  upon  the  ground  that  such 
division  would  conform  more  strictly  to  the  general  policy  of 
the  act. 

I  think  the  second  and  third  class  of  claims  are  undistin- 
guishable  in  principle,  and  both  stand  upon  the  same  legal 
footing.     Both  must  be  admitted  or  both  rejected. 

Before  considering  these  exceptions,  it  is  proper  to  pre- 
mise that  this  suit  has  been  amicably  conducted ;  that  no 
technical  or  formal  objections  have  been  suggested  or  relied 
upon,  and  that  the  sole  design  of  the  parties  has  been  to  pre- 
sent for  consideration  the  simple  inquiry,  to  whom,  and  in 
what  order  and  priority,  the  fund  should  be  paid. 

The  only  inquiry  therefore  is,  whether  the  orders  drawn 
V)y  the  contractor  upon  the  fund  in  the  hands  of  the  com- 
plainants, and  presented  to  the  superintendent,  though  not 
accej)ted  by  him,  constituted  an  equitable  assignment  pro 
tanto  of  the  fund. 

I  present  the  question  in  this  form,  because  it  is  quite 
clear  that  if  there  was  an  express,  acceptance,  written  or  oral, 
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of  the  order  by  the  complainants  the  case  would  be  free 
from  all  doubt,  and  because  there  is,  to  my  mind,  no  satis- 
factory evidence  in  the  case  that  any  of  these  orders  were 
accepted  by  the  complainants.  Some  of  the  claimants  do 
indeed  testify  that  their  orders  were  accepted  by  the  super- 
intendent, and  that  he  promised  to  pay  them.  But  this  is 
expressly  contradicted  by  the  superintendent,  who  denies 
that  he  ever  accepted  or  promised  to  pay  any  of  the  orders. 
He  simply  stated  that  there  was  a  debt  due  from  the  com- 
plainants to  the  contractor,  and  permitted  the  parties  to 
leave  the  orders  with  him.  In  this  he  is  confirmed  by  a 
number  of  the  parties  while  testifying  in  their  own  behalf. 
I  am  the  more  confirmed  in  this  view  of  the  evidence  from 
the  fact  that  the  superintendent  had  not  authority  either  to 
accept  the  orders  or  to  promise  to  pay  them.  He  could  not, 
without  express  authority  for  that  purpose,  thus  bind  the 
corporation.  The  case  will  be  regarded,  therefore,  as  if 
there  was  no  acceptance  by  the  complainants  or  promise  on 
their  part  to  pay  any  of  the  orders. 

The  simple  inquiry  then  is,  whether  an  order  by  the  cred- 
itor, drawn  upon  and  presented  to  his  debtor  to  pay  a  sum 
of  money  out  of  a  specified  fund,  constitutes  in  favor  of  the 
payee  an  equitable  assignment  of  the  debt,  which  will  fix  the 
fund  in  the  hands  of  the  debtor,  and  which  will  be  protected 
and  enforced  in  a  court  of  equity.  It  does  not  appear  to 
me  that  the  question  admits  of  a  doubt. 

In  Yat-es  v.  Groves^  1  Vesey  280,  one  Dawson,  being  in- 
debted to  the  plaintiff,  drew  his  order  upon  Groves  and 
Dickinson,  in  favor  of  the  plaintiff,  to  pay  the  amount  duo 
out  of  the  fund  of  Dawson  in  the  hands  of  Groves  and  Dick- 
inson. Dawson,  having  become  bankrupt,  the  entire  fund 
in  the  hands  of  Groves  and  Dickinson  was  claimed  by  the 
assignee  in  bankruptcy.  Upon  a  bill  filed  for  the  recovery 
of  the  amount  covered  by  the  order.  Lord  Thurlow  said : 
*'  This  is  nothing  but  a  direction  by  a  man  to  pay  part  of 
his  money  to  another  for  a  foregone  valuable  consideration. 
If  he  could  transfer,  he  has  done  it,  and  it  being  his  own 
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money,  he  could  transfer.  The  transfer  was  actually  made. 
They  were  in  the  right  not  to  accept,  as  it  was  not  a  bill  of 
exchange.  It  was  not  an  inchoate  business.  The  order 
fixed  the  money  the  moment  it  was  shown  to  Groves  and 
Dickinson." 

The  principle  is  thus  stated  by  Mr.  Justice  Story :  "  If  a 
draft  or  order  is  drawn  on  a  debtor  for  a  part  or  the  whole 
of  the  funds  of  the  drawer  in  his  hands,  such  a  draft  does 
not  entitle  the  holder  to  maintain  a  suit  at  law  against  the 
drawee,  except  the  latter  assent  to  accept  or  pay  the  draft." 
**  But  the  transaction  will  have  a  very  different  operation  in 
equity.  Thus,  for  instance,  if  A.,  having  a  debt  due  to  him 
from  B.,  should  order  it  to  be  paid  to  C,  the  order  would 
amount  in  equity  to  an  assignment  of  the  debt,  and  would 
be  enforced  in  equity,  although  the  debtor  had  not  assented 
thereto.  The  same  principle  would  apply  to  the  case  of  an 
assignment  of  a  part  of  such  debt.  In  such  case  a  trust 
would  be  created  in  favor  of  the  equitable  assignee  on  the 
fund,  and  would  constitute  an  equitable  lien  upon  it."  2 
Story's  Eq,  Jur.,  §  1043-4. 

The  authorities  in  support  of  the  principle  are  very  nu- 
merous ;  nor,  so  far  as  it  applies  to  an  order  for  the  payment 
of  the  entire  debtj  does  there  seem  to  be  any  conflict  in  the 
authorities. 

In  MandeviUe  v.  Welch,  5  Wheat  277,  Mr.  Justice  Story 
himself  says,  in  apparent  contradiction  to  the  text  of  his 
treatise  just  cited:  **In  cases  where  the  order  is  drawn  on 
the  whole  of  a  particular  fund,  it  amounts  to  an  equitable  as- 
signment of  that  fund,  and  after  notice  to  the  drawee  it 
binds  the  fund  in  his  hand.  But  where  an  order  is  drawn, 
either  on  a  general  or  a  particular  fund,  for  a  part  only,  it 
does  not  amount  to  an  assignment  of  that  part,  or  give  a 
lien  as  against  the  drawee,  unless  he  consent  to  the  appro- 
priation by  an  acceptance  of  the  draft:  or  an  obligation 
may  be  fairly  implied  from  the  custom  of  trade,  or  the 
course  of  business  between  the  parties,  as  a  part  of  their 
contract.    The  reason  of  the  principle  is  plain — a  creditor 
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shall  not  be  permitted  to  split  up  a  single  cause  of  action 
into  many  actions  without  the  assent  of  the  debtor,  since  it 
may  subject  him  to  many  embarrassments  and  responsibili- 
ties not  contemplated  in  his  original  contract.  He  has  a 
right  to  stand  upon  the  singleness  of  his  original  contract, 
and  to  decline  any  legal  or  equitable  assignments  by  which 
it  may  be  broken  into  fragments.  When  he  undertakes  to 
pay  an  integral  sum  to  his  creditor,  it  is  no  part  of  his  con- 
tract that  he  should  be  obliged  to  pay  in  fractions  to  any 
other  persons ;  so  that  if  the  plaintiff  could  show  a  partial 
assignment  to  the  extent  of  the  bills,  it  would  not  avail  him 
in  support  of  the  present  suit.''  That  suit  was  an  action  at 
law  by  the  drawer  of  the  order  for  the  use  of  the  payee 
against  the  debtor  upon  whom  the  order  was  drawn.  All 
this  reasoning  applies  to  such  an  action.  It  presents  most 
clearly  and  forcibly  the  ground  of  the  doctrine  maintained 
by  most  of  the  American  courts,  that  a  valid  assignment 
cannot  be  made  of  part  of  a  debt  without  the  assent  of  the 
debtor  which  will  be  enforced  against  him  in  a  court  of  law. 
But  it  has  no  application  whatever  to  an  equitable  assign- 
ment, sought  to  be  enforced  in  a  court  of  equity  as  against 
the  fund  in  the  hands  of  the  debtor  upon  whom  the  order  is 
drawn. 

In  Tieman  v.  Jackson  (5  Peters  580),  which  was  also  an 
action  at  law  brought  in  the  name  of  the  payee,  the  point 
mainly  discussed  and  decided  was,  whether  the  evidence 
showed  such  a  legal  right  in  the  plaintiff  that  the  action 
would  lie  in  his  name ;  and  Mr.  Justice  Story,  in  alluding 
to  his  opinion  in  MandevUle  v.  WeLch^  said,  that  the  suit 
was  there  brought  in  the  name  of  the  original  assignor  for 
the  use  of  the  assignee  against  the  debtor,  and  it  was  unne- 
cessary to  consider  whether  the  remedy,  if  any,  was  at  law 
or  in  equity. 

The  same  principle  is  maintained  in  Hopkins  v.  Beebe,  2 
Casey  85,  where  the  question  arose  under  similar  circum- 
stances. 

But  whatever  difficulty,  either  at  law  or  in  equity,  this 
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objection  might  present,  in  an  action  brought  by  the  as- 
signee of  a  part  of  the  debt  against  the  debtor,  where  there 
had  been  no  presentment  or  acceptance  of  the  order,  it  can 
have  no  force  in  the  present  case.  Here  the  debtor  has 
come  voluntarily  into  court  with  the  fund,  and  leaves  the 
equitable  claims  of  the  contesting  parties  to  be  settled  be- 
tween themselves,  according  to  the  principles  and  practice 
of  a  court  of  equity.  It  does  not  lie  in  the  mouth  of  either 
of  the  claimants  to  raise  the  objection.  The  presumption 
must  be  that  the  complainants  assented  to  a  subdivision  of 
the  debt,  whatever  their  original  contract  may  have  im- 
ported. 

All  the  claimants,  as  well  those  whose  debts  were  not  for 
materials,  or  work  and  labor  furnished  or  done  in  the  erec- 
tion of  the  building,  as  those  whose  debts  were  on  account  of 
the  building,  are  entitled  to  be  paid  out  of  the  fund  accord- 
ing to  the  priority  of  their  respective  orders.  The  parties 
who  have  made  demand  and  given  notice  under  the  statute 
are  entitled  to  no  priority.  The  statute  confers  upon  the 
mechanics  and  material  men  no  exclusive  or  superior  right 
to  the  fund  in  the  hands  of  the  owner.  Each  creditor  is  en- 
titled to  be  paid  in  the  order  in  which  his  notice  or  order 
was  presented  to  the  complainants. 

The  master  s  report  must  be  corrected  accordingly. 


The  Stoninqton  Savings  Bank  vs,  Davis  and  others. 

In  a*Buit  for  the  foreclosure  of  a  mortgage,  which  contained  an  agreement 
that  the  mortgagor  should  keep  the  buildings  insured,  and  a5^ign  the 
policy  to  the  mortgagees,  and  in  default  of  so  doing,  the  mortgagees 
might  effect  such  insurance,  and  that  the  premium  paid  thereon  should 
be  a  lien  on  the  mortgaged  premises,  and  added  to  the  amount  secured 
by  the  mort>;age  and  payable  on  demand  with  interest,  an  order  of  re- 
ference was  made  to  a  master  to  take  an  account  of  the  amount  due  to 
complainants.  The  master  reported,  allowing,  in  addition  to  the 
amount  due  on  the  mortgage,  a  sum  of  money  due  for  premiums  paid  by 
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the  mortgagees  on  effecting  insurances  on  the  buildings. — On  exceptions 
to  the  master's  report,  it  was  held,  that  the  amount  so  allowed  for  in- 
surance was  not  within  the  cognizance  of  the  master.  The  master's  au- 
thority, as  to  the  subjects  and  extent  of  his  examination  and  report,  is 
limited  and  controlled  by  the  order  of  reference. 

The  order  of  reference  in  this  case  is  in  the  usual  form,  directing  the  master 
to  take  an  account  of  the  amount  due  to  the  complainants  upon  their 
bond  and  mortgage.  The  sum  paid  for  insurance  is  no  part  of  the 
amount  due  on  the  bond  and  mortgage. 

When  neither  the  complainants'  right  to  insure,  nor  the  fact  of  the  insu- 
rance is  averred  in  the  bill,  and  no  relief  is  prayed  on  that  account,  the 
amount  paid  for  insurance  should  not  be  allowed,  although,  by  a  liberal 
construction  of  the  order  of  reference,  it  might  be  deemed  within  the 
cognizance  of  the  master. 


This  case  came  before  the  court  on  exceptions  to  the 
master's  report,  made  on  an  order  of  reference  in  pursuance 
of  an  interlocutory  decree  in  the  principal  case,  which  is  re- 
ported in  Vol.  I,  p.  286. 

Hansom,  for  defendant,  in  support  of  the  exceptions. 

Gilchrist,  for  complainant,  contra. 

The  Chancellor.  The  first  exception  is,  that  the  master 
has  charged  the  exceptant  with  $24.98,  insurance  premiums, 
alleged  to  have  been  paid  for  insuring  the  buildings  upon 
the  mortgaged  premises.  The  bill  is  for  foreclosure.  The 
mortgage  which  is  sought  to  be  foreclosed,  besides  the  usual 
clauses,  contains  an  agreement  between  the  parties  that  the 
mortgagor  should  keep  the  buildings  .upon  the  premises  in- 
sured against  loss  or  damage  by  fire  in  an  amount  approved 
by  the  mortgagees,  and  assign  the  policy  to  them;  and  in 
default  thereof,  that  the  mortgagees  might  effect  such  insu- 
rance, and  that  the  premiums  paid  for  effecting  the  same 
should  be  a  lien  on  the  mortgaged  premises,  added  to  the 
amount  of  the  bond,  and  secured  by  the  mortgage  payable 
on  demand,  with  interest. 

The  matter  excepted  to  was  not  within  the  cognizance  of 
the  master.     The  master's  authority,  as  to  the  subjects  and 
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extent  of  his  examination  and  report,  is  limited  and  control- 
led by  the  order  of  reference.  Gordon  v.  Hobart,  2  Story's 
E.  260;  Jtemsen  v.  Hemsen,  2  /.  C  R.  501 ;  Harris  v.  -FZy, 
7  Paige  421;  Torrey  v.  aS^i/;,  3  Edwards  356. 

The  order  in  this  case  is  in  the  usual  form,  directing  the 
master  to  tuke  an  account  of  the  amount  due  to  the  com- 
plainants upon  their  bond  and  mortgage.  The  sum  paid  for 
insurance  is  strictly  no  part  of  the  amount  due  on  the  bond 
and  mortgage.  By  the  terms  of  the  agreement,  it  is  to  be  a 
lien  on  the  mortgaged  premises,  and  to  be  added  to  the 
amount  due  on  the  bond,  and  secured  by  the  mortgage. 

If,  by  a  liberal  construction  of  the  terms  of  the  order,  thia 
subject  might  be  deemed  within  the  cognizance  of  the  master, 
there  is  a  more  fatal  objection  to  the  report  in  this  partic- 
ular. It  appears,  by  the  master's  report,  that  part  of  the 
money  advanced  by  the  complainants  for  insurance  was  paid 
before  the  filing  of  the  bill  of  complaint. 

The  bill  contains  no  averment  whatever  that  any  premium 
for  insurance  had  been  paid  by  the  complainants,  or  that 
the  defendant  had  failed  to  insure.  For  all  that  appears, 
the  mortgagor  may  have  fully  insured  the  buildings  upon 
the  premises,  and  assigned  the  policy  to  the  complainants. 
Neither  the  complainants'  right  to  insure  nor  the  fact  of  in- 
surance is  averred  in  the  bill,  or  put  in  issue  by  the  plead- 
ings, nor  is  any  relief  prayed  in  regard  to  it.  In  Gordon  v. 
Hobart,  2  Story's  iZ.  343,  where  waste  was  not  charged  in 
the  bill,  and  no  authority  to  examine  that  question  had  been 
given  to  the  master  in  the  order  of  reference,  but  the  master, 
with  the  consent  of  the  parties,  had  examined  and  reported 
upon  the  question  of  waste,  it  was  held,  by  Justice  Story, 
that  such  consent  gave  the  master  no  jurisdiction,  and  that 
the  whole  proceedings  as  to  the  waste  were  irregular  and 
coram  nan  judice.  The  claim  of  the  complainants  for  the 
amount  paid  for  insurance  is  probably  just,  and  I  regret  to 
disturb  the  report  upon  a  ground  that  may  savor  of  techni- 
cality ;  but  so  clear  a  principle  cannot  be  violated  with  im- 
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punity  without  danger  of  the  total  subversion  of  all  correct 
practice. 

The  second  exception  is,  that  the  master  allowed  the  com- 
plainants a  larger  amount  for  taxes  than  ought  to  have  been 
allowed. 

This  exception  is  not  sustained.  It  was  not  insisted  on  by 
the  exceptant  at  the  hearing. 

The  first  exception  is  allowed.  The  report  will  be  cor- 
rected accordingly,  by  striking  from  the  amount  reported  to 
be  due  to  the  complainants  the  amount  paid  for  insurance. 
The  order  will  be  made  without  costs  on  either  side. 


Robert  C.  Stoutenburgh,  Elihu  Day,  and  John  H.  Eeock 
V8.  Jacob  D.  Konkle  and  others. 

0^  a  bill,  filed  by  a  judgment  creditor  against  the  debtor  and  other  prior 
judgment  creditors  of  the  same  debtor,  alleging  that  the  debt  for  which 
complainante'  judgment  was  entered  was  fraudulently  contracted  by  the 
debtor,  in  purchasing  goods  of  complainant  with  intent  to  subject  them 
M>  the  lien  of  the  execution  of  the  defendant's  relatives  having  claims 
^g&iQst  him,  and  claiming  that  complainant  is  entitled  to  have  the  arti- 
<^le8  80  purchased  specifically  applied  to  the  satisfaction  of  his  judgment, 
^^  was  held— 
Th*t  complainant's  case  must  rest  upon  the  ground  of  fraud  in  the  pur- 
chase of  the  articles  from  complainants  which  vitiated  the  contract,  and 
prevented  any  change  in  the  ownership  of  the  chattels ;  and  that  to  sus- 
^in  the  case  upon  this  ground,  the  articles  must  have  been  purchased 
^ith  the  purpose  of  defrauding  the  complainant,  or  the  credit  must  have 
"^Q  obtained  by  false  and  fraudulent  representations  of  material  facts 
^culated  to  mislead  the  complainant,  and  upon  which  he  acted  in  the 
*»le  of  the  goods, 
"the  debtor  purchased  the  goods  of  complainant  with  the  fraudulent  de- 
^^  of  subjecting  them  to  the  executions  of  his  near  relations  and  other 
frifcnda  having  claims  against  him,  however  just,  it  afibrds  a  clear  case 
^or  equitable  relief, 
^pwchaser  gains  no  title,  and  acquires  no  right  of  retaining  goods,  if  he 
^'^tain  possession  by  gross  fraud  under  color  of  purchase,  whether  on 
^^it  or  otherwise. 
""«tt  goods  are  sold  for  cash  on  delivery,  if  the  purchaser^  on  delivery  of 
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the  goods  and  demand  of  payment,  refuse*  to  pay  the  purchase  money, 
it  w  competent  for  the  vendor  at  once  to  reclaim  the  goods,  and  seek  the 
protection  of  a  court  of  equity  against  judgment  creditors  of  the  vendee. 
In  puch  a  case  no  title  passes.     The  condition  of  the  sale  is  violated. 

If  an  insolvent  purchaser,  concealing  his  insolvency  from  the  vendor,  pro- 
cures goods  without  intending  to  pay  for  them,  the  property  in  the 
goods  will  not  be  changed. 

When,  however,  the  vendor  does  not  disaffirm  the  contract  and  reclaim  the 
goo<i8  as  his  own,  but  on  the  failure  and  absconding  of  the  vendee, 
issues  an  attachment  against  him  for  the  debt,  and  afterwards  obtains 
judgment  by  confession  against  him,  and  seeks  to  enforce  the  judgment 
by  claiming  an  equitable  lien  on  the  goods  sold,  that  is  an  affirmance  of 
the  contract,  and  there  is  no  principle  on  which  the  complainant  is  enti- 
tled to  that  relief  against  prior  judgment  creditors  of  the  vendee  when 
executions  have  been  levied  on  the  goods. 


On  filing  the  bill  in  this  cause,  a  rule  was  granted  that 
defendants  show  cause  why  an  injunction  should  not  issue 
according  to  the  prayer  thereof. 

Runyon,  for  complainant,  cited  HUliard  on  Sales  328, 
ch.  20. 

Linn,  for  defendants,  cited  State  v.  Vaiiderhiltj  3  Ikctcher 
328. 

The  Chancellor.  The  complainants  are  dealers  in  house- 
hold furnishing  articles  in  the  city  of  Newark.  At  the  time 
of  the  transactions  complained  of,  Jacob  D.  Konkle  was 
lessee  for  years  of  the  City  Hotel  in  said  city.  Between 
the  twenty-second  day  of  March  last  and  the  nineteenth  day 
of  May,  inclusive,  they  sold  to  said  Konkle,  one  of  the  de- 
fendants, a  bill  of  goods  amounting  to  $2796.81.  At  the 
time  the  articles  were  furnished,  Konkle  was  the  occupant 
of  the  hotel,  and  the  articles  were  purchased  and  used  for 
the  purpose  of  furnishing  the  house.  The  larger  portion  of 
the  bill  was  sold  for  cash  on  delivery  of  the  articles,  the 
balance  on  a  credit  of  three  months.  On  the  twenty-third 
day  of  July,  Konkle  gave  three  bonds  with  warrants  of  at- 
torney to  confess  judgment;  one  to  his  mother-in-law,  Mary 
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Pierson,  conditioned  for  the  payment  of  $1690.86,  one  to 
his  father,  John  Konkle,  conditioned  for  the  payment  of 
$1132,  and  one  other  to  Ira  C.  Moore,  conditioned  for  the 
payment  of  $710.  The  bonds  are  all  made  payable  on  de- 
mand. On  the  twenty-fourth  day  of  July,  judgments  were 
entered  upon  the  said  bonds,  executions  thereon  issued,  and 
placed  in  the  hands  of  the  sheriff;  the  property  of  the  de- 
fendant, including  the  articles  purchased  of  the* complainants, 
levied  upon;  the  goods  advertised  for  sale  on  the  fifth  of 
August,  and  the  hot<3l  closed.  Immediately  on  the  entry  of 
the  said  judgments,  Konkle  absconded  from  the  city  of  New- 
ark, and  concealed  himself  from  his  creditors.  On  the 
twenty-fiftli  of  July,  the  complainants  sued  out  a  writ  of 
attachment  against  Konkle,  as  an  absconding  debtor,  for  the 
amount  of  their  claim,  and  caused  the  same  to  be  served 
upon  the  goods  and  chattels  levied  upon  by  virtue  of  said 
executions.  On  the  thirtieth  of  July,  Konkle  confessed  a 
judgment  to  the  complainants  for  $2431.88,  the  balance  of 
their  claim,  $400  having  been  paid  thereon.  Upon  the  entry 
of  the  last  named  judgment,  the  attachment  was  discon- 
tinued, and  an  execution  issued  upon  the  judgment,  and 
levied  upon  the  said  personal  property  of  the  defendant. 

The  bill  charges  that  the  goods  were  sold  and  delivered  to 
Konkle,  on  the  faith  of  false  and  fraudulent  reprcvsentations 
made  by  him,  that  he  had  $6000  in  cash;  that  he  owned  a 
farm  in  the  county  of  Warren,  worth  $12,000,  which  was 
subject  to  encumbrances  amounting  to  $6000  only,  and  that 
he  owned  a  span  of  horses  worth  $1000 ;  that  previous  to 
confessing  the  said  judgments  he  sold  the  horses,  and  at  the 
time  of  confessing  the  first  named  three  judgments,  he  con- 
veyed the  farm  to  his  father  for  the  alleged  consideration  of 
$7000,  and  that  he  now  professes  to  be  entirely  without  pro- 
perty, excepting  that  which  is  levied  upon  under  said  judg- 
ments ;  that  the  goods  sold  by  the  complainants  are  readily 
distinguishable  from  the  other  goods  levied  upon  under  said 
judgments,  and  that  in  equity  the  complainants  have  a  lien 
upon  them  superior  to  the  claim  of  the  plaintiffs  in  the  other 
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three  judgments  confessed  by  Konkle,  and  also  superior  to 
the  claim  of  the  landlord  of  the  premises,  in  which  the  goods 
arc,  for  rent  claimed  to  be  due  by  him,  and  who  claims,  by 
reason  thereof,  to  have  a  lien  upon  the  said  goods. 

The  bill  further  charges,  that  the  goods  so  levied  upon 
will  not,  at  sheriff's  sale,  bring  enough  to  pay  the  amount  of 
the  said  three  judgments  first  confessed  by  Konkle,  and  that, 
in  equity,  the* goods  so  sold  by  the  complainants  to  Konkle, 
or  so  much  thereof  as  may  be  necessary  for  that  purpose, 
should  be  decreed  to  be  delivered  to  them  on  account  of  their 
judgment,  and  that,  by  reason  of  fraud  in  the  first  named 
three  judgments,  those  judgments  should  bo  postponed  to 
the  complainants'  judgment,  so  far  as  may  be  necessary  for 
the  payment  of  any  balance  that  may  remain  unsatisfied  out 
of  the  goods  sold  by  the  complainants,  by  reason  of  the 
carrying  away  or  disposing  of  any  part  thereof  by  the  de- 
fendants. 

The  bill  prays  a  discovery  of  the  consideration  of  the 
three  first  named  judgments;  the  object  or  design  of  con- 
fessing the  same ;  whether  it  was  not  for  the  purpose  of  hin- 
dering, delaying,  or  defeating  the  claims  of  the  complainants 
and  other  creditors  of  Konkle ;  and  that  the  complainants 
may  be  decreed  to  have  a  priority  in  the  payment  of  their 
judgment  over  the  other  judgments  confessed  by  Konkle,  and 
to  have  a  lien,  to  be  enforced  under  the  direction  of  the 
court,  upon  the  goods  so  sold  by  the  complainants  to  Konkle 
for  the  balance  due  them  for  the  purchase  money  of  said 
goods  prior  to  the  lien  of  the  said  first  three  named  judg- 
ments and  executions,  and  prior  to  the  claim  of  the  landlord 
for  rent ;  that  the  goods  may  be  decreed  to  be  delivered  up 
to  the  complainants  to  satisfy  the  balance  due  them,  and  if 
there  be  not  sufficient  for  that  purpose,  that  the  complainants 
may  be  decreed  to  have  the  deficiency  satisfied,  and  paid  out 
of  the  other  goods  levied  upon,  before  the  payment  of  the 
prior  judgments;  that  the  said  three  judgments  may  be  set 
aside  as  fraudulent,  and  that  an  injunction  may  issue  re- 
straining the  sherift'  from  proceeding  to  a  sale  of  the  goods 
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levieci  upon  by  virtue  of  the  executions  issued  on  said  judg- 
moEk-t-s,  and  also  restraining  the  landlord  from  distraining 
upoTx  said  goods  sold  by  complainants  for  rent  due,  or  claimed 
to   l>^  due. 

T  fcfce  bill  is  filed  with  two  different  aspects,  and  seeks  cor- 
res p>o>nding  remedies — 

1  -  It  charges  fraud  in  the  purchase  of  the  articles,  and  in 
^t>t^^ining  credit  from  the  complainants  by  Konkle,  by  reason 
W"^Jr-eof  the  complainants  claim  to  have  a  lien  upon  the 
ar tickles  thus  purchased,  and  a  right  in  equity  to  have  them 
sp^Ciifcally  appropriated  to  the  payment  of  the  purchase 

^«  It  charges  fraud  in  the  confession  of  the  judgments  by 
5^^0.1cle  in  favor  of  other  creditors,  alleging  that  the  said 
J^^Stnents  were  without  consideration,  and  were  confessed 
^^^  "the  fraudulent  purpose  of  hindering  and  delaying  the 
^^^^■^plainants  in  the  recovery  of  their  debt. 

-tt  is  evident,  from  the  frame  of  the  bill,  that  the  first 
P^^^'^nd  was  principally  relied  upon,  and  that  the  second  was 
.^ .  ^^criduced  mainly  for  the  purpose  of  discovery  and  as  aux- 
^  to  the  main  design,  rather  than  as  a  distinct  and  sub- 


i 


^*^•*>-tive  ground  of  relief.     The  charges  of  the  bill,  touching 

^    second  ground  of  complaint,  were  in  themselves  so  gen- 

^^l ,  80  deficient  in  specific  charges  of  fraud,  as  scarcely  to 

Q5^-^x:unt  the  granting  of  an  injunction  upon  this  ground. 

,    ^<:ie  the  granting  of  the  rule  to  show  cause,  each  of  the 

*^^iidants  whose  judgment  is  charged  to  be  fraudulent  has 

^>^ered.     By  their  answer,  they  disclose  the  consideration 

-E^^^n  which  the  judgment  is  founded,  deny  all  fraud,  on  their 

^■^t,  in  the  obtaining  of  said  judgments,  and  all  knowledge 

^    ^-ny  fraudulent  purpose  on  the  part  of  Konkle,  by  whom 

^^    judgment  was  confessed.     On  a  careful  examination  of 

^^   answers,  I  see  no  ground  to  distrust  their  truth  or  fair- 

^^^.    It  is  clear,  therefore,  that  no  injunction  can  issue 

^Pon  this  ground.    It  must  be  assumed,  in  the  consideration 

^^    the  case,  that  the  plaintiffs,  in  the  judgments  which  are 

^^ght  to  be  impeached  by  the  bill,  are  bona  fide  creditors  of 

Vol,  u.  d 


38  CASES  IN  CHANCERY. 

Stoutenburgh  v.  Konkle. 

Konkle,  that  the  judgments  are  founded  upon  good  con- 
sideration, and  that  they  were  not  confessed  with  any  fraudu- 
lent intent  or  purpose. 

The  complainants'  claim  to  an  injunction  must  rest,  there- 
fore, upon  the  first  and  main  ground  disclosed  in  their  bill, 
viz,  that  by  reason  of  the  fraud  practised  by  Konkle  in  the 
purchase  of  the  articles,  and  obtaining  of  the  credit  from 
the  complainants,  they  are  entitled  to  have  the  articles  thus 
purchased  specifically  appropriated  to  the  satisfaction  of  their 
judgment.  This  charge  is  quite  independent  of  the  charge 
of  fraud  in  the  confession  of  the  judgments,  and  the  relief,  if 
granted,  will  be  entirely  irrespective  of  the  bona  fides  or  mala 
fides  of  those  judgments  on  the  part  of  the  judgment  credi- 
tors. That  the  complainants'  counsel  so  regarded  it  is  evident 
from  the  fact,  that  he  claims  priority  not  only  over  the  lien 
of  the  judgments  which  are  alleged  to  be  fraudulent,  but 
also  over  the  claim  of  the  landlord  for  rent,  the  bona  fides 
of  whose  claim  is  not  called  in  question. 

It  is  not  claimed  that  the  vendor  of  chattels  has  any  lien 
in  equity  upon  the  articles  sold  for  the  unpaid  purchase 
money.  That  equitable  lien  exists  only  upon  the  sale  of  real 
estate.    Adams  Eq,  126-7 ;  2  Story's  Eq,,  §  1222. 

The  case  must  rest  exclusively  upon  the  ground  of  fraud 
in  the  purchase  of  the  articles  from  the  complainants,  which 
vitiated  the  contract  and  prevented  any  change  in  the 
ownership  of  the  chattels.  To  sustain  the  case  upon  this 
ground,  the  articles  must  have  been  purchased  with  the  pur- 
pose of  defrauding  the  complainants,  or  the  credit  must  have 
been  obtained  by  false  and  fraudulent  representations  of 
material  facts  calculated  to  mislead  the  complainants,  and 
upon  which  they  acted  in  the  sale  of  the  goods.  If  Konkle 
purchased  those  goods  of  the  complainants  with  the  fraud- 
ulent design  of  subjecting  them  to  the  executions  of  his  near 
relatives  and  other  friends  having  claims  against  him,  how- 
ever just,  it  aflbrds  a  clear  case  for  equitable  relief. 

A  purchaser  gains  no  title,  and  acquires  no  right  of  re- 
taining goods,  if  he  obtain  possession  by  gross  fraud  under 
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color  of  purchase,  whether  on  credit  or  otherwise.  Chitty  on 
Con.  360;  HiUiardon  Sales  328. 

A  large  proportion  of  these  articles  were  sold  for  cash  on 
delivery,  and  had  the  purchaser,  on  delivery  of  the  goods 
and  demand  of  payment,  refused  to  pay  the  purchase  money, 
it  would  have  been  competent  for  the  complainants  at  once 
to  have  reclaimed  the  goods,  and  to  have  sought  the  protec- 
tion of  a  court  of  equity  against  judgment  creditors  of  the 
vendee.  In  such  case  no  title  passed.  The  condition  of  the 
sale  would  have  been  violated. 

So  if  an  insolvent  purchaser,  concealing  his  insolvency 
from  the  vendor,  procures  goods  without  intending  to  pay 
for  them,  the  property  in  the  goods  will  not  be  changed. 

In  DureU  v.  Haley y  1  Paige  492,  where  an  insolvent  con- 
fessed a  judgment  to  his  friend,  and  then  purchased  goods 
for  the  purpose  of  subjecting  them  to  the  execution,  it  was 
held  to  be  a  fraud  upon  the  vendor,  and  the  judgment 
creditor  who  had  purchased  the  goods  under  the  execution 
was  not  permitted  to  retain  them. 

It  is  sought  to  bring  this  case  within  the  operation  of 
these  principles.  But  were  these  goods  originally  purchased 
with  the  design  of  defrauding  the  complainants,  or  of  sub- 
jecting them  to  the  execution  of  his  friends  who  were  his  cred- 
itors? I  think  the  circumstances  under  which  this  purchase 
was  made  forbid  any  such  conclusion.  In  December,  1861, 
Konkle,  being  then  a  hotel  keeper  in  Newton,  leased  the 
City  Hotel  in  Newark  for  a  t^rm  of  years,  and  in  March, 
1862,  he  removed  into  it  with  his  family,  and  commenced 
furnishing  it  for  the  business  for  which  it  was  leased.  The 
goods  procured  from  the  complainants  were  purchased  and 
iLsed  for  the  purpose  of  furnishing  the  hotel.  It  is  ad- 
mitted, in  the  bill,  that  they  were  necessary  for  that  purpose. 
It  is  apparent,  moreover,  that  the  goods  purchased  of  the 
complainants,  a  schedule  of  which  is  annexed  to  the  bill, 
constituted  but  a  portion  of  the  furniture  of  a  first  class 
hotel.  A  large  additional  amount  of  furniture  must  have 
been  purchased  or  provided,  and  large  additional  expenses 
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incurred  to  furnish  and  provide  the  house  for  business  as  a 
hotel.  It  is  incredible  that  the  defendant  should  have  re- 
moved his  family  to  Newark,  leased  a  large  hotel,  incurred 
heavy  expenses  in  furnishing  it,  assumed  the  payment  of  a 
heavy  rent,  and  engaged  in  a  new  and  expensive  business 
for  the  purpose  of  defrauding  those  of  "whom  he  purchased 
the  goods.  It  seems  far  more  probable  that  he  entered  upon 
an  extensive  and  hazardous  business  without  sufficient  capi- 
tal or  business  capacity,  that  he  resorted  to  unjustifiable 
measures  to  obtain  credit,  and  that  his  means  proving  in- 
adequate, and  the  business  unsuccessful,  he  attempted  to  save 
his  immediate  friends  from  the  consequences  of  his  failure. 
Whatever  may  have  been  the  motives  of  his  subsequent  con- 
duct, I  think  there  is  no  reason  furnished  by  the  evidence, 
or  suggested  in  the  bill,  for  believing  that  the  original  pur- 
chase by  Konkle  of  the  complainants  was  made  with  the 
view  of  defrauding  them,  or  of  subjecting  the  property  pur- 
chased to  the  judgments  of  his  friends. 

Nor  do  the  representations  made  by  Konkle,  whether  true 
or  fi\lso  in  regard  to  his  means,  establish  the  fact  that  his 
original  purpose  in  purchasing  the  property  was  fraudulent. 
That  he  afterwards  sold  his  farm  to  his  father  below  his  own 
valuation  and  below  its  true  value ;  that  he  sold  his  horses, 
and  appropriated  the  proceeds  to  his  own  use,  may  show  a  de- 
sign to  defraud  his  creditors,  but  are  not  sufficient  to  show 
that  his  original  purpose  in  making  the  purchase  was  fraud- 
ulent. 

But  if  this  view  of  the  evidence  be  erroneous,  admitting 
that  the  evidence  does  show  that  this  purchase  from  the  com- 
plainants was  made  with  a  fraudulent  design,  and  that  the 
defendant  resorted  to  fraudulent,  and  even  criminal  misre- 
presentations to  obtain  credit,  still  I  am  of  opinion  that  the 
injunction  ought  not  to  issue.  It  must  be  borne  in  mind 
that  the  controversy  is  not  between  the  complainants  and 
Konkle,  as  to  the  title  to  the  property,  but  between  judgment 
creditors  of  Konkle,  as  to  the  appropriation  of  the  property 
to  the  payment  of  their  respective  debts.     Did  the  property 
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in  question  belong  to  Konkle  or  to  the  complainants  ?  If  it 
"belonged  to  Konkle,  it  is  subject  to  levy  and  sale  by  his  judg- 
ment creditors  in  the  order  of  their  priority.    Now  admitting 
«ill  the  allegations  of  the  bill  in  regard  to  the  frauds  of  Konkle 
in  their  fullest  extent ;  admit  that  by  the  failure  of  Konkle 
"to  pay  for  the  goods  on  delivery  they  had  a  right  to  reclaim 
"them ;  admit  that,  by  his  fraudulent  misrepresentations  to 
obtain  credit,  that  he  acquired  no  property  in  the  goods, 
.^nd  that  they  had  a  right  to  rescind  the  contract  and  re- 
<L;laim  the  property,  do  they  now  stand  in  a  position  to  en- 
^foTce  that  claim?     On  the  failure  of  Konkle,  and  on  his 
^*bsconding,  they  did  not  claim  the  property  sold  by  them 
«*8  theirs,  and  call  upon  this  court  to  protect  it  from  the 
executions  of  the  judgment  creditors  of  Konkle.     They  did 
xio  act  indicating  an  intention  to  disaffirm  the  contract,  and 
^o  reclaim  the  property  as  their  own.     On  the  contrary, 
they  sued  out  an  attachment  for  the  recovery  of  the  purchase 
money  of  those  goods.     An  affidavit  must  have  been  made, 
as  the  ground  of  that  attachment,  that  the  purchase  money 
was  due  to  the  complainants.    A  judgment  was  subsequently 
entered  in  favor  of  the  complainants  for  the  same  debt ;  an 
affidavit  must  have  been  again   made   that   the  purchase 
money  of  those  goods  was  a  debt  justly  and  honestly  due 
and  owing  to  the  complainants.     That  judgment  the  com- 
plainants are  now  seeking  to  enforce.     They  ask  that  the 
debt  shall  be  satisfied  by  the  appropriation  for  that  purpose 
of  the  goods  sold  by  them  to  Konkle.     Instead  of  disaffirm- 
ing the  contract,  and  seeking  the  restoration  of  the  goods  as 
their  own  property,  they  affirm  the  contract,  obtain  a  judg- 
ment for  the  price,  and  seek  to  sativsfy  the  judgment  by 
claiming  an  equitable  lien  upon  the  goods  sold.     I  am  aware 
of  no  principle  upon  which  the  claim  can  be  sustained,  nor 
have  I  met  with  an  authority  which  will  justify  the  court  in 
enforcing  it. 

The  motion  for  an  injunction  must  be  denied,  and  the  rule 
to  show  cause  discharged  with  costs. 

D* 
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Lewis  J.  Youngblood  and  Wife  and  others  vs.  Schamp. 

When  an  injunction  is  applied  for,  there  should  be  a  special  affidavit  of 
the  truth  of  all  the  material  facts  upon  which  the  application  is  founded. 
An  injunction  issued  upon  the  common  affidavit  in  the  form  ordinarily 
annexed  to  an  answer  will  be  disHolved  very  much  as  a  matter  of  course. 

The  facts  need  not  be  proved  by  the  affidavit  of  the  complainant.  When 
the  material  facts  are  not  within  his  knowledge,  they  should  be  verified 
by  the  oath  or  affirmation  of  some  person  who  has  a  knowledge  of  the 
facts,  or  duly  verified  copies  of  private  instruments  or  of  records  may 
be  annexed  to  the  bill  when  such  is  the  appropriate  mode  of  proof. 

In  bills  charging  fraud,  and  praying  a  discovery,  or  in  any  case  where,  in 
the  nature  of  things,  positive  proof  cannot  be  expected,  the  additional 
verification  may  be  dispensed  with,  and  the  injunction  may  issue  on  the 
affidavit  of  complainant  founded  on  belief  alone. 

If  complainant  is  absent,  or  his  affidavit,  for  any  reason,  cannot  be  pro- 
cured, it  may  be  sworn  to  by  the  attorney  of  complainant  or  by  any 
person  acquainted  with  the  facts. 

Where  the  bill  is  filed  by  a  corporation,  the  officer,  or  other  person  who 
has  the  principal  personal  knowledge  of  the  facts,  should  swear  to  them. 


This  bill  was  filed  by  Lewis  J.  Youngblood  and  others 
against  Henry  Schamp  and  Robert  Schamp,  executors  of 
Henry  G.  Schamp,  deceased,  for  an  injunction  to  restrain  the 
defendants  from  making  sale  of  a  farm  of  their  testator,  pur- 
suant to  an  order  of  the  Orphans  Court  of  the  county  of 
Hunterdon.  The  bill  was  not  sworn  to  by  either  of  the 
complainants,  but  was  verified  by  the  oath  of  Mr.  James  M. 
Robinson,  the  solicitor  of  the  complainants,  and  by  copies  of 
the  documents  referred  to  in  the  bill,  which  were  annexed  to 
and  filed  with  the  bill,  and  were  duly  certified  by  the  surro- 
gate of  Hunterdon  county. 

Mr.  Robinson's  affidavit  stated,  a,s  a  reason  for  not  pro- 
curing the  affidavits  of  the  complainants  to  the  bill,  that 
their  residence  was  so  remote  from  where  the  bill  was  pre- 
l>ared,  that  the  delay  occasioned  by  procuring  their  affidavits 
would  have  j.robably  defeated  the  whole  object  of  the  bill. 
On  allowing  the  injunction,  the  following  opinion  was  pre- 
pared by 
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The  Chancellor.  There  should  be  a  special  affidavit  of 
tie  truth  of  the  facte  upon  which  the  application  for  an  in- 
junction is  founded.  An  injunction  issued  upon  the  common 
affidavit  in  the  form  ordinarily  annexed  to  an  answer  will  / 
be  dissolved  very  much  as  a  matter  of  course.  Eden  on  Inj. 
377,  380;  Campbell  v.  Monnson,  7  Paige  157. 

It  is  rarely,  if  ever,  that  the  right  to  an  injunction  can 
rest  upon  the  acta  of  the  complainant,  and  it  is  in  relation  to 
those,  alone,  that  the  affidavit  professes  to  be  founded  on 
knowledge.  As  to  the  acts  of  all  others,  it  is  founded  on 
hdief  only. 

It  is  not  necessary  that  the  facts  should  be  proved  by  the 
affidavit  of  the  complainant.  Where  the  material  facts  are 
not  within  his  knowledge,  they  should  be  verified  by  the 
oath  or  affirmation  of  some  person  who  has  a  knowledge  of 
tie  facts ;  or  duly  verified  copies  of  private  instruments  or 
of  records  may  be  annexed  to  the  bill,  where  such  is  the 
appropriate  mode  of  proof.  Bank  of  Orleans  v.  Skinner,  9 
Paige  305 ;  Bale  IX,  §  11 ;  Nix.  Dig,  90,  §  15. 

There  is  a  class  of  cases,  as  for  example  bills  charging 
fraud,  and  praying  a  discovery,  where,  in  the  very  nature  of 
things,  positive  proof  cannot  be  expected.  In  such  ciises  the 
additional  verification  may  be  dispensed  with,  and  the  in- 
junction issue  upon  the  affidavit  of  the  complainant,  founded 
on  his  belief  alone.  Attorney  General  v.  Bank  of  Columbia, 
1  Paige  511 ;  Campbell  v.  Morrison j  7  Paige  157. 

The  bill  is  usually  sworn  to  by  the  complainants,  or  one 
of  them.  But  if  he  be  absent,  or  his  affidavit  for  any  rea- 
^n  cannot  be  procured,  it  may  be  sworn  to  by  the  attorney 
of  the  complainant,  or  by  any  person  acquainted  with  the 
facts.  1  Smith's  Chan,  Pr.  595 ;  3  DanielV^  Chan.  Pr.  1890; 
^  Hoffman  s  Chan.  Pr.  79;  3  Ibid.  18,  No.  21. 

Where  the  bill  is  filed  by  a  corporation,  the  officer  or 

other  person  who  has  the  {)rincipal  personal   knowledge  of 

the  facts  phould  swear  to  them.    1  Hoffman  s  Chan.  Pr,  78 ; 

3  Ibid.  18,  No.  20 ;  Bank  of  Orleans  v.  Skinner,  9  Paige  305. 

By  the  English  practice,  the  affidavit  cannot  be  sworn 
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until  after  the  bill  is  filed.  1  Smith's  Chan.  Pr.  195;  3 
DanidCa  Chan,  Pr.  1890. 

A  contrary  practice  prevails  in  this  state.  The  affidavit 
is  ordinarily  made  before  the  bill  is  filed,  and  is  annexed  to 
and  filed  with  the  bill. 

The  affidavit,  in  its  present  form,  is  not  sufficient.  The 
verification  should  extend  to  all  the  material  facts  upon 
which  the  right  to  an  injunction  rests. 


Rinehart's  Executors  v8.  William  Rinehart  and  others. 

Id  Baits  broaght  by  execators,  tbe  role  in  equity  is,  that  only  the  execaton 
who  have  proved  the  will  mast  be  parties.  An  executor  who  has  re- 
nounced need  not  be  joined  as  co-plaintiff. 


This  was  a  bill  filed  by  Samuel  Rinehart  and  Peter  Rine- 
hart, executors  of  Adam  Rinehart,  deceased.  It  was  set 
forth,  in  the  bill,  that  by  the  will  of  Adam  Rinehart,  de- 
ceased, the  complainants  and  one  Jacob  Hipp  were  appointed 
the  executors.  The  complainants  proved  the  will,  and  took 
upon  themselves  the  administration  of  the  estate.  Before 
filing  the  bill,  Hipp,  the  other  executor,  filed  with  the  surro- 
gate a  renunciation  in  writing,  refusing  to  administer  the  es- 
tate or  to  take  upon  himself  any  part  of  the  burthen  thereof. 

To  this  bill  the  defendants  demurred,  on  the  ground  that 
Jacob  Hipp  should  have  been  joined  as  a  complainant  in  the 
bill. 

Van  Syckelj  in  support  of  the  demurrer,  cited  HilVs  Execu- 
tors V.  Smalley,  1  Butcher  374 ;  Hcfisloes  case,  9  Coke  37  ;  1 
Chitty's  Pleading  13;  Cabell  v.  Vaughn^  1  Saund.  291,  g  ; 
3  T.  Raymond  558;  Toller  on  Executors  68-9;  Judson  v. 
Gibbons,  5  Wend,  224 ;  M^nJcford  v.  Wankford,  1  Salkeld 
307 ;  Thompson  v.  Ghraham,  1  Paige  384 ;  Offler  v.  Jenner, 
3  Cha.  Rep,  92 ;  Ferguson  v.  Ferguson,  1  Hayes  ^  J.  300. 
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Vleitf  contra,  cited  1  WiMiams  on  Executors  241,  242,  4ith 
Am.ed.;  Nix,  Dig.  276,  §  17;  Fotts'  Precedents  56,  57; 
Hughes'  Eq,  Draftsman  143,  Precedent  46 ;  Ibid,  251  to 
253,  Precedent  80 ;  Davies  v.  Williams,  1  Simons  5 ;  Cramer 
V.  Morton,  2  Molloy  108 ;  Thompson  v.  Graham,  1  Pat^e  384. 

The  Chancellor.  The  demurrer  in  this  case  raises  the 
simple  question,  whether  a  person  appointed  an  executor,  but 
who  has  renounced  the  executorship,  is  a  necessary  party  to 
a  suit  in  equity. 

At  law  the  rule  is,  that  all  the  exccutoi's  named  in  the 
will  must  be  joined  as  plaintiffs..  Hensloes  case,  9  Cohe  37 ; 
Hunt  V.  Kearney  J  Penn,  721 ;  Executor  of  Hill  v.  Svudley, 
1  I>utcher  374. 

The  rule  in  equity  is,  that  all  the  executors  who  prove  the 
will  must  be  parties — none  others  need  be  so.  Davies  v.  Wil- 
linrns,  1  Sim,  5 ;  Eelby  v.  Stanton,  2  Younge  4*  J(^r,  77 ; 
Cra?ner  v.  Morton,  2  Molloy  108 ;  2  Will  on  Exrs  1026 ; 
Thompson  v.  Graham,  1  Paige  384 ;  1  DanieWs  Ch,  Prac% 
273;  Marsh's  Exrs  v.  Olivers  Exrs,  1  McCarter  262. 

In  Cramer  v.  Morton,  the  Chancellor  said,  "  I  am  clear 
than  an  executor  armed  with  probate,  without  an  executor 
named  in  the  will,  but  not  joined  in  the  probate,  is  compe- 
tent to  sue.  If  he  was  not,  this  inconvenience  would  follow, 
he  cannot  compel  the  other  either  to  prove,  or  to  renounce, 
or  to  join  as  co-plaintiff.  But  if  he  will  do  none  of  these 
things,  he  must  be  made  a  defendant.  But  this  is  an  incon- 
venience without  benefit  or  good  sense." 

So  at  law  one  executor  cannot  sue  another,  but  in  equity 
ie  may.  TothiU  74 ;  Wyatt's  Prac,  Reg,  209 ;  2  Will,  on 
Ein  i625. 

The  reasons  assigned  for  the  rule  at  law  are,  that  the 
executors  constitute  but  one  person ;  that  each  executor  de- 
rives his  interest  from  the  will  itself;  that  the  probate  is 
merely  operative  as  the  authenticated  evidence,  and  not  as 
the  foundation  of  the  executor's  title ;  and  that  the  renun- 
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'.iativL  >  :i  r-  :.-jl:-:j::m  ::  Tr:":..:»:'r  iirrr>.  jirii  l:-:  a  renun- 
c:a::oL  :r  -a-r-.-Trr  :■:'  :.:>.     1  Ti".".'.  .  ,  Z-r"'-^  iiC-'. 

Ii  L'cLh  ::>L  ^erL  s^l:  lii:  iir  ^■-*^-:I.^  ::r  ie  m:e  at  law 
are  ijo:  si:-rr::^:::rT.  Tir  rilr  ::?-.:'  Ir^sis  lo  liO  valuable 
c-L'L  It  i-r  iri/iLVrr.iTL:  ::.  Tri:::.:-f.  aii  cT»era:e?  to  embar- 
ra.--'  hzA  'j-rli-.y  rui'.rr?,  I:  :«  :.:  :»{-^:  i  i-evi-ltnical  rule,  of 
vL]..-L  iLr:  ■>:i::ir::'L  Iii'sr  iTur*^  r.  1  :L-n>-lvT:-5  whenever  it  is 
ifr-iv-tsary  \-:>  :Lv  rr-i^  ::  "^tii-e.  7i.-s^.  :.::w::L?ianiling  the 
rulr.  tLa:  ol-  vir:u::r  c-ar-Lc:  fu-  JL::Lvr.  ::  was  held,  in 
li'jicuft^o/i  V.  *S^.7  r.  3  J".  J»".  oo7.  :L..:  ;\l  executor  who  hap 
reiiOUL-:^]  lljiv  frue  :Le  r»;::L^  trX'>:--::r.  So  ii  the  executor 
who  lia*  rer. luii'.vi  refuses  ;o  ;-::h  :r-  an  aoiion,  he  may  be 
I'ro'iee'Jei  aj:t::.-t  iysumniMis  aiid  severance,  after  which 
the  aotiDi:  -x-::;:vr  will  irr  r-irnr.:::'-.!  to  MCiseeute  the  suit 
alone.     IJ'^JU  v.  HuUe,  o  TTt -i^.;.  313. 

But  why  .shc'uM  this  formal: :y  W  resorte^l  to  after  the 
executor  has  ly  a  solemn  instrumtrnt  under  his  hand  and 
ecfil  renounce«l  the  exvoutorship? 

•  In  the  elal-orate  oi»inion  in  Hcn^^hyc'*  «i*r.  0  Coke  38  a, 
which  is  the  foundation  of  all  the  subseiiuent  authorities,  it 
is  fiaid,  that  '*  wh».'n  the  sj»iritual  court  have  j-roved  the  tes- 
tament their  authority  is  ext-cuted.  and  they  have  not  power 
to  take  the  refusal  of  any,  when  any  of  the  executors  prove 
the  will.  And  therefore  the  refusal  of  any  of  the  executors 
Ix-fore  the  Ordinary  in  such  Ciise  is  void."  And  agstin,  to 
the  objection  that  one  who  hath  waived  the  executorship 
fihould  not  afterwards  take  the  same  upon  him,  it  is  an- 
Hwere<I,  **  forasmuch  as  the  ecclesiastical  judge  hath  not 
I»ower  to  r«*ceive  that  refusal  or  disagreement,  it  is  upon  the 
matt«.'r  done  to  a  stranger,  and  by  consequence  void  and  of 
no  force  to  bar  the  plaintiflf  to  take  uj>on  him  the  same  after- 
wanls." 

Whatever  weight  this  argument  may  be  entitled  to  under 
the  Knglish  statute,  it  cannot,  I  think,  be  doubted  that  under 
our  HUitute,  and  by  the  well  settleil  practice  of  this  state,  the 
surrogate  may  receive  the  renunciation  by  an  executor,  and 
that  it  is  not  void.     When  a  party  named  as  executor  has 
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thus  renounced,  why  should  it  not  be  regarded  as  a  final  de- 
termination of  his  interest,  or  at  least  as  conclusive  upon  the 
question  until  the  ecclesi^istical  court  has  treated  the  renun- 
ciation as  inoperative  by  granting  probate  to  the  party  re- 
nouncing? A  person  appointed  trustee  will  never  be  com- 
pelled to  accept  a  trust  against  his  will.  HUl  on  Trustees 
214,  225.  A  party  named  as  executor  cannot  be  compelled 
to  accept  the  executorship,  or  bear  the  burthen  of  the  trust, 
except  by  his  own  voluntary  act.  And  it  is  diflScult  to  con- 
ceive any  good  reason  why  he  should  be  made  a  party  to  a 
«uit  touching  a  trust  which  he  has  formally  renounced,  and 
to  which  he  disclaims  all  right  or  title,  or  why  he  should  be 
brought  into  court  merely  for  the  purpose  of  being  turned 
out  again. 

But  aside  from  these  considerations,  which  are  adverted  to 
merely  in  vindication  of  the  course  of  practice  in  equity,  it 
is  enough  to  say  that  equity  looks  to  the  probate  of  the  will 
as  competent  evidence  of  the  power  and  authority  of  the 
executors  to  sue  and  be  sued.  It  requires  that  the  probate 
should  be  stated  in  the  bill,  and  that  those,  and  those  only, 
^ho  have  proved  the  will  should  be  parties  to  the  suit.  I 
speak,  of  course,  only  of  the  regular  and  ordinary  practice 
of  the  court.  An  executor  who  has  renounced  may,  by  in- 
termeddling with  the  estate  or  by  other  circumstances,  be 
rendered  a  necessary  party.  Where  such  interest  appears, 
he  may  be  made  a  party  at  any  stage  in  the  progress  of  the 
suit. 

The  demurrer  is  overruled. 


iliCKLE  Clement  and  others  vs,  Charles  Kaighn  and 
others. 


^  » bill  to  foreclose  a  mortgage,  it  appeared  that  C,  one  of  defendants, 
recovered  a  jadgment  against  K.,  the  mortgagor,  on  the  23d  of  January, 
1858,  but  took  ont  no  execution  thereon  until  June  25th,  1862.  Com- 
plainant's mortgage  was  recorded  on  the  26th  of  December,  1859,  and  in 
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June,  1^*31.  pevera".  c::.rr    zlz-i-'?^  "bt-tt 

gacnr,  on  wi.i.h  -xc:-:::l?  w^rr  :  :.~::".t  ::ikrL  o-t  and  levitd  on  the 

niortcajTi  ::•.:.  >-r?.     Ol  j   i:?:u:t  *: .  -:  iLr  zr.-.ziiy  of  these  Ecveral 

encu K. I  ra  r. .  e-.  ::  "w i.-  •.  •; "  .• — 

That  C.  ly  i.^z'.rr.-T.i:  :•  :«>*--r  i-  -i-rii'.-.-.z.  --.z.  :.:•  '•iiiffiEent  until  after 
execui:-.:!*  hai  t-r-.L  ;>?ur:  .  ::  ::.-  -:.:.r  ;•-  i^r-irL*.*  :.a  i  I-.-pI  hi*  priority, 
not  or.;y  ov-r  iLt:  y--u:i*:rr  u  iiz:-. -.-:*.  :.;:  i'.y-  ;vvr  the  complainants' 
morTj:i*:r.  •.\':.ioh  was  vL:::lri  :.  ::;::;:y  ■;v'-:  :r.T  yjunj^cr  judgment*. 

The  hi?:-»ry  ■.:'  :hv  lrj;:^'.i:i•;n  .:  :i:*  5:.»;t  :-:j-1j:ilj  the  priority  of  exe- 

CUtic-Il>  .'"rV.'.Wti. 

Althocii'i  ;1.'.-  >:a::;:e  .V;^.  Z' ;  7-4.  {  '■■'  :r.  :rrr.:«.  rv:.*:--?  morel y  to  the 
title  w'iKh  a  p'lr-.'.Afr  ly  v.r:.:'r  .:  a  ?":.?:.::  ?  ?a'.c  unacr  an  execution 
at  law  -i.all  at-juirv.  ::.-  o:  vrit:- ::  .:  ::  :3:.:.  :  be  iiii.it i-d  only  to  the 
ca^e  c-i  A  >a'..:-  ul  :-.-r  :':.',•  ;u:::.r  .:  :^:..r:-:  \\\.-.:r  no  rxeoution  has  been 
sue'i  out  uj  -i-r.  :hv  fei.:-  r  ;-:-i»;::-r:::.  .i:.  i  Itt:-.-  :  --n  the  land. 

The  juiii<»r  ji.djiaeiit.  Ly  fuir;j:  '.u:  .ir.i  !• '.  v-.il^  :h*  tr?t  execution  upon 
the  Uii'i.  a^']i;irr?  a  iri.-r::y  o:  livn.  wiiioL  :.inii:t  be  affected  by  any 
exfcoutioii  suli-tr-iuvii'ily  i4>ur.i.  nor  ly  ar-y  i^-.  ir  :n  which  the  land  may 
be  soM.  The  i^^ue  t-i  ili»?  vXvcution  ut  .n  i:.r  junior  judgment,  and  its 
delivery,  duly  r''jorde«i,  to  the  ?her:n  -i'.>:ri-y.*  the  priority  which  was 
enjoy'-'d  by  the  older  judjimeci.  and  tr;\r..-:.r>  it  lo  the  junior  judgment. 

Executions  aj:.Hn>t  real  estate  have  irivriiy  a  •.v.-:  iist:  to  tla*  time  of  their 
dfcliv..-ry.  duly  record'rd,  to  the  sher;i5".  irrt^ptotivc  uf  the  dates  of  the 
judgiin-iii«. 

The  san.-  re>ult  which  would  follow  ir^ini  a  <ale  on  an  execution  issued  on 
the  junior  jud>:iii"nt?  would  iolh..w  a  .-ak-  under  a  detTee  of  this  court. 
The  order  of  the  encumbrances  cannot  be  changed  or  affected  by  the 
tribunal  out  of  wliich  the  execution  i>.-ut??. 

Where  a  statute,  ori;jinally  one,  has  it-i  provi>ions  broken  up  by  a  revmon 
of  the  law,  and  incorporated  in  two  different  acts,  the  construction  of 
these  provisions  cannot  be  affciied  by  tiieir  change  of  collocation.  They 
are  in  jiqtx  materia,  and  their  construction  must  be  the  same  as  if  they 
remained,  as  originally  enacted,  parts  of  the  same  statute. 


Tho  fjict.s  of  thi.s  case  sufficiently  appear  by  the  opinion  of 
the  Chancjollor. 

Th^;  case  wad  argued  ex  parte  l>y 

Mr,  I\  L.  VoorheeSy  for  the  mortgagee. 

At  (common  law,  judgments  were  not  liens  upon  lands,  and 
would  not  have  hound  the  premises — they  are  liens  only  by 
force  of  the  statutes. 


b 
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The  question  in  this  case  arises  by  force  of  the  statutes  of 
this  state  entitled  "  an  act  respecting  executions,"  &c.,  Ifix. 
Dig.  247,  and  an  act  entitled  '*  an  act  making  lands  liable  to 
be  sold  for  the  payment  of  debts,"  Nix,  Dig,  722. 

The  act  entitled  "an  act  to  register  mortgages"  makes  a 
mortgage  void  against  a  subsequent  judgment  creditor,  or 
bona  fide  purchaser  or  mortgagee  not  having  notice  thereof, 
unless  acknowledged  according  to  law  and  duly  recorded. 
Jtr.  Dig,  527,  §  10,  cannot  in  any  way  affect  this  question. 

The  statutes  above  referred  to  respecting  executions  and 
making  lands  liable  to  be  sold  for  payment  of  debts,  or  such 
parts  thereof  as  affect  the  question  in  this  case,  are  taken 
from  an  earlier  statute,  passed  in  1799,  which  was  substan- 
tially the  same  as  the  first  statute  of  this  state  making  lands 
liable  to  be  sold  for  payment  of  debts  upon  execution,  passed 
in  1743,  17  Geo.  2.  See  1  Neville's  Laws  279 ;  Allison's 
lam  129. 

By  the  1st  and  2d  sections  of  this  statute,  lands  are  to  be 
sold  as  chattels  for  the  payment  of  debts,  and  by  the  subse- 
quent sections,  provisions  are  as  to  the  manner  of  adver- 
tisements, sales,  making  deeds,  &c. 

By  the  7th  section  of  this  act  (which  is  substantially  the 
8ame  as  the  9th  section  of  the  '^  act  making  lands  liable  to 
be  sold  for  debts,"  Nix,  Dig,  724,)  it  is  provided  that  lands 
8old  by  execution  shall  be  free  and  clear  of  all  judgments 
wid  recognizances  upon  which  no  execution  has  been  issued. 

By  the  11th  section  of  the  act  of  1743  it  is  provided,  thai 
^hen  sundry  executions  have  issued,  and  suflBcient  cannot  be 
levied  to  satisfy  all,  that  such  priority  and  preference  as  the 
law  gives  in  the  case  of  executions  against  personal  estate 
only  shall  be  given,  and  all  disputes  shall  thereby  be  regu- 
lated and  determined. 

The  preferences  then  given  by  law  in  cases  of  executions 
*gainst  personal  property  was,  that  the  goods  and  chattels 
should  only  be  bound  from  the  actual  delivery  of  the  writ  to 
Ae  sheriff  or  officer.     3  Bla,  Com.  420,  421. 

To  the  act  of  1743,  a  supplement  was  piissed  in  1779, 
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makiDg  provisions  for  the  execution  of  deeds,  Ac,  in  case  o- 
a  sale  by  a  sheriff,  and  his  death  before  the  delivery  of  e 
deed,  &c,     Wilsons  Laxrt  79. 

The  above  acts  remaineii  in  force  until  the  revision  by 
Judge  Paterson,  in  171*9,  when  they  were  repealed,  and  ac 
act  entitled  *'  an  act  making  lands  liable  to  be  sold  for  the 
payment  of  debts"  was  passed.     See  Paterson s  Laws  369. 

By  the  2d  section  of  the  last  named  act  it  is  enacted,  thai 
no  judgment  should  bind  the  land  but  from  the  time  of  the 
actual  entry  of  such  judgment  in  the  minutes  of  the  court 

By  the  3d  section  it  was  enacted,  that  no  writ  of  execution 
should  bind  property  or  goods  but  from  the  time  such  writ 
was  delivered  to  the  sheriff  or  officer,  and  for  the  manifesta- 
tion of  such  time  the  sheriff  should  endorse  on  such  writ  the 
day  of  the  month  when  he  received  the  same,  and  that  ij 
two  or  more  executions  were  delivered  the  same  day,  thai 
which  was  first  delivered  should  be  first  executed  and  satis- 
fied. 

By  the  4th  section  it  was  enacted,  that  when  sundry  writs 
issued  against  goods  and  chattels,  lands  and  tenements,  &c., 
of  the  same  person,  and  sufficient  could  nut  be  found  to  satisfy 
all,  then  the  like  priority  and  preference  should  be  given  as 
is  given  in  the  preceding  section  in  writs  of  execution 
against  goods  only,  and  all  disputes  respecting  the  same 
should  be  adjudged  and  determined  accordingly. 

The  3d  and  4th  sections  seem  to  have  been  substituted  by 
the  revisor  for  section  11  of  the  act  of  1743  ;  section  3  seems 
only  declaratory  of  what  the  common  law  was  in  reference 
to  writs  of  execution  against  goods:  and  section  4  makes 
executions  against  land  subject  to  the  same  rule  as  to  priori- 
ties, and  in  effect  continues  the  11th  section  of  the  act  oi 
1743. 

Section  13  of  this  act  (Paterson  s  Lares  371)  is  the  same 
as  the  7th  section  of  the  act  of  1743,  and  renders  land  sold 
on  execution  free  from  all  judgments,  &c.,  on  which  no  exe- 
cution had  been  issue*!,  &c. 

The  above  act,  as  revised  by  Judge  Paterson,  was  con- 
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tinued  unaltered,  so  far  as  the  sections  affecting  this  question 

are  concerned,  until  the  revision  of  1846,  although  there 

were  some  supplements  added  thereto.  See  Hev.  Laws  1820, 
430;  Supplements;  Bev,  Laws,  1820,  670,  794.  See,  also, 
Elmer's  Digest  486  et  seq. 

Under  this  statute  it  is  fully  established  at  law  that  execu- 
tions against  real  estate  have  priority  according  to  the  time 
of  their  delivery  to  the  sheriff  duly  recorded.  Ebiier  v. 
^iirgin,  1  Penn.  187  ;  Johnston  v.  Darrahj  3  Halst  282.  See 
ak)  Chaffees  ads.  VoorheeSy  4  Zab.  507. 

By  the  revision  of  1846  the  above  act  was  divided,  a  part 
of  the  sections  being  included  in  the  act  entitled  "  an  act 
respecting  executions,"  &c.  liev.  Stat  184G,  976 ;  Nix.  Dig. 
247,  viz.  section  5  of  act  of  1799  is  section  1  of  act  of  1846, 
section  7  of  act  of  1799  is  section  2  of  act  of  1846,  and 
sections  3  and  4  of  act  of  1799,  are  sections  3  and  4  of  act 
of  1846,  and  the  remaining  sections  of  the  act  of  1799  are 
included  in  the  act  entitled  '^an  act  making  lands  liable  to 
l>esold  for  the  payment  of  debts."  Bev.  Stat  1846,  660; 
-^  w.  Dig.  722. 

These  two  statutes,  as  they  now  stand,  ought  to  be  con- 
strued together,  and  such  construction  given  to  them  as  will 
give  effect  to  both  acts  as  if  they  were  still  one  act.  They 
^ere  approved  the  same  day,  and  neither  has  priority  as  to 
date  of  enactment.  The  sections  of  the  two  acts,  as  they 
now  stand,  or  at  least  all  the  sections  that  control  this  case, 
vere  originally  included  in  one  act. 

The  revisors  of  1846  had  power  to  collate  and  revise  public 
acts,  and  to  reduce  into  one  act  different  acts  and  parts  of 
acts.    Bev.  Stat  1846,  39  ;  Laws  1845,  202. 

The  revisors  did  not  alter  the  sections  of  these  two  acts ; 
they  are  substantially  the  same  as  they  were  first  drafted  by 
Judge  Paterson.  The  revisors  only  placed  them  in  two  acts, 
instead  of  leaving  them  in  one,  as  they  were  before  the  revi- 
sion. 

There  being  no  alteration  in  the  words  of  the  statute,  only 
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in  the  arrangement  of  the  sections,  we  submit  the  law  re- 
mains the  same  as  before  the  revision. 

The  converse  of  this  rule  is  decided  in  the  case  of  Mui^hy^ 
3  Zab.  192,  in  reference  to  tlie  revision  of  1799  by  Judge 
Paterson.  I  am  not  aware  that  any  decision  has  been  made 
in  reference  to  the  revision  of  1846. 

This  being  cstiiblished,  we  submit  that  the  judgment  and 
execution  of  S.  Coulter  are  subject  to  the  judgments  and  exe- 
cutions of  the  other  judgment  creditors,  as  reported  by  the 
master. 

That  although  the  statute,  Nix,  Dig.  722,  §  2,  provides 
that  judgments  shall  not  bind  Lmds  but  from  the  time  of 
th^ir  actual  entry  in  the  minutes,  yet  this  does  not  create  a 
complete  lien,  but  rather  an  inchoate  one  ;  it  is  a  lien  that 
is  liable  to  be  divested  by  any  subsequent  judgment  upon 
which  execution  shall  be  first  issued,  recorded,  and  delivered 
to  the  sheriff  or  officer,  in  accordance  with  the  4th  section  of 
statute,  Nix,  Dig.  247. 

That  Coulter,  having  failed  to  issue  an  execution  on  his 
judgment  until  long  after  the  executions  issued  upon  the 
subsequent  judgments  were  recorded  and  delivered  to  the 
sheriff,  failed  to  complete  or  perfect  his  lien;  hence  his 
judgment  and  execution  are  postponed  to  and  subject  to  the 
judgments  and  executions  of  the  oth(T  judgment  creditors. 

That  when  a  person,  by  his  own  laches^  loses  a  right,  courts 
will  not  help  him  regain  that  right. 

That  the  judgment  lien  of  Coulter  was  a  mere  legal  right 
conferred  by  statute  ;  that  he  failing  to  complete  and  perfect 
that  lien,  and  having  become  subject  to  the  liens  or  rights  of 
others,  this  court  will  not  reinstate  him  to  the  position  he 
would  have  held  if  he  had  completed  or  perfected  his  lien  by 
issuing  execution.     Douglas  v.  Houston^  6  Okio  162. 

The  judgment  and  execution  of  Coulter,  thus  being  sub- 
ject to  the  judgments  and  executions  of  other  judgment 
creditors,  must  be  subject  to  the  mortgage  of  the  complainant, 
which  is  prior  to  all  the  other  judgment  creditors  ;  that  when 
one,  holding  a  lien  by  his  own  act,  makes  it  subject  to  another 
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independeat  lien,  it  must  be  subject  to  all  intervening  liens ; 
in  other  words  Coulter,  having  permitted  his  judgment  to 
l>ecome  subject  to  the  other  judgments  and  executions,  can- 
not thereby  give  them  a  priority  over  the  mortgage  of  the 
complainant  because  he  had  an  inchoate  lien  prior  in  lime 
^o  the  mortgage  of  the  complainant. 

As  against  subsequent  encumbrancers,  &c.,  this  court  will 
give  effect  to  the  judgment  and  execution  of  Coulter  only  so 
far  as  the  same  could  be  enforced  by  execution  at  law.  Bu- 
chan  Y.  Sumner,  2  Barb.  Ch,  E.  194, 195;  Mower  v.  Kip, 
6  Paujes  Ch.  i?.  88 ;  2  White  ^  T.  Lead.  Ca.  Eq.  108. 

As  we  have  shown,  the  judgment  and  execution  of  Coulter 
are  subject  to  the  judgments  and  executions  of  the  other 
creditors ;  that  the  judgments  and  executions  of  the  other 
creditors  are  subject  to  the  mortgage  of  the  complainant. 
Therefore  the  judgment  and  execution  of  Coulter  are  subject 
to  the  mortgage  of  the  complainant,  and  directions  should 
W  made  to  establish  the  priorities  in  accordance  therewith. 
That  this  is  the  true  result  will  further  appear  from  the 
9th  section  of  the  act  for  the  sale  of  lands,  Nix.  Dig.  724. 
By  the  provisions  of  this  section,  if  at  any  time  after  the 
judgments  were  obtained,  and  executions  delivered  to  the 
sheriff  in  January,  1861,  the  judgment  creditors  had  pro- 
weeded  and  sold  the  mortgaged  premises  upon  their  execu- 
tions, they  would  have  conveyed  the  land  free  from  the  judg- 
ment of  Coulter  but  subject  to  the  mortgage.     See  Den  v. 
Jowngr,  7  Halst.  300. 

The  Chancellor.  By  the  interlocutory  decree  in  this 
*  cause,  it  was  referred  to  one  of  the  masters  of  the  court  to 
^^rtain  and  report  the  amount  due  to  the  complainant,  and 
also  the  amount  due,  if  anything,  to  sundry  creditors  upon 
judgments  specified  in  the  bill  of  complaint,  and  also  to 
^i^rtain  and  report  the  order  and  priority  of  the  said  mort- 
gage and  judgments. 

The  master  reports  that  Stephen  Coulter,  one  of  the  de- 
fendants, recovered  judgment  against  Charles  Kaighn,  the 
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mortgagor,  in  the  Supreme  Court,  on  the  twenty-third  of 
January,  1858,  upon  which  judgment  there  appeared  to  be 
due,  at  the  date  of  the  report,  $12,103.93,  but  that  no  exe- 
cution issued  upon  this  judgment  until  June  twenty-fifth, 
1862,  since  the  filing  of  the  complainant's  bill  of  complaint ; 
that  the  complainant's  mortgage,  duly  executed  and  acknow- 
ledged, was  recorded  on  the  twenty-sixth  of  December,  1859 ; 
that  from  January  ninth,  to  June  sixteenth,  1861,  there  were 
nineteen  judgments  recovered  against  the  mortgagor,  upon 
seventeen  of  which  writs  of  fieri  facias  were  issued  to  the 
sheriff  of  the  county  of  Camden,  where  the  premises  lie. 

Upon  this  state  of  facts,  the  master  reports  that  he  is  un- 
able to  determine  the  order  which  the  judgment  of  Coulter 
should  occupy  in  the  distribution  of  the  proceeds  of  the  sale 
of  the  mortgaged  premises,  whether  it  should  be  paid  prior 
to  the  complainant's  mortgage,  thus  having  priority  over 
the  judgments  to  which  it  is  subject,  or  whether  it  should  be 
paid  after  the  said  judgments,  thus  losing  its  priority  over 
the  complainant's  mortgage. 

The  entry  of  Coulter's  judgment,  being  prior  in  point  of 
time  to  the  complainant's  mortgage,  is  made  by  the  statute 
a  prior  encumbrance.  The  judgment  binds  the  land  from 
the  entry  of  the  judgment  on  the  records  of  the  court.  Nix. 
Dig,  761,  §  2. 

But  the  record  of  the  complainant's  mortgage,  being  prior 
to  the  entry  of  the  defendant's  judgments,  is  a  prior  encum- 
brance to  those  judgments.     Nix,  Dig,  550,  §  10. 

The  order  of  priority  of  the  several  encumbrances,  had  no 
executions  been  issued  upon  the  subsequent  judgments,  is 
perfectly  clear.  The  embarrassment  is  created  by  the  fact 
that  executions  were  issued  upon  the  junior  judgments,  and 
levied  upon  the  land  before  any  execution  was  issued  upon 
the  first  judgment;  and  by  the  provision  of  the  statute, 
which  under  such  circumstances  postpones  the  prior  to  the 
junior  judgment,  or  in  terms  enables  the  junior  judgment  to 
sell  the  land  clear  of  the  encumbrance  of  the  prior  judgment. 

Real  estate  in  New  Jersey  was  made  subject  to  the  pay- 
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ment  of  debts,  and  the  proceedings  of  the  sheriff  thereon, 
regulated  by  the  provincial  act  of  December  second,  1743. 
1  ^^evUle  279 ;  Allison  129.    By  the  first  section  of  that  act, 
it  is  declared  that  real  estate  within  the  province,  belonging 
to  any  person  indebted,  shall  be  liable  to  and  chargeable 
with  all  his  just  debts,  and  shall  bo  chattels  for  the  satisfac- 
tion thereof,  in  like  manner  as  personal  estates  are  seized, 
sold,  or  disposed  of  for  the  satisfaction  of  debts.     By  the 
ttird  section,  it  is  enacted  that  the  sheriff  shall  make  to  the 
J^urchaser  as  good  and  sufiicient  a  conveyance  for  the  land 
purchased  under  the  provisions  of  the  act  as  the  owner  of 
^t«^  land  could  have  made  at  the  time  of  the  judgment,  and 
that  the  purchaser,  by  the  said  deed,  shall  be  vested  with  as 
good  and  perfect  an  estate  as  the  owner  was  seized  of  or  en-  * 
titled  unto  at  or  before  the  said  judgment,  and  as  fully  as  if 
the  lands  were  sold  and  conveyed  by  the  owner  to  the  pur- 
chaser. 

The  sixth  section  declares  that  the  purchaser  shall  hold 
the  premises  so  purchased  free  and  clear  of  all  other  judg- 
nients,  by  virtue  whereof  no  execution  has  been  executed 
ui>on  the  real  estate  so  purchased.     The  seventh  section  di- 
rects that  no  process  against  real  estate  shall  issue  until  the 
record  of  the  judgment  and  the  process  shall  have  been  in- 
spected by  one  of  the  justices  of  the  Supreme  Court,  and  it 
shall  have  been  certified  by  him  that  no  error  is  therein 
apparent  to  him,  and  the  said  judgment  and  process  shall  be 
recorded  in  a  book  to  be  kept  for  that  purpose  before  send- 
ing such  process  to  the  sheriff  or  other  officer. 

The  tenth  section  directs  that,  where  sundry  executions 
have  issued  requiring  the  sale  of  real  estate,  such  priority 
luid  preference  shall  be  given  as  the  law  gives  in  the  case  of 
executions  against  personal  estate  only. 

Then,  as  now,  executions  bound  personal  estate  from  the^ 
time  of  the  delivery  thereof  to  the  sheriff.   2  JSla.  Com,  421 ; 
-Via:.  Dig.  248,  §  3. 

These  provisions  of  the  act  of  1743  have  substantially 
continued  in  force  till  the  present  time.     They  will  be  found 
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embolied  in  the  act  of  February  IStb,  1799,  §  1,  3, 4, 8,  IS 
13 ;  Palerwn  309 :  Ect.  Laic*  43«X 

The  second  section  of  the  act  of  1799  provides  that  th 
judgment  shall  bind  the  lands  only  from  the  time  of  the  a( 
toal  entry  of  such  judgment  on  the  minutes  or  records  < 
the  court ;  whereas,  by  the  common  law,  it  operated  from  th 
first  day  of  the  term  in  which  it  was  entered,  and  by  tl 
statute  of  frauds,  29  Charles  2.  ch.  3,  from  the  day  of  sigi 
ing  the  same.     3  Bla.  Com.  42f». 

In  the  revision  of  1S40,  the  act  of  1799  was  broken  U] 
and  its  provisions  incorporate^!  in  two  different  acts.  Tl 
first,  eighth,  twelfth,  and  thirteenth  sections  are  retained  i 
the  first,  third,  eighth,  and  ninth  sections  of  the  "  act  makin 
lands  liable  to  be  sold  for  the  payment  of  debts."  Six.  Di 
722-  The  third  and  founh  sections  of  the  act  of  1799  con 
pose  the  third  and  fourth  sections  of  the  act  respecting  ex< 
cutions.     Xix.  Dip.  248. 

The  construction  of  these  provisions  cannot  be  affected  b 
their  change  of  collocation.  They  are  in  pari  materia^  an 
form  parts  of  one  entire  system.  Their  construction  mus 
be  the  same  as  if  they  remained,  as  originally  enacted,  pari 
of  the  same  statute.  The  acts  of  1S46  are  cotemporaneoui 
lx)th  being  approved  u[X)n  the  same  day.  If  the  fact  ha 
been  otherwise,  no  interence  could  properly  be  drawn  froi 
the  circumstance  that  one  statute  was  prior  in  lime  to  th 
other.  Both  were  mere  re-enactments  of  long  subsistin 
laws,  whose  construction  was  well  settled  and  whose  opers 
tion  was  regarded  as  beneficial. 

Reverting,  then,  to  the  plain  provisions  of  the  statutei 
they  declare  that  the  juilgmeut  shall  bind  the  lands  from  th 
time  of  the  actual  entry  of  the  judgment  on  the  records  c 
the  court.  JVtr.  Dig.  722,  §  2.  It  constitutes  a  valid  er 
cumbrance  as  against  all  subsequent  alienations,  mortgage; 
and  judgments. 

And  if  the  land  be  sold  and  conveyed  by  virtue  of  an  ex< 
CO  tion  upon  the  judgment,  the  deed  will  vest  in  the  pui 
chaaer  the  same  estate  in  the  premises  as  the  defendant  i 
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execution  was  entitled  to  at  the  entry  of  the  judgment.    Nix, 
Dig.  723,  §  8. 

But  if  the  plaintiff  in  the  first  judgment  neglect  to  sue 
out  execution,  he  loses  the  priority  to  which  he  is  otherwise 
entitled  over  subsequent  judgments  upon  which  executions 
are  sued  out.  The  provisions  of  the  statute,  so  far  as  they 
are  material  to  the  present  inquiry,  are  as  follows  :  "  Whereas 
other  judgments,  by  virtue  of  which  the  sale  under  execution 
is  made,  might  affect  the  real  estate  so  sold,  if  no  provision 
l>e  made  to  remedy  the  same ;  and  whereas  persons  who  have 
not  taken,  or  will  not  take  out  executions  upon  their  judg- 
ments, ought  not  to  hinder  or  prevent  such  as  do  take  out 
executions  from  having  the  proper  effect  and  fruits  thereof, 
therefore  be  it  enacted,  that  the  purchjiser  shall  hold  the 
real  estate  by  him  purchased  as  aforesaid  free  and  clear  of 
all  other  judgments  whatsoever  on  or  by  virtue  of  w^hich  no 
execution  has  been  taken  out  and  executed  on  the  real  estate 
so  purchased."     Nix,  Dig.  724,  §  9, 

The  statute,  in  terms,  relates  merely  to  the  title  which  a 
purchaser  by  virtue  of  a  sheriff's  sale  under  an  execution  at 
law  shall  acquire.  It  declares  that  the  purchaser  under  a 
«a/e  by  virtue  of  an  execution  issued  upon  a  junior  judgment 
^hall  hold  the  land  clear  of  all  judgments  upon  which  no 
execution  has  been  taken  out  and  executed  on  said  land.  In 
^ff«-ct  that  gives  to  the  junior  judgment,  by  virtue  of  w^hich 
^h<^  land  is  sold,  priority  over  the  senior  judgment  upon 
^'hich  no  execution  hath  been  sued  out  and  executed  upon 
^h^  land.  But  the  design  of  the  statute  is  to  give  to  the 
plaintiff  in  the  junior  judgment  upon  which  execution  is  first 
sued  out  "the  proper  efiect  and  fruits  thereof."  The  opera- 
tion of  the  statute  cannot,  therefore,  be  limited  to  the  case 
^1  a  sale  under  the  junior  judgment,  where  no  execution 
hath  been  sued  out  upon  the  senior  judgment  and  levied 
^pou  the  land.  For  if  that  were  so,  it  would  enalde  the 
plaintiff  in  the  prior  judgment  to  sue  out  and  levy  his  exe- 
cution upon  such  judgment  after  the  levy  under  the  execu- 
tion upon  the  junior  judgment,  and  thus  defeat  the  express 
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object  of  the  statute  by  preventing  the  plaintiff  in  the  junior 
execution  **  from  obtaining  the  effect  and  fruit  thereof."  To^ 
give  effect,  therefore,  to  the  statute,  it  is  neces&iry  to  hold- 
that  the  plaintiff  in  the  junior  judgment,  by  suing  out  ani 
levying  the  fii'st  execution  upon  the  land,  acquires  a  priority 
of  lien,  which  cannot  be  affected  by  any  execution  subse- 
quently ii??ued,  nor  by  any  mo'.le  in  which  the  land  may  be 
sold.  The  issue  of  the  execution  u[»on  the  junior  judgment, 
and  its  deliverv.  dulv  re^:*orde«l.  to  the  sheriff,  deatrovs  the 
priority  which  was  enjoyed  by  the  older  judgment,  and  trans- 
fers it  to  the  junior  judgment.  It  reverses  the  priority  of 
the  encumbrances,  no  matter  in  what  mode  the  land  may  be 
sold.  This,  I  think,  must  have  Wen  the  result  if  there  were 
no  further  provision  upon  the  sul»ject.  But  the  statute  fur- 
ther declares,  that  where  sundry  executions  issue  against  the 
goods  and  lands  of  the  same  [X'rson,  then  the  like  priority 
and  preference  shall  be  given  as  is  given  in  writs  of  execu- 
tion against  goods  only,  viz,  they  shall  bind  the  proi)erty 
from  the  time  that  the  writ,  duly  recorded,  shall  be  delivered 
to  the  sheriff     Mx,  Dig,  248,  §  3,  4  ;  722,  §  3. 

It  is  well  settled,  in  the  construction  of  these  provisions, 
that  executions  against  real  estate  have  priority  according  to 
the  time  of  their  delivery,  duly  recorded,  to  the  sheriff,  irre- 
spective of  the  dates  of  the  judgments.  Elmer  v.  Bursen, 
Fenn.  187  ;  Johnston  v.  Darrah,  6  Halst.  282 ;  Voorhees  v. 
Chrtffees,  4  Zab,  507. 

The  same  order  of  priority  must  obt<iin  where  the  sale  of 
the  land  is  made  by  virtue  of  a  decree  in  equity.  The  pro- 
ceeds of  the  sale  must  be  distributed  according  to  the  order 
of  the  leffol  priority  of  the  encumbrances. 

The  encumbrance  of  Coulters  judgment  upon  the  mort- 
gaged premises,  by  reason  of  his  failure  to  sue  out  execution, 
must  be  postponed  to  the  encumbrance  of  the  junior  judg- 
ments upon  which  executions  have  been  sued  out  and  exe- 
cuted. As  an  inevitable  consequence,  it  must  be  postponed, 
also,  to  the  encumbrance  of  the  complainant's  mortgage, 
which  is  prior  to  the  junior  judgments,  and  whose  priority 
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cannot  be  aflfected  by  any  laches  of  the  plaintiff  in  the  prior 
jadgment.     The  plaintiff  in  the  prior  judgment  can  prevent 
that  consequence  only  by  satisfying  the  subsequent  judgments. 
If  the  land  be  sold  by  virtue  of  an  execution  issued  upon 
the  junior  judgment,  the  purchaser  would  take  title  clear  of 
the  prior  judgments,  but  subject  to  the  mortgage.    In  effect, 
the  prior  judgment  would  be  postponed  not  only  to  the  sub- 
sequent judgments,  but  also  to  the  mortgage.     This  is  the 
inseparable  consequence  of  the  laches  of  the  plaintiff  in  not 
suing  out  execution  upon  his  judgment.     The  same  result 
^w-ill  follow  from  a  sale  under  a  decree  of  this  court.     It 
never  could  have  been  contemplated  that  the  order  of  the 
encumbrances  should  be  changed  or  affected  by  the  tribunal 
out  of  which  the  execution  issued.    This  would  put  it  in  the 
power  of  the  mortgagee  or  of  the  prior  judgment  creditor, 
l>y   purchasing  the  mortgage,  to  defeat  the  purpose  of  the 
statute,  and  the  rights  of  the  junior  judgment  creditor  ac- 
quired under  it. 

The  order  of  priority  of  the  respective  encumbrances  will 
V>e  decreed  accordingly. 
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THE  COURT  OF  CHANCER 

OF  THE  STATE  OF  NEW  JERSEY, 

OCTOBER  TERM,  1862. 


John  L.  Smallwood  and  others  vs.  Robert  Lewin  and  othe 

A  married  woman  purchased  a  farm,  which  was  encumbered  by  a  m< 
gage,  which,  although  registered,  contained  an  important  proviso 
signed  to  secure  prompt  payment  of  the  interest,  which  proviso  was 
disclosed  by   the  registry  of  the  mortgage.     The  purchaser  took 
premises  subject  to  the  mortgage,  and  assumed  the  payment  of  it  a 
part  of  the  consideration  of  her  purchase.     On  a  bill  filed  to  forecl 
the  mortgage,   in  which  the  purchaser  set  up  that  she  was  a  bona 
purchaser  without  notice  of  the  proviso,  because  it  was  not  disclosed 
the  registry,  it  was  held — 

That  it  was  totally  immaterial  whether  the  mortgage  was  registered  or  i 
the  purchaser  had  actual  notice  of  the  existence  of  the  mortgage. 

That  the  covenant  by  a  married  woman  does  not  impose  any  obligat 
upon  her  personally  is  immaterial ;  the  complainant  is  not  seeking 
enforce  the  obligation  as  against  her  personally,  but  to  have  the  1; 
applied  to  the  satisfaction  of  the  debt  for  which  it  was  given. 

The  general  doctrine  is,  that  whatever  puts  a  party  upon  an  inquiry  amoi 
in  judgment  of  law  to  notice,  provided  the  inquiry  becomes  a  duty,  a 
the  case  of  purchasers  and  creditors,  and  would  lead  to  the  knowledj^ 
the  requisite  fact  by  the  exercise  of  ordinary  diligence  and  understa 
*  ing.  iSo  notice  of  a  deed  is  notice  of  its  contents,  and  notice  to  an  a^ 
is  notice  to  his  principal. 

The  answer  of  defendants  denying  notice  will  avail  nothing  against 
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cle^  T  and  well  settled  principle,  charging  them  with  notice  of  the  con- 
tent ta  of  of  the  mortgage. 
The  olDJect  of  the  laws  requiring  conveyances  to  he  recorded,  is  to  prevent 
ina  x~^08ition  on  subsequent  purchasers  and  mortgagees  in  good  faith 
^^t^^^oiU  notice  of  the  prior  conveyance,  but  not  to  protect  them  when  they 
hsi.-v-«8och  notice.  It  is  no  part  of  their  office  to  furnish  information  of 
^h^  contents  of  deeds  and  mortgages  of  which  the  subsequent  purchaser 
ba.9  actual  notice.  A  defective  registry  cannot  qualify  the  effect  of  actual 
Notice. 


I 


^Zdce  and  WUliamaon,  for  complainants. 

^K'easbeyf  for  defendants. 

The  Chancellor.     The  bill  is  filed  to  foreclose  a  mort- 

8^S^,  given  by  Robert  Lewin  to  Silas  B.  Condict,  bearing 

^te  on  the  first  day  of  May,  1857,  to  secure  the  payment  . 

^  a  bond,  of  even  date,  conditioned   for  the  payment  of 

*15,0(X),  on  the  first  of  May,  1864,  with  interest  at  seven 

V^^  cent,  per  annum,  payable  semi-annually  on  the  first  days 

^f  June  and  December,  until  the  payment  of  the  principal. 

^'^^  bond  also  contains  an  agreement,  that  should  any  default 

^  tnade  in  the  payment  of  the  interest,  or  of  any  part 

thereof,  on  any  day  whereon  the  same  is  made  payable,  and 

should  the  same  remain  unpaid  and  in  arrear  for  the  space 

^f  thirty  days,  then  the  principal,  with  all  arrears  of  interest 

"^^I'eon,  shall,  at  the  option  of  the  obligee  or  his  representa- 

^^^ea,  become  due  and  payable  immediately  thereafter.     An 

abstract  of  the  mprtgage  was  recorded  on  the  twentieth  of 

^ay,  1857,  stating  truly  the  amount  of  the  mortgage  and 

^^^  time  of  payment  of  principal  and  interest,  but  omitting 

^^  special  agreement  by  which  it  was  stipulated,  that  upon 

Mure  to  pay  any  instalment  of  interest  for  thirty  days  the 

V^i^cipal  should  become  due  and  payable.     Subsequent  to 

this  registry,  on  the  first  of  August,  1857,  the  premises  were 

<^veyed  by  the  mortgagor  to  Sarah  F.  Johnson,  subject  to 

"le  complainant's  mortgage,  which  mortgage,  with  interest, 

^^  grantee  assumed  to  pay  and  discharge  as  a  part  of  the 

^J^ideration  of  the   conveyance.     Johnson    and  his  wife, 

Vol.  n.  f 
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the  grantees  in  the  deed,  by  their  answer,  deny  that  they, 
or  either  of  them,  had  any  notice  whatever,  actual  or  con- 
structive, of  the  special  agreement  contained  in  said  mortgage; 
and  they  insist  that,  as  the  statute  requires  that  the  abstract 
recorded  shall  contain  the  time  when  the  mortgage  is  paya- 
ble, the  defendants  were  entitled  to  rely  upon  the  abstract 
for  full  information  as  to  the  time  of  payment  and  all  condi- 
tions annexed  thereto ;  and  that,  as  to  the  special  agreement, 
Sarah  F.  Johnson  is  a  bona  fide  purchaser  without  notice, 
and  cannot  be  affected  thereby.  They  admit  the  covenant 
by  the  grantee  to  pay  the  mortgage  debt  with  interest, 
but  deny  that  the  covenant  imposed  any  obligation  upon  the 
grantee,  she  being  2i  ferae  covert 

The  defence  is  not  that  the  registry  is  unauthorized  or 
illegal,  but  that  it  is  defective  in  not  stating  fully  the  condi- 
tion of  the  mortgage.  It  is  not  claimed  that  the  mortgage 
has  lost  its  priority  by  virtue  of  the  defect  in  the  registry, 
but  that  it  can  operate  only  as  constructive  notice  of  what 
is  contained  in  it ;  that  it  stands  upon  the  same  footing  with 
a  defective  statement  by  the  registry  of  the  amount  of  the 
debt  or  of  the  premises  mortgaged,  which  will  defeat  j^ro  tanto 
the  claim  of  the  mortgagee  to  priority. 

It  is  unnecessary,  for  the  purposes  of  this  cause,  to  decide 
whether  this  registry  is  or  is  not  defective,  and  whether  the 
defendant  is,  by  virtue  of  the  registry  act,  charged  with 
constructive  notice  of  the  terms  of  the  mortgage.  It  is 
totally  immaterial  whether  the  mortgage  was  registered  or 
not.  The  grantee,  at  the  time  of  the  conveyance,  had  actual 
notice  of  its  existence.  The  mortgage  debt  constitutes  part 
of  the  consideration  of  the  conveyance,  and  by  the  express 
terms  of  the  deed,  the  grantee  engages  to  pay  it.  Thathei 
covenant  to  pay  the  debt  imposes  no  obligation  upon  hei 
jpersonaUy  is  immaterial.  The  complainants  are  not  seeking  tc 
enforce  the  obligation  as  against  her  personallj'',  but  to  have 
the  land  a[)i)lied  to  the  satisfaction  of  the  debt  for  which  ii 
was  mortgaged.  The  only  question  is,  had  the  grantee 
actual  notice  of  the  mortgage  ? 
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The  general  doctrine  is,  that  whatever  puts  a  party  upon 
an  inquiry  amounts  in  judgment  of  law  to  notice,  provided 
the  inquiry  becomes  a  duty,  as  in  the  case  of  purchasers  and 
creditors,  and  would  lead  to  the  knowledge  of  the  requisite 
fact  by  the  exercise  of  ordinary  diligence  and  understand- 
ing. So  notice  of  a  deed  is  notice  of  its  contents,  and  notice 
to  an  agent  is  notice  to  his  principal.     4  Kent's  Coin.  179. 

The  answer  of  the  defendants  denying  notice  will  avail 
nothing  against  this  clear  and  well  settled  principle,  charg- 
ing them  with  notice  of  the  contents  of  the  mortgage. 

But  it  is  urged^  that  although  the  defendants  had  actual 
notice  of  the  existence  of  the  complainant's  mortgage,  yet 
that  they  were  misled  by  the  contents  of  the  registry,  upon 
which  they  had  a  right  to  rely. 

The  evidence  of  Johnson  shows  clearly  that  neither  he 
nor  his  wife  wavS  in  point  of  fact  misled  by  the  registry.  It 
1^  not  pret<^nded  that  the  registry  was  consulted  before  the 
purchase  was  made.  He  says  that  the  first  time  he  saw  the 
registry  was  when  he  took  the  deed  to  his  wife  to  the  office 
to  be  recorded.  In  making  the  purchase,  she  must  have  re- 
h^J  upon  information  derived  from  the  vendor.  If  the  pur- 
chjiser  took  title  relying  upon  erroneous  information  derived 
from  the  vendor,  or  without  inquiry  as  to  the  terms  of  the 
mortgage,  she  must  bear  the  consequences  of  her  own  indis- 
cretion. The  registry,  it  is  clear,  did  not  contribute  in  any 
^i^  to  mislead  her. 

^or  do  I  think  the  case  would  have  been  at  all  altered,  if 
^^  point  of  fcict  the  registry  had  been  consulted  by  the  pur- 
chaser before  the  deed  was  delivered.  The  object  of  the 
*^ws  requiring  conveyances  to  be  recorded  is  to  prevent  im- 
position on  subsequent  purchasers  and  mortgagees  in  good 
Wth  uiOiout  notice  of  the  prior  conveyance,  but  not  to  pro- 
^^ct  them  when  they  have  such  notice.  It  is  no  part  of  their 
office  to  furnish  information  of  the  contents  of  deeds  and 
mortgages  of  which  the  subsequent  purchaser  has  actual 
notice.  The  complainants  rely  in  support  of  their  claim  to 
priority,  not  upon  the  constructive  notice  furnished  by  the 
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registry,  but  upon  actual  notice  to  the  purchaser  of  the  ex- 
istence of  their  mortgage.  If  there  was  no  registry,  the 
complainants'  title  to  priority,  and  right  to  enforce  their  en- 
cumbrance against  the  property  of  the  defendants  would  be 
clear.  A  defective  registry  cannot  qualify  the  effect  of  actual 
notice. 

There  is  nothing  in  the  case  made  by  the  defendants  thai 
can  affect  the  complainants'  priority,  or  in  anywise  impai] 
their  legal  rights. 

The  want  of  actual  knowledge,  on  the  part  of  the  defend- 
ants, of  the  terms  of  the  special  agreement,  had  it  existec 
when  the  forfeiture  was  incurred  by  a  failure  to  pay  the  in- 
stalment of  interest,  might  have  afforded  sufficient  grounds 
in  equity  for  relieving  the  defendants  from  the  penaltj 
thereby  incurred.  But  it  is  shown  that  several  instalments 
of  interest  have  fallen  due  since  Mrs.  Johnson  acquired  title 
and  that  the  defendants,  with  full  knowledge  of  the  special 
agreement  in  the  complainants'  mortgage,  have  neglectec 
and  refused  for  more  than  thirty  days  to  make  payment  o: 
the  interest  so  due.     They  have  no  claim  to  equitable  relief 

The  complainants  are  entitled  to  a  decree. 


k 


The  Newark  Lime  and  Cement  Manufacturing  Com 
PANY  vs.  The  Mayor  and  Common  Council  of  the  cit^ 
OF  Newark. 

When  an  act  of  the  legislature  authorized  commissioners,  thereby  ap- 
pointed, to  select  a  site  for  a  bridge  over  the  Passaic  river,  "within  certaii 
limits  in  the  city  of  Newark,  and  to  erect,  or  cause  to  be  erected,  a  bridg< 
over  the  said  river,  and  to  lay  out  a  road  four  rods  wide  from  the  court- 
house in  Newark  to  the  place  where  the  bridge  was  to  be  built,  and  the 
commissioners,  having  located  the  bridge,  and  provided  for  its  erection 
proceeded  to  lay  out  the  road,  and  by  the  survey  and  return  of  which 
recorded  as  required  by  the  act,  it  appeared  that  the  highway  was  laid 
out  to  "  the  west  end  of  the  bridge  " — 

Jfeld,  that  inasmuch  as  the  survey  carries  the  highway  to  the  river,  wher- 
ever the  river  is  found,  there  the  highway  extends.    If  the  shore  is  ex 
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teQ<]e<l  into  the  water  by  alluvial  deposits,  oi'is  filled  in  by  the  proprietor 
of    tlie  soil,  the  public  easement  is,  by  operation  of  law,  extended  from 
ita  former  terminus  over  the  new  made  land  to  the  water. 
The  o>3vxier  of  the  soil,  even  when  his  title  is  unquestioned,  cannot,  by  fill- 
ing in^  and  thus  extending  his  land  towards  the  water,  obstruct  the  pub- 
lic right  of  way  to  the  river. 
The  HigHway  being  required  to  bo  sixty -six  feet  wide,  and  the  bridge  being 
only  required  to  be  thirty-two  feet  wide,  if  in  progress  of  time  it  had 
been  found  the  interest  of  the  bridge  proprietors  to  widen  the  bridge  to 
***^^y-8ix  feet,  it  is  not  perceived  why  they  may  not  lawfully  have  done 
»o,   a.iid  required  the  full  width  of  the  highway  for  that  purpose.     The 
public  could  not  justly  have  contracted  the  highway  to  the  prejudice  of 
the  proprietors,  nor,  on  the  other  hand,  can  the  proprietors,  by  leaving 
*  P^^rt  of  the  highway  unappropriated,  impair  the  rights  of  the  public, 
much  less  can  they  despoil  the  public  of  their  rights  by  claiming  title 
hostile  to  those  under  whom  they  claim. 
The  proprietors  of  the  bridge  may  be  deemed  to  have  the  right  to  the  en- 
joy in  ent,  for  the  purposes  of  the  trust  committed  to  them,  of  the  whole 
t^J'minas  of  the  highway  upon  the  river.     This  seems  necessarily  in- 
volved in  the  right  of  constructing  a  bridge  for  the  accommodation  of 
the  highway  across  the  river  to  any  width  they  may  deem  proper  over 
thirty- two  feet;  but  this  possession  was  not  independent  of  or  hostile  to 
the  public  right,  and  no  right  adverse  to  the  public  could  be  acquired 
ttuder  it. 
If,  Under  such  circumstances,  the  bridge  proprietors,  or  those  claiming 
onder  them,  set  up  title  adverse  to  the  public  easement,  and  especially 
if  they  invoke  the  aid  of  a  court  of  equity  to  protect  them  in  the  enjoy- 
^^nt  of  such  pretended  right,  it  becomes  them  to  show  conclusively  the 
wistence  of  the  right,  and  how  they  acquired  it. 


I 


*^'  J^,  Bradley,  for  complainants. 

^-  JiunyoUf  for  defendants. 

Th:^  Chancellor.     By  a  resolution  of  the  common  coun- 
cil of  tie  city  of  Newark,  approved  on  the  fourth  of  October, 
^^^»     the  street  commissioner  was  directed  to  notify  the 
owneir  of  any  building,  fence,. or  other  encroachment  or  ob- 
atniclion,  on  Bridge  street  below  Ogden  street,  to  remove 
the  same ;  and  in  case  the  owner  neglected  or  refused  to  re- 
move the  same  within  thirty  days  from  the  time  of  receiving 
ftucu  notice,  the  street  commissioner  was  directed  to  cause 
tke  same  to  be  removed,  as  provided  by  an  ordinance  of  the 

F* 
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t?itv  r-l-i'.ir.z  :<:  5:r->E::5  ar.i  Lijlw-ijs.  In  oceiiience  to  tLia 
orirr,  ".h-?  ."=:r-r-r:  ■>:c::r.:5.^::::^r  s-i-rv-^l  a  n:::>^  upjn  the  com- 
{■I:i:r..ir.:i  :•:  reniTT-r  a  rvrtiLin  Vi:li:i.j.  :Tri:»?.  and  enoroach- 
m-^L:.  in  rroL:  •::  :i:-eir  rr:  j-rtv.  -ir.  :Le  south  side  of  Bridge 
.str^:.  \V::L  :!:-  n ;::.-•  :j-r  ..-jr.::'. -.iLari*^  reta«^i  to  comply, 
and  th-r':u:':r.  :h-:-  ^:r-> ".  ;::::^l.:^.:^::^.':•r  :':.rva:eno«i  to  take 
down  alI  r-rn: :vv  :h->  VuiliiLj.  :ir.  i  ^:[--z  Bridge  sireot  over 
a  ?:r:p  or  laLii  ;i:.i  wL ir:  -.Ia:::..'!  t.y  :he  o^mplainanta  as 
th'i-iL*  r-roi-^r:;/.  T:-  r^-tr.ii::  :!.:-?  :\-:::oc  ly  the  street  com- 
ni:r-::n':r  :Lv  1:11  in  :L:-  o:\u^v  w:\>  tiVd,  and  an  injimotion 
wa:*  i-s-i-d  j.Mr-:;in:  :o  ::.-:  t  i-iyor  o:  tuv  lill. 

TLv  ':;iS'?  niiidv  Iv  tn-?  l-ill  i<  hrivdy  iLi? : 

By  an  ao:  of  ;he  ie::::<l;i:'.;re.  ja.-.--'d  on  the  twenty-fourth 
of  XovrmL-rr.  17->A  entit'.od  "  an  a:-:  for  I'uilding  bridges 
over  ih'?  river?  Pa.s.-iaio  and  Haok-n.-aok.  and  for  other  pur- 
po.--e=  therein  nien:ionid,'  ojnicii?<ioner?  were  appointed 
with  powers,  arnom^  other  thing?,  to  ^eiect  a  site  for  a  bridge 
over  the  Pa^saio  river,  within  certain  limits  designated  in  the 
aet.  arid  to  ere-;t,  or  oau:?e  to  be  oreote«l.  a  bri«.lge  over  the 
.said  river.  They  were  also  emj-owered  to  h\y  out  a  road 
four  rods  wide  from  the  court-house,  in  the  then  town  of 
Newark,  toth*^  place  where  the  br:«lge  was  to  be  built  over 
the  P.issaio  river,  thenoe  to  the  plaee  where  the  bridge  was 
to  Vje  l^uilt  over  the  Ilack-.-nsaek  riv^r.  and  thence  to  Powles- 
hook.  The  act  required  a  return  of  the  road,  thus  laid  out 
by  the  commissioners,  to  be  made  and  recorded.  The  com- 
missioners, having  lov'ated  the  bridge  over  the  Passiiic  at  the 
plar»;  in  tlie  city  of  Newark  now  known  as  the  foot  of  Bridge 
street,  and  having  also  located  the  bridge  over  the  Hacken- 
sa<:k,  in  pursuance  of  powers  conferred  on  them  by  the  act, 
on  the  ninetK'Uth  day  of  February,  1793,  by  an  indenture 
of  that  rlate,  It.'ased  the  bridges,  so  to  be  erected  and  built, 
to  r-^rtain  individuals,  and  contracted  with  said  lessees  for 
the  building  and  keeping  in  repair  of  said  bridges  for  the 
t'-nn  of  ninety-seven  years.  The  lessees,  prior  to  the  year 
17'J4,  proceeded  to  erect  the  bridge  over  the  Pjissaic  river,  at 
the  place  designated,  thirty-two  feet  in  width,  and  also  the 
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■^^idge  over  the  Hackensack,  and 'the  said  lessees  and  their 
^U.cces8or8  have  ever  since  kept  and  maintained  the  said 
t>i^idges.  After  the  erection  of  the  bridge  over  the  Passaic 
^iver,  the  commissioners  proceeded  to  lay  out  the  road  au- 
'^laorized  by  the  act,  and  filed  a  survey,  and  return  thereof, 
^n  the  fifteenth  of  January,  1794,  which  was  duly  recorded. 
-By  a  supplemental  act,  passed  on  the  tenth  of  November, 
1  T9o,  the  commissioners  were  authorized,  in  consequence  of 
^^  mistake  in  the  return  of  the  said  road,  to  correct  and  alter 
t^he  same,  so  as  to  take  in  and  comprehend  the  road  originally 
^*i tended  by  them  to  belaid  out,  and  to  have  the  returns 
^l^us  altered  recorded.  In  pursuance  of  the  power  thuscon- 
^'^rred,  the  commissioners  rectified  the  mistake,  and  laid  out 
^new  the  said  road,  by  a  return  bearing  date  on  the  first  of 
July,  1796.  The  road,  as  laid  by  the  commissioners,  ex- 
^onded,  northwardly  along  Broad  street,  in  the  city  of  New- 
^J'k,  to  the  place  where  Bridge  street  now  is,  and  thence 
^*i«twardly  to  the  fii'st  pier  of  the  bridge  over  the  Passaic 
^v-er,  forming  the  street  now  called  Bridge  street.  At  the 
"^^  me  the  road  was  surveyed  and  located,  the  first  pier  of  the 
*-»i'ic3ge  was  about  eighty  feet  westerly  of  the  present  westerly 
^^utment  of  the  bridge;  the  west  side  of  the  river  at  that 
I>oint  having  been  docked  out  and  filled  in,  and  the  com- 
plainants, in  consequence  thereof,  having  filled  in  the  space 
^^iginally  covered  by  the  west  end  of  the  bridge  from  the 
^^iginal  west  pier  to  the  present  west  abutment,  and  have, 
^^Uce  such  filling  in,  kept  the  said  space  in  repair  as  acause- 
^^y  of  approach  to  the  said  bridge  and  as  part  thereof. 

The  bill  further  alleges  that,  soon  after  the  first  building  of 
^*^e  bridge  over  the  river  Passaic,  the  proprietors  thereof  pro- 
cured title  to  a  strip  of  land  along  the  south  side  of  the  bridge 
'^t  its  western  terminus,  and  extending  eiustwardly  to  low  water 
^ark  in  the  Piissaic  river ;  that  about  the  year  1800,  they 
erected  a  house  there  for  the  accommodation  of  their  keeper, 
and  that,  by  a  deed,  dated  on  the  tenth  of  August,  1842,  the 
proprietors  of  the  bridges  conveyed  the  said  strip  of  land, 
^itli  the  building  thereon,  to  the  complainants,  and  the  com- 
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plainants  have  since  had  the  eeizin  and  possegsion  thereof. 
At  the  time  of  the  purchase  by  the  complainants,  the  west 
abutment  of  the  bridge  was  twenty-five  feet  easterly  of  the 
east  end  of  the  building,  and  the  proprietors  of  the  bridge, 
two  or  three  years  before  the  filing  of  the  complainants'  bill, 
removed  the  abutment  twenty  feet  further  east,  to  its  present 
location.  Complainants  have  filled  in  and  docked  out  the 
strip  conveyed  to  them,  and  have  built  a  wall  to  prevent  the 
causeway,  which  is  ten  feet  higher  than  the  lot,  from  caving 
in  and  falling  upon  the  lot.  The  lot  is  now  eighty  feet  in 
length,  fourteen  feet  wide  at  tfie  west  end,  and  ten  feet  at 
the  etist  end,  and  that  the  wharf  is  an  important  part  of 
complainants'  wharf. 

It  is  not  denied  that  Bridge  street,  like  all  the  other  streets 
in  Newark,  is  under  the  control  of  the  city  council,  and  that, 
in  directing  obstructions  and  encroachments  upon  the  street 
to  be  removed,  they  were  acting  within  the  legitimate  scope 
of  their  powers.  The  only  question  is,  whether  the  land 
where  the  building  is  erected,  and  to  which  the  complainants 
claim  title,  is  or  is  not  a  part  of  Bridge  street.  The  city 
claims  that  the  street  extends  to  the  bridge,  as  now  con- 
structed, its  full  width  of  four  rods,  or  sixty-six  feet.  Within 
those  limits  the  complainants'  building  and  the  land  to  which 
they  claim  title  is  situate.  The  complainants  contend  that 
the  street  extends  only  to  the  point  where  the  westerly  abut- 
ment of  the  bridge  formerly  stood,  and  that  the  space  be- 
tween that  point  and  the  present  westerly  abutment  of  the 
bridge  is  a  causeway  of  approach  having  a  lawful  width  of 
only  thirty- two  feet,  the  original  width  of  the  bridge  itself. 
It  appears,  by  the  defendants'  answer,  that  the  highway,  as 
laid  out  and  returned  by  the  commissioners,  did  not  stop  at 
the  pier  of  the  bridge,  but  was  extended  across  the  river. 
The  description  in  the  survey,  after  arriving  at  a  point  in 
Broad  street,  is  as  follows :  "  thence  north,  seventy-nine  de- 
grees and  fifty  minutes  east,  twelve  chains  and  eighty-six 
links,  to  the  first  pier  of  the  said  bridge  building  over  Passaic 
river ;  thence"  across  and  over  the  said  river  north,  eighty- 
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foiajT  degrees  and  fifteen  minutes  east,  seven  chains."     The 

desoription  in  the  amended  return  is  as  follows:  "thence 

north,  eighty  degrees  east,  twelve  chains  and  seventy-seven 

links,  to  the  west  end  of  the  bridge;  thence  south,  eighty- 

foxjLxr  degrees  east,  eight  chains  and  fifty-three  links,  to  the 

eo^-t  end  of  said  bridge."     The  description  in  both  returns  is 

siibstantially  the  same,  varying  slightly  in  course  and  dis- 

'ta.moe.    The  monument  called  for  at  the  end  of  the  first  course 

is  i:kot  the  abutment  of  the  bridge  nor  the  causeway  leading 

to  tbe  bridge,  but  in  the  one  return  it  is  the  pier,  or  face  of 

tlio   abutment  upon  the  river,  which  supports  the  bridge ;  in 

tlio    amended  return  the  call  is  for  the  bridge  itself,  and 

thence  the  highway  extends  across  the  river  to  the  east  end 

of   the  bridge. 

Xt  is  objected  that  a  highway  cannot  be  laid  across  a  navi- 
gable river.     It  may  be  admitted  that  there  is  no  subsisting 
^ghway  for  horses  or  carriages  in  the  channel  of  the  ri-ver. 
But  it  is  enough,  for  all  the  purposes  of  this  cause,  that  the 
survey  carries  the  highway  to  the  river,  and  wherever  the 
river  is  found  there  the  highway  extends.     If  the  shore  is 
extended  into  the  water  by  alluvial  deposits,  or  is  filled  in 
V  the  proprietor  of  the  soil,  the   public  easement  is,  by 
operation  of  law,  extended  from  its  former  terminus  over 
tlie  new  made  land  to  the  water.     The  owner  of  the  soil,  in 
^hom  the  unquestioned  title  is,  cannot,  by  filling  in,  and 
ttus  extending  his  land  toward  the  water,  obstruct  the  public 
right  of  way  to  the  river.    The  People  v.  Lambier,  5  Denio  9. 
The  principle  was  recognized  and  adopted  by  the  Court  of 
A^ppeals  of  this  state  in  the  case  of  The  Morris  Caiial  v. 
The  Inhabitants  of  Jersey  City,  1  Beasley  547. 

This  would  be  the  result  if  the  unquestioned  title  to  the 
Bou  Was  in  the  complainants.     But  it  is  quite  clear,  from 

I  the  evidence,  that  the  complainants  have  no  title  whatever 
^  the  freehold.  They  claim  title  under  a  deed  from  the 
bridge  proprietors,  dated  on  the  tenth  of  August,  1842,  but 
iwt  acknowledged  until  the  nineteenth  of  November,  1844, 
about  fourteen  years  before  the  filing  of  their  bill.    The  bill 
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alU*t::.'.s,  that  soon  aft»*r  the  first  building  of  the  bridge,  the 
bridge  proprietors,  und^T  whom  the  complainants  chiim,  ac- 
quired title  to  the  land  in  question  ;  but  how,  when,  or  from 
whom  the  title  was  a^.-^juired,  or  what  the  title  was,  they  dc 
not  state.  The  alh^gation  of  the  bill  is,  that  soon  after  the 
first  building  of  the  bridge  over  the  Passaic  river,  the  pra 
prietors  thereof  procured  the  title  to  a  small  strip  of  land 
along  the  south  side  of  the  bridge  at  its  westerly  terminus 
alx)ut  fourtt^eu  fe»*t  in  width,  and  ext'^n«ling  in  length  fron 
the  westerly  terminus  of  the  said  1 'ridge,  along  the  soutl 
side  thereof  easterly,  to  low  water  mark  in  the  Passai< 
river.  u{>on  which  strip  of  land  the  said  proprietors  after 
ward,  in  or  al»out  the  year  1Slh.>,  erected  a  house  for  the  ac 
commoilatiun  of  their  gate-keeper,  which  house  is  still  stand 
ing.  It  is  clearly  shown,  by  the  evidence,  that  the  hou8< 
was  erected,  as  the  bill  alleges,  by  the  bridge  proprietor 
for  their  gate-keeper;  that  it  stands  now  in  its  original  loca 
lion;  that  its  west  end  stood  on  the  same  bulkhead  with  th 
west  pier  of  the  bridge,  an<l  that  the  house  extended  east 
ward  over  the  waters  of  the  river,  and  that  the  tide  flowec 
under  it.  Not  only  does  the  bill  fail  to  state  the  origin  o 
the  complainants*  title,  but  there  is  no  evidence  whatevei 
other  than  mere  occupancy,  in  sup|>ort  of  the  claim  of  title 
The  evidence  is  all  adverse  to  the  claim.  It  is  shown  tha 
the  tide  flowed  under  the  house  yeai*s  after  it  was  erected 
that  vessels  drawing  four  to  six  feet  of  water  lay  at  th 
bulkhead  immediately  above  and  below  the  bridge.  Ho^ 
did  the  bridge  proprietors  acquire  title  to  the  soil  of  a  navi 
gable  river  below  high  water  mark?  It  was  clearly  in  th 
public  when  the  house  w\as  erecte<l.  How  was  the  publi 
right  divested?  The  riparian  proprietor  might  have  ac 
quired  title  by  filling  in  and  reclaiming  land  from  the  rivei 
But  no  title  to  the  shore  is  shown  or  pretended  to  have  bee 
in  the  bridge  proprietors.  On  the  contrary,  the  complainanti 
own  evidence  shows  that,  when  the  highway  now  calle< 
Bridge  street  was  laid  out,  James  Davis  owned  the  Ian- 
over  which  it  was  laid  from  Broad  street  to  the  river  an- 


OCTOBEE  TERM,  1862. 


Newark  Lime  and  Cement  Co.  v.  Mayor  and  Council  of  Newark. 

1.  ^ach  side  of  the  present  bridge.  They  deduce  no  title 
•oxxi  Davis  or  his  heirs.  The  officers  and  stockholders  of 
x^  bridge  company  have  been  examined.  They  state  that 
:i.^y  supposed  they  had  title,  but  not  one  of  them  intimates 
3.».t^  they  ever  acquired  a  title  by  grant,  purchase,  or  con- 
ey a,nce  to  a  foot  of  the  shore,  or  that  they  ever  paid  one 
ollfiur  consideration  for  it.  The  whole  evidence  renders  it 
lea.r  that  they  never  had  such  title. 

Xti  is  equally  clear  that  the  proprietors  acquired  no  title 
to    tileir  land,  either  from  the  lease  made  to  them,  by  the 
corrxmissioners,  on  the  nineteenth  of  February,  1793,  or  from 
their  act  of  incorporation,  of  the  seventh  of  March,  1797. 
T^e  effect  of  the  contract  was  simply  a  grant,  by  the  state 
to  t.be  proprietors,  of  the  right  of  constructing  the  bridges, 
ancl  the  franchise  of  taking  tolls  thereon   for  the  term  of 
ninety-seven  years,  and  a  covenant,  on  the  part  of  the  pro- 
prietors, to  construct  and  keep  in  repair  the  bridges  during 
the  term,  and  at  the  expiration   thereof  to  surrender   the 
property  into  the  hands  of  the  state.     Bridge  Proprietors  v. 
The  StcUe,  1  Zab.  384. 

All  that  the  bridge  proprietors  can  rightfully  claim  under 
tte  contract,  as  against  the  public,  would  be  the  right  to  the 
unobstructed  use  of  so  much  of  the  public  highway  as  may 
^  necessary  for  the  full  and  unlimited  enjoyment  of  their 
franchise.     They  were  required,  by  the  terms  of  their  con- 
tract with  the  commissioners,  to  build  the  bridge  not  less 
than  thirty-two  feet  in  width;  and  it  may  be  that,  in  con- 
tracting the  span  of  their  bridge,  and  lengthening  the  cause- 
^*y  to  it,  they  are  not  bound  to  build  their  causeway  more 
than  the  required  width  of  the  bridge,  to  wit,  thirty-two 
feet,  and  that  they  were  justified  in  encroaching  upon  the 
highway  by  the  erection   of   their   toll-house   without  the 
limits  of  the  thirty-two  feet.     But  they  clearly  acquire  no 
nght  by  which  they  can  defeat  the  public  easement. 
The  proprietors  were  invested  with  an  important  public 
I        truat,  the  continuance  of  a  public  highway  across  the  river 
[        **y  means  of  a  bridge,   which  they  agreed  to  erect  and 
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maintain,  and  upon  which  they  were  vested  with  the  fran- 
chise of  taking  tolls.  The  highway  to  the  bridge  was  sixty- 
six  feet  wide.  It  was  so  required  to  be  under 'the  act  by 
virtue  of  which  the  bridge  was  erected,  and  under  which  the 
proprietors  acquired  their  rights.  They  were  required  to 
build  the  bridge  only  thirty-two  feet.  If  in  the  progress  of 
time,  it  had  roe»n  found  the  interest  of  the  proprietors  to 
widen  the  bfidge  to  sixty-six  feet,  the  full  width  of  the 
highway,  it  is  not  perceived  why  they  might  not  lawfully 
have  done  so,  and  required  the  full  width  of  the  highway  for 
that  purpose.  The  public  could  not  justly  have  contracted 
the  highway  to  the  prejudice  of  the  proprietors ;  nor,  on  the 
other  hand,  can  the  proprietors,  by  leaving  a  part  of  the  high- 
way unappropriated,  impair  the  rights  of  the  public,  much 
less  can  they  despoil  the  public  of  their  rights  by  claiming 
title  hostile  to  those  under  whom  they  claim.  The  proprietors 
may  be  deemed,  by  virtue  of  their  lease,  to  hav0  gone  into 
possession,  and  to  have  the  right  to  the  enjoyment,  for  the 
purpose  of  the  trust  committed  to  them,  of  the  whole  ter- 
minus of  the  highway  upon  the  river.  They  had  a  right 
to  occupy  and  use  the  whole  of  it  for  the  purposes  of  their 
incorporation.  This  possession  seems  necessarily  involved 
in  their  right  of  constructing  a  bridge,  for  the  accommoda- 
tion of  the  highway  across  the  river,  to  any  width  they  may 
deem  proper  over  thirty-two  feet.  But  this  possession  was 
not  independent  of  or  hostile  to  the  public  right,  and  no  right 
adverse  to  the  public  could  be  acquired  under  it.  If  under 
such  circumstances  the  bridge  proprietors,  or  those  claim- 
ing under  them,  set  up  title  adverse  to  the  public  easement, 
and  especially  if  they  call  upon  the  aid  of  a  court  of  equity  to 
protect  them  in  the  enjoyment  of  such  pretended  right,  it 
becomes  them  to  show  conclusively  the  existence  of  the  right, 
and  how  they  acquired  it. 

The  fact,  that  the  bridge  proprietors  have  contracted  the 
water  span  of  their  bridge  by  supplying  what  was  originally 
the  west  end  of  the  bridge  within  the  limits  of  the  city  of 
Newark  with  a  solid  embankment  of  earth,  may  give  rise  to 
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questions  between  the  city  and  the  proprietors  touching  the 
obligation  to  repair,  or  the  control  of  the  city  over  the 
causeway  thus  formed;  but  these  Questions, should  they  arise, 
are  proper  for  the  consideration  of  a  court  of  law,  and  are  in 
no  way  involved  in  the  present  controversy. 

I  am  clear  that  the  complainants  are  not  entitled  to  relief, 
and  that  their  bill  must  be  dismissed. 


Malloby's  Administrator  vs.  Balfour  Craige  and  the 
Administrator  of  Balfour  Craige,  deceased. 

B.  C^  being  indebted  to  the  complainant,  died  without  personal  estate,  but 
wiled  of  a  lot  of  land  in  the  city  of  Newark,  which,  by  his  will,  he  de- 
^M  to  his  infant  son.  After  his  death,  the  lot  was  taken  by  the  city 
of  Newark  for  a  street,  and  its  value  was  paid  into  the  hands  of  the  city 
treasurer,  according  to  a  provision  of  the  city  charter. 

^  »  bill  filed  by  the  complainant  to  obtain  satisfaction  of  his  debt  out  of 
tbe  money  in  the  hands  of  the  treasurer,  it  was  held,  that  the  proceeds  of 
tbe  land  in  the  hands  of  the  treasurer  are  assetw  for  the  payment  of  the 
<iebt8  of  the  deceased,  and  must  be  applied  accordingly.  The  treasurer 
'»s  decreed  to  pay  the  funds  into  the  hands  of  the  administrator  of  B. 
^M  deceased. 

Altbougb  it  seems  doubtful  whether  it  would  not  be  the  better  practice  to 
•end  the  parties  to  the  Orphans  Court  for  a  final  settlement,  yet  the  gen- 
®f*l  practice  appears  to  be  otherwise.  Ordinarily,  when  the  parties  are 
•^fore  the  court,  the  final  account  is  settled  in  Chancery. 


T.  Runyorif  for  complainant. 

The  Chancellor.  The  debt  due  to  the  complainant's  in- 
state from  the  estate  of  Balfour  Craige,  deceased,  is  satis- 
fectorily  established  by  the  evidence.  Craige  died  leaving 
^0  personal  estate  for  the  payment  of  his  debts,  but  seized  of 
*  lot  in  the  city  of  Newark.  After  his  death,  the  lot  was 
^ea  by  the  city  of  Newark  for  a  public  street,  and  the  ap- 
praised value  of  the  land,  under  a  provision  of  the  city 
charter,  paid  into  the  hands  of  the  treasurer  of  the  city, 
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where  it  still  remains.  The  land  was  devised  by  Craige  t 
his  infant  son,  in  whom  the  title  was  vested  at  the  time  th 
land  was  taken  and  appropriated  to  public  use  by  the  citj 
The  devisee  took  the  title  charged  with  the  debts  of  the  tef 
tator.  The  proceeds  of  the  sale,  in  the  hands  of  the  treasure] 
are  assets  for  the  payment  of  his  debts,  and  must  be  applie 
accordingly.  The  treasurer  will  be  decreed  to  pay  the  fund 
into  the  hands  of  the  administrator  of  Ralfour  Craige,  d( 
ceased. 

The  bill  prays  that  the  assets  may  be  applied,  under  ih 
direction  of  this  court,  to  the  payment  of  the  debts  of  th 
complainant  and  such  other  of  the  creditors  of  said  Balfou 
Craige,  deceased,  as  may  apply  to  the  court  for  the  purpos 
of  having  their  debts  against  the  estate  allowed.  My  doul 
has  been  whether  it  would  not  be  the  better  practice  to  sen 
the  parties  to  the  Orphans  Court  for  a  final  settlement.  Bii 
though  this  may  be,  and  sometimes  is  done,  the  genen 
practice  appears  to  bo  otherwise.  Ordinarily,  where  th 
parties  are  before  the  court,  the  final  account  is  settled  i 
Chancery.  Thomson  v.  Brown,  4  Johns.  C  H,  630,  643 
1  Story's  Eq.  Jur,,  §  543  a,  §  546  and  note  2;  Ram,  o 
Assets,  chap,  24,  §  2. 

In  this  case  the  fund  is  very  small,  and  it  does  not  appea 
that  there  are  any  other  creditors  except  the  complainani 
The  testator  has  been  dead  many  years,  and  no  attemp 
seems  to  have  been  hitherto  made  to  have  this  fund  applie 
to  the  satisfaction  of  the  debts.  The  ends  of  justice  w  '. 
probably  be  better  and  more  speedily  attained  by  having  th 
final  account  taken  in  this  court. 

There  must  be  a  reference  to  a  master  to  state  the  at 
count  of  the  debts  and  credits  of  the  estate,  giving  such  rea 
sonable  notice  as  he  may  deem  proper  for  the  creditors  t 
come  in  and  pj-ove  their  debts. 


i 
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JoHK-    S.  Howell  and  others  vs.  Sarah  M.  Howell  and 

others. 

It  is    &   'wrell  established  doctrine  of  equity,  that  where,  upon  the  purchase 
of  re&l  estate,  the  title  is  taken  in  the  name  of  one  person,  and  the  pur- 
chase  money  is  advanced  by  another,  the  parties  being  strangers  to  each 
othei-,    there  is  a  resulting  trust  in  favor  of  the  party  from  whom  the  con- 
sideration proceeds. 
\^hen  tHe  purchase  is  made,  and  the  money  advanced  by  a  father,  and  the 
title  t.Aken  in  the  name  of  a  son,  the  purchase  would  be  deemed  an  ad- 
vancement ;  but  when  the  purchase  is  made,  and  the  money  advanced 
"Y  tlie  son,  and  the  title  taken  in  the  name  of  the  father,  the«relation  of 
the  patrties  will  not  defeat  the  resulting  trust. 
In  this  oase  the  farm  was  purchased  by  two  sons,  for  their  own  use :  they 
paid  ^\\  the  purchase  money  that  they  could  raise,  and  in  order  to  enable 
them   ^Q  pny  i)^Q  balance,  their  father  mortgaged  his  own  farm,  and  to 
*^^i*e  himself  for  such  advance,  took  the  title  for  the  farm  in  his  own 
na.me.     During  the  lifetime  of  the  father,  the  sons  treated  the  mortgage 
aebt    as  their  own,  paid  the  interest  on  it,  and  also  used  and  enjoyed 
the  farm  purchased  as  their  own,  the  father  disclaiming  all  interest  in  or 
<^oatrol  over  it.     The  father  afterwards  died  intestate  as  to  the  farm  so 
purcliaged,  but  by  a  will,  made  before  the  purchase,  he  devised  his  owu 
witi  to  the  two  sons,  charged  with  the  payment  of  all  his  debts.    On  a 
^^*I»    filed  by  the  two  sons  against  the  other  heirs  of  their  father,  praying 
that  the  farm  be  declared  to  be  held  by  the  heirs  of  the  father  in  trust 
^''  tHe  two  sons,  it  was  held  that  the  other  heirs  of  the  father  would  be 
^^*3^red  trustees  for  the  complainants,  and  they  were  decreed  to  convey 

their  respective  interests  to  them. 
AltVi 
•oj'-QOtigh  ordinarily  the  trust  must  arise  at  the  time  of  the  making  of  the 

**^fed,  and  if  part  only  of  the  consideration  be  paid  at  the  time  by  the 

party  claiming  the  benefit  of  the  trust,  the  trust  results  in  his  favor 

^^»y    to  that  amount,  although  he  subsequently  pays  the  whole  pur- 

^haR©  money;  yet  in  this  case  the  whole  purchase  money  must  be  re- 

8*rded  as  paid  by  the  complainants,  and  the  transaction  between  the 

*^^B  and  the  father  must  be  regarded  as  a  loan  by  the  father  to  the  son:* 

^  enable  them  to  make  the  purchase. 


i 


The  facta  of  this  case  are  fully  stated  by  the  Chancellor 
in  \ns  opinion. 

The  cause  was  argued  ex  parte  by 

T,  N.  McCarter,  for  complainants. 
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The  Chancellor.  Th*e  complainants,  by  their  bill,  &* 
relief  against  the  operation  of  a  deed  of  bargain  and  st 
bearing  date  on  the  twentieth  of  March,  1858,  made  to  th 
father,  Lewis  Howell,  by  Dennis  Cochran,  for  a  farm  in  i 
township  of  Newton.  The  bill  charges  that  the  farm  ^w 
purchased  by  the  complainants  for  their  own  use,  and  tl 
fo  much  of  the  consideration  as  has  been  paid  was  paid 
them;  that  being  unable  to  raise  the  balance  of  the  purcha 
money  by  mortgage  uix)n  the  premises,  in  consequence  of 
pre-existing  encumbrance,  their  father  consented  to  aid  the 
by  raising  money  by  mortgj\ge  upon  his  own  farm.  T 
money  was  so  niised,  and  by  way  of  security  therefor,  t 
deed  for  the  premises  purchased  of  Cochran  was  made  < 
rectly  from  him  to  the  lather  of  the  complainants,  but 
reality  for  the  use  of  the  complainants  themselves.  Sir 
the  conveyance  the  father  has  died  le«aving  a  will,  execut 
some  years  prior  to  the  date  of  the  conveyance,  devising 
the  complainants  the  farm  so  mortgaged  by  him  charg 
with  the  payment  of  his  debts.  As  to  the  fi\rm  conveyed 
Cochran,  he  died  intestate.  The  bill  prays  that  the  fa: 
may  l)e  declared  to  be  held  by  the  heirs  of  Lewis  Howell 
trust  for  the  complainants,  and  that  they  be  decreed  to  cc 
vey  their  respective  shares  therein  to  the  complainants, 
that  the  sums  paid  and  advanced  by  the  complainants  shot 
be  declared  to  be  a  lien  upon  the  said  farm,  and  that  t 
same  should  be  sold  for  the  payment  thereof. 

The  case  made  by  the  bill  is  very  fully  established 
the  evidence.  The  complainants  purchased  the  farm,  p 
the  purchase  money,  excepting  the  portion  raised  by  1 
father  upon  mortgage,  and  have  since  o(*.cupied  the  fai 
making  permanent  improvements,  and  taking  the  rents  a 
profits  for  their  own  use.  It  is  shown  that  the  father  alwj 
trcdted  and  spoke  of  it  as  his  sons',  and  disclaimed  all  inter 
in  it  as  his  own  property. 

It  is  a  well  established  doctrine  of  equity,  that  whe 
upon  the  purchase  of  real  estate,  the  title  is 'taken  in  1 
name  of  one  person,  and  the  purchase  money  is  advanced 
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another,  the  parties  being  strangers  to  each  other,  there  is  a 
resulting  trust  in  favor  of  the  party  from  whom  the  con- 
sideration proceeds.  Hill  on  Trustees  91;  Adams'  Equity 
33;  Stori/'s  Eq.  Jur.,  §  1201. 

The  application  of  the  principle  to  this  case  is  not  affected 
by  the  relation  subsisting  between  the  parties.  Where  the 
purchase  is  made,  and  the  money  advanced  by  the  father, 
and  the  title  taken  in  the  name  of  the  son,  the  purchase 
would  be  deemed  an  advancement.  The  presumption  in  favor 
of  tie  advancement  arises  not  only  from  the  relation  between 
the  parties,  but  from  the  moral  obligation  of  tljp  father  to 
provide  for  the  son.  But  where  the  purchase  is  made,  and 
the  money  advanced  by  the  son,  and  the  title  taken  in  the 
name  of  the  father,  the  relation  of  the  parties  will  not  defeat 
the  resulting  trust.  Adams  Eq.  35;  Story  s  Eq,  Jur.,  § 
1203. 

The  trust  must  arise  at  the  t*me  of  the  making  of  the 
'^eed;  and  if  part  only  of  the  consideration  be  paid  at  the 
time  by  the  party  claiming  the  benefit  of  the  trust  the  trust 
i^esulta  in  their  favor  only  to  that  amount,  though  they  sub- 
^uently  pay  the  whole  of  the  purchase  money.  But  in 
this  case  the  whole  purchase  money  must  be  regarded  as  paid 
by  the  complainants.  The  transaction  between  the  sons  and 
the  father  must  be  regarded  as  a  loan  or  an  advancement 
by  the  father  to  the  sons,  to  enable  them  to  make  the  pur- 
chase. The  sons  were  to  provide  for  the  debt  incurred  by  the 
father,  and  they  did  provide  for  it  by  paying  the  interest  as 
It  accrued,  the  principal  being  not  yet  due.  At  the  time  of  the 
transaction,  the  father  had  made  his  will,  by  which  he  had 
devised  the  farm  upon  which  he  gave  the  mortgage  to  the 
the  complainants,  upon  condition  of  their  paying  all  the 
<lebt8  of  his  estate.  That  will  continued  in  force  at  his  death. 
The  very  money,  therefore,  which  the  father  furnished  was 
at  the  time  of  the  transaction,  and  still  is  an  encumbrance 
^pon  the  lands  devised  to  the  complainants.  But  the  will 
was  executed  before  the  lands  now  in  question  were  pur- 
chased, and  it  contains  no  residuary  or  other  clause  which 
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irAl  vest  the  tide  in  the  s^Jti*.  Had  that  been  done,  the  * 
*iini  of  the  traiLsa.rtion  woalJ  have  been  effected,  and  1 
mtrntion  of  the  parties  «.\iLi:Tie«i  iato  effect.  Bat  as  the  li 
now  scAQils,  the  3<Dn*  advjii«_>?d  the  porcfaaee  moner,  and  t 
j\Tx'i*  de&:»ci'i.  a?  the  estate  of  the  lather,  equally  to  all  li 
ehil'iren  and  their  rrpresencatives. 

Alchoajzh  it  U  nei>?s?aiy  to  create  the  trust  that  the  fuiw 
*hoiild  be  paid  by  the  >x»trAi  'p.ie  tru^tt  at  the  time  of  the  pu 
•:h.'L*e,  yet  they  may  t-e  sapplieii  by  a  third  person,  or  eve 
ny  the  nominal  porohaser,  on  credit.  Pa^jw  v.  jRwe,  8  1 
Hamp.  ISJ':  RanndU  v.  J'li^i'mn.  1  SotC'jrd  (JTU^.)  358. 

So  the  trust  will  resale,  thouirh  a  part  of  the  money  1 
paid  in  eash.  and  a  note  sdven  tor  the  residoe.  Lounsber, 
V.  Purdy,  16  Barb.  S.  C  S?*). 

The  heirs- at- law  of  Lewi*  Howell,  the  father,  who  are  ma< 
deien*iants,  will  be  decLirel  to  be  trustees,  as  to  their  r 
apective  shares,  for  the  complainants,  and  will  be  decreed 
convey  their  respective  shares  to  them.     As  the  land  moi 
gaged  by  the  father  is  devised  to  the  complainants  subject 
all  the  debts  of  the  estate  of  the  testator,  it  would  seem  th 
the  interests  of  all  the  heirs  are  sufficiently  protected  again 
any  prejudice  from  the  debt  incurred  by  the  testator  in  a 
of  the  complainants.     But  to   gaurd  against   any  possib 
contingency,  it  will  be  proper  so  to  fn\me  the  decree  as 
require  the  conveyance  to  be  made  to  the  complainants  sii 
ject  to  the  payment  of  the  mortgage  debt,  or  after  that  del 
shall  have  been  satisfied  by  the  complainants,  and  the  esta 
discharged  therefrom. 


k 


William  McDermott  vs,  Mary  I.  French  and  others. 

The  husband  is  a  Decesiary  party  to  a  bill  filed  by  the  grantee  of  the  hu 
band  against  the  wife  for  the  partition  of  lands  alleged  to  have  be 
held  by  the  husband  and  wife  as  tenants  in  common.  The  wife  can  on 
defend  the  suit  jointly  with  her  husband,  except  under  special  circui 

StADCet. 
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A.  vife,  though  living  separate  from  her  husband,  even  thongh  she  has 
been  separated  by  deed,  cannot  be  sued  alone :  her  husband  must  be 
)oined,  if  only  for  conformity. 
If  an  estate  in  fee  be  given  to  a  man  and  his  wife,  or  a  joint  purchase  be 
made  by  them  during  coverture,  they  are  neither  properly  joint  tenants 
nor  tenants  in  common,  for  they  are  in  law  but  one  person,  and  cannot 
take  by  moieties.     They  are  both  seized  of  the  entirety,  and  neither  can 
wll  without  the  consent  of  the  other,  and  the  survivor  takes  the  whole. 
A  conveyance  by  either  alone  is  inoperative. 
The  estate  thus  vested  in  the  husband  and  wife  by  a  conveyance  to  them 
daring  coverture  is  not  affected  by  the  act  of  1812  respecting  joint  ten- 
•ntaand  tenants  in  common  (Nix.  Dig.  136,  J  34).     That  act  extends  to 
joint  tenancies  only,  and  not  ^o  tenancies  by  entireties. 
Bat  when  an  e.<«tate  is  conveyed  to  a  man  and  woman  before  marriage,  who 
afterwards  intermarry,  as  they  took  by  moieties  they  will  continue  to 
hold  by  moieties  after  marriage. 
«>  it  seems  that  a  husband  and  wife  may,  by  express  words,  be  made  ten- 

'Dtg  in  common  by  gift  to  them  during  coverture, 
"^fitt  a  bill  for  partition  alleges  that  the  husband  and  wife  were  seized  as 
'^Oants  in  common  by  virtue  of  a  conveyance  to  them  made  during  co- 
verture, that  fact  is  not  necessarily  inconsistent  with  the  creation  of  a 
^*iancy  in  common,  and  on  demurrer  to  such  a  bill  it  will  be  assumed 
''^at  apt  words  were  used  in  the  conveyance  for  that  purpose.     If  in 
"^th  the  conveyance  was  made  to  the  husband  and  wife  during  co- 
*'^ftnre,  and  apt  words  for  the  creation  of  a  tenancy  in  common  were  not 
^*®^,  the  fact  should  be  shown  by  way  of  plea. 


"2^  N,  McCarteVy  for  the  demurrer. 

-O.  A,  HayeSf  contra. 

T^HE  Chancellor.  A  demurrer  is  filed  to  a  bill  for  par- 
^i^ion,  brought  by  a  grantee  of  the  husband  against  the  wife. 

The  first  ground  of  demurrer  is  fatal.  The  husband  is  a 
i^ecessary  party.  The  wife  cannot  be  sued  alone.  She  can 
defend  the  suit,  except  under  special  circumstances,  only 
jointly  with  her  husband.  MitfordJs  Eq.  PI  105;  Story's 
h  PL,  §  71. 

The  rule  observed  in  recent  cases  is,  that  a  wife  though 
living  separate,  even  though  she  has  been  separated  by  deed, 
cannot  be  sued  alone;  her  husband  must  be  joined,  if  only 
for  conformity.     Calvert  on  Parties  269. 

The  second   ground  of  demurrer   is,  that   the  estate  in 
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question  is  not  susceptible  of  partition.  The  bill  alleg 
that  the  husband  and  wile  were  seized  in  fee  of  the  premi» 
as  tenants  in  common,  by  virtue  of  a  certain  indenture,  ma 
and  executed  by  Samuel  D.  Burchard  and  Agnes  his  wi 
bearing  date  on  the  first  day  of  September,  1858;  and  tb 
on  or  about  the  first  day  of  September,  1860,  the  liusbar 
so  being  seized  as  tenant  in  common  with  the  wife,  by  i 
denture,  under  his  hand  and  seal,  conveyed  to  the  complai 
ant  all  the  right,  title,  and  interest  of  the  husband  in  t 
premise?^. 

If  an  estate  in  fee  be  given  t(5  a  man  and  his  wife,  or 
joint  purchase  be  made  by  thom  during  coverture,  they  a 
neither  properly  joint  tenants  nor  tenants  in  common,  i 
they  are  but  one  person  in  law,  and  cannot  take  by  moietii 
They  are  both  seized  of  the  entirety,  and  neither  can  s* 
without  the  consent  of  the  other,  and  the  survivor  takes  t 
whole.  Cb.  Litt  187,  a,  6;  2  Cruises  Dig.,  tit  18,  ch,  1 
46;  5  Cruise,  tit  36,  ch.  7,  §  27;  2  Bla.  Com,  182;  2  Ken 
Com,  132;  Greoi  ex  dem.  Crciv  v.  King,  2  Black,  H.  121 
Den  V.  Hardenbcrgh,  5  Halst,  42. 

Where  a  husband  and  wife  are  thus  seized  of  the  entire! 
a  conveyance  by  either  is  inoperative.  Back  v.  Andre, 
Vern.  120;  Doe  v.  Fanatt,  5  Term  Rep,  654;  Jackson 
Stevens,  16  Johns,  H.  115;  Rogers  v.  Benson,  5  Johns.  C.  . 
437;  Dias  v.  Glover,  1  Hoffman  s  Ch,  R,  76. 

And  the  estate  thus  vested  in  the  husband  and  wife, 
a  conveyance  to  them  during  coverture,  is  not  aflFected  by  t 
act  of  1812  respecting  joint  tenants  and  tenants  in  commc 
Nix,  Dig,  136,  §  34.  .  That  act  extends  to  joint  tenanc 
only,  and  not  to  tenancies  by  entireties.  Den  v.  Hardi 
bergh,  5  Halst  47;  Shaw  v.  Herscy,  5  Mass.  521;  Jacks 
V.  Stevens,  16  Johns,  R,  110. 

But  where  an  estate  is  conveyed  to  a  man  and  worn 
before  marriage,  who  afterwards  intermarry,  as  they  to 
by  moieties,  they  will  continue  to  hold  by  moieties  aft 
marriage.    1  Jjist  187,  c;  Moody  v.  Moody,  Ambler  649. 

So  it  seems  that  a  husband  and  wile  may,  by  expn 
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words,  be  made  tenants  in  common  by  gift  to  them  during 
coverture.  4  Kenfs  Com,  363;  1  Preston  on  Estates  132;  2 
BlcL.  Com,  182,  Sharswood*s  note. 

The  bill  alleges  that  the  husband  and  wife  were  seized  as 
tenants  in  common  by  virtue  of  a  conveyance  made  to  them. 
Even,  therefore,  if  it  appears  by  the  bill  that  the  conveyance 
-was  made  during  coverture,  that  fact  is  not  absolutely  incon- 
sistent with  the  creation  of  a  tenancy  in  common.    As  there 
is  a  direct  averment  that  the  conveyance  created  a  tenancy 
in  common,  it  must  be  assumed  that  apt  w^ords  were  used 
in  the  deed  for  that  purpose.     This  objection  cannot  prevail 
Tipon  demurrer.     If  in  truth  the  conveyance  was  made  to 
the  husband  and  wife  during  coverture,  and  apt  words  for 
the  creation  of  a  tenancy  in  common  were  not  used,  the  fact 
should  be  shown  by  way  of  plea. 
Upon  the  first  ground,  the  demurrer  is  allowed. 


W.  Wood  and  Richard  D.  Wood  vs,  John  A.  Warner, 
Bernard  Vetterlien,  and  Charles  F.  Tay. 

^^plainantfl  and  defendant-s,  being  joint  owners  of  an  island  in  the  Carib- 
^^n  sea,  said  to  contain  large  deposits  of  guano,  entered  into  an  agreement 
that  complainants  should  conduct  the  business  of  collecting  and  selling 
^^gnano  for  the  mutual  benefit  of  all  concerned,  and  that  the  profits 
*Da  losses  of  the  business  should  be  divided  among  all  the  parties  accord- 
^8  to  their  respective  interests,  and  that  complainants  should  have  a 
hen  on  the  island  and  all  the  personal  property  used  in  their  business  for 
'oy  advances  made  by  them.  The  business  generally  proving  unprofitable, 
the  complainants  filed  their  bill  against  the  defendants  (who  are  citizens 
**f  this  Btate,  and  appeared  regularly  to  the  suit,)  praying  an  account 
*^<i  a  decree  against  the  defendants  for  their  proportion  of  the  louses,  and 
w  a  Bale  of  the  island,  its  contents,  and  the  personal  property  connected 
tlierewith— 

«««,  that  it  is  no  objection  to  the  court's  taking  an  account,  and  making 
a  decree  in  the  cause,  that  the  property  is  out  of  the  jurisdiction  of  the 
^^ft,  80  that  the  decree  cannot  be  enforced  in  rem. 

Tne  strict  primary  decree  of  a  court  of  equity  is  in  personam,  and  not  in 
''**i  and  the  authority  of  this  court  to  deal  with'contracts  in  relation  to 
nna  not  iirithm  the  jurisdiction  of  the  court  is  fully  established. 
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The  contract  between  the  parties  and  the  circumstances  of  the  case  held  to 
be  such  as  to  entitle  the  complainants  to  close  their  operations,  and  seek 
an  account  and  settlement  in  this  court. 


WiUiamson,  for  complainants. 

Zabriskie,  for  defendants. 

The  Chancellor.  The  bill  of  complaint  charges  that, 
in  the  year  1857,  Ross  W.  Wood,  one  of  the  complainants, 
and  Alexander  H.  Grant,  copartners  in  trade  in  the  city  of 
New  York,  under  the  name  and  style  of  Wood  &  Grant,  be- 
came interested  in  the  island  of  Sombrero,  an  uninhabited 
island  in  the  Caribbean  sea,  said  to  contain  large  and  valuable 
deposits  of  guano;  that  John  E.  Gowan  &  Co.,  of  Boston, 
claiming  to  have  taken  possession,  and  to.  be  the  owners  of 
said  island,  and  to  have  taken  the  necessary  steps  with  the 
state  department  of  the  government  of  the  United  States  to 
insure  the  protection  of  said  island. to  the  said  John  E.  Gowan 
&  Co.,  and  Andrew  C.  Elliott,  and  one  George  R.  Field,  also 
claiming  to  have  some  right  or  title  in  said  island,  it  was 
agreed  between  the  said  Wood  &  Grant  and  the  said  John 
E.  Gowan  &  Co.,  Field,  and  Elliott,  that  Gowan  &  Co.  should 
sell  to  Wood  &  Grant  one  half  interest  of  the  whole  of  said 
island,  upon  the  following  conditions,  viz,  that  Wood  &  Grant 
should  execute  their  notes  for  $30,000,  which  notes  should 
become  the  property  of  Gowan  &  Co.,  Field,  and  Elliott,  in 
the  following  proportions,  ?'iz.  Gowan  &  Co.  five-eighths, 
Elliott  two-eighths,  and  Field  one-eighth ;  that  Wood  4"  Grant 
should  raise  a  working  capital  of  $20,000,  to  be  used  in  the 
business  of  collecting  and  shipping  guano  from  said  island ; 
that  upon  the  execution  of  said  notes  for  $30,000,  and 
agreeing  to  raise  the  said  working  capiUil  of  $20,000,  Wood 
&  Grant  should  own  and  be  possessed  of  one  half  of  the  island 
and  its  contcntf?,  and  all  benefits  to  be  derived  therefrom ; 
and  that  Wood  &  Grant  should  have  the  sole  control  of  the 
working  and  management  of  the  whole  island,  for  the  benefit 
of  all  the  parties  interested,  and  that  the  net  profits  of  work- 
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inf?   the  island,  or  the  losses  arising  from  the  sale  of  either  the 

islcLTid  or  its  contents,  should  be  divided  as  follows,  viz,  one 

h3,lf  to  Wood  &  Grant,  one  quarter  to  John  E.  Gowan  & 

Company,  and  the  remaining  quarter  to  Field  and  Elliott.     It 

'w^a^s  further  agreed  between  the  parties,  that  Wood  ^  Grant 

^hotdd  have  the  sole  right  to  seU,  lease,  convert  into  a  joint 

^tocJc  company,  or  work  the  said  island  for  the  mutual  benefit 

^f    "the  parties  interested.     Wood  &  Grant,  having  paid  the 

consideration  agreed  upon,  on  the  fifth  of  August,  1857,  re- 

^^i  ved  a  deed-  for  one  half  of  the  island.     They  also  advanced 

tlxo   working  capital  of  $20,000,  and  carried  on  the  business 

^f    digging  and  shipping  guano,  for  the  benefit  of  the  concern, 

y^J^til  the  twelfth  of  October,  1859,  when  their  interest  passed 

^11  to  the  hands  of  the  complainants,  by  whom  the  business 

^^^^*^  tinned  to  be  carried  on  with  the  consent  of  the  proprietors. 

-"y  subsequent  transfers,  the  complainants  became  the  owners 

^*    three-fourths  of  the  property  invested  in  the  enterprise, 

^Tici  Warner,  and  the  other  defendants  holding  under  him,  of 

^•l^e   other  fourth.     The  bill  charges  that,  from  the  first  of 

^^bruary,  1860,  till  the  twentieth  of  July,  1861,  the  concern 

*^st  $55,394,  and  that  at  the  latter  date  Warner  was  indebted 

^^  tte  complainants  over  $20,000 ;  that  the  complainants  are 

^^  possession  of  the  island,  and  of  a  large  amount  of  personal 

pt'operty  connected  with  the  business,  upon  which,  by  an 

^reement  with  Warner,  they  have  a  lien  for  all  moneys  ad- 

^^taced  by  them  in  carrying  on  the  business.     The  prayer  of 

^e  bill  is,  that  an  account  may  be  taken;  that  the  com- 

\A21inant8  may  be  paid  the  sum  that  may  be  found  due  to 

them;  that  the  defendants  may  contribute  for  the  advances 

'^e  and  losses  sustained ;  that  in  default  of  payment,  the 

rigtit  and  interest  of  the  defendants  in  the  island,  its  contents, 

Mid  the  property  connected  therewith,  may  be  sold  to  pay 

^  complainants  the  amount  decreed  to  be  due  them,  and 

that  they  may  have  such  other  relief  as  may  be  agreeable  to 

equity. 

There  is  no  question   as  to  the  interest  of  the  parties, 
'^V^vely,  in  the  matter  in  controversy,  and  but  little  as 


i-L-jii  y  ;  rr_ri     TL'r    .  i-rrf-i:: *  rj^^vi  :j  li-r  ii*trr  relat     - 

Tlr   ::r::--.i.iC:T   :-:-t  :-:;rT  :lf  ?:ir:::   :imn  a  settles 
iiri:  ::  s  ••:-.  "-^•.-  i-i  i  i-j.rr^  ::r  :lf  T:-.jmfi.: ::  t h-? halancr'^ 
c--:.     Ti;^  iiz-.z.  lii.'^  .--Tt  ill  ..:-;.tl?  ::  :!:?  stA:^.  an-1  iheL-3 
4j:«r-.ir-.ii;^  Lij  '>T-r::  ii  7  rf-.:-:.     Itzlsj  ':•?  :hi:  the  couir^ 
c^zz'.'  riiioriTr  ."•  :-in    [^.:7r^  .  >  v^  :t  zijkkinz  sale  of  th-^ 
d-ri-L :--:::-  :.:Lt:  ::  :l-r  iflii:  ::  S.zilrfr:.  i*  prjve«i  for  ir: 
:L-r  1. 11.     I   ill::  .i:.irrf:^-I  :lf  >:z::lA:i.iiii5*  i>3unsel  a—* 
ir:=ii::Lj  ujo::  :Li:.     P-:  :L.i:  :*  i.:  ::;n::L:'Q  sirtkinst  taking 
an  i...x iz.:  ati  ziikinj  i  if^jTr^  :-  :i:r  oa*i5e.     The  stric^^ 
f  rici^rT  -i-vrerr  :-:  a  •>:  .ir:  ::  -r:-::v  i?  I's  r^-^.-'Fia/t.  aud  no^ 
\H  re/r..     In  /Vnn  v.  Z:-i  i;-.':.r".:-^f.  I   IV^ry.  A"n.  444.  th^ 
coun    i-rirtrnri  :hr  -^v-r-.^d:  i-^ri.rniAii^r  ::  aniolee  of  agree- -^ 
TLrLi  J-i-twtTrE.  thrr  I  r:f Tirtir*  i!  Fciin^y'.vitriia  and  MarylanC^ 
r'/jitir.^'  :o  the  Uund^rirs  ::  :he  :wo  irovinoes.     In  deliver-^ 
in^  hLr  o;.»:n:ja  :n  :h:i:  ^?:V'?r.  Lori  H,»riw:cke  said:  "A3  tc? 
the  oour:>  lo:  enforoir.j  the  exe^jutior.  01  iheir  judgment, 
if  th'.'V  «>-juM  not  ;\:  ail.  I  ajree  i;  w:.'jM  be  in  vain  to  make 
a  decree,  and  that  the  court  ainnot  eiiioroe  their  own  decree 
in  rem   in  the  present  ease :  hut  that  is  not  an  objection 
against  making  a  decree  in  the  c:\use  :  for  the  strict  primary 
decpre  in  this  court,  as  a  court  oi  equity,  is  in  perwnam. 
Long  l>etore  this  court  could  issue  to  put  into  possession  in  a 
euit  of  lands  in  England,  which  w«\s  tirst  tiegun  and  settled 
in  th^:  time  of  James  I,  but  ever  since  done  by  injunction  or 
writ  of  assistance  to  the  sheriff;  but  the  court  cannot,  to  this 
day,  as  to   lands  in   Ireland  or  the  plantations.     In  Lord 
King's  time,  in  the  case  of  Richardbson  v.  iJami/toii,  attorney 
general  of  Pennsylvania,  which  was  a  suit  of  land  and  a 
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house  in  the  town  of  Philadelphia,  the  court  made  a  decree, 
though  it  could  not  be  enforced  in  rem.  In  the  case  of  Lord 
Anglesey,  of  land  lying  in  Ireland,  I  decreed  for  distinguish- 
ing and  settling  the  parts  of  the  estate,  though  impossible  to 
enforce  that  decree  in  rem  ;  but  the  party  being  in  England, 
I  could  enforce  it  by  process  of  contempt  in  personam  and 
sequestration,  which  is  the  proper  jurisdiction  of  the-court." 

"The  proposition,"  says  Mr.  Justice  Story,  "may  be  laid 
down  in  the  most  general  form,  that  to  entitle  a  court  of 
equity  to  maintain  a  bill  for  the  specific  performance  of  a 
contract  respecting  land,  it  is  not  necessary  that  the  land 
should  be  situate  within  the  jurisdiction  of  the  state  or 
county  where  the  suit  is  brought.  It  is  sufficient  that  the 
parties  to  be  affected  and  bound  by  the  decree  are  resident 
within  the  state  or  county  where  the  suit  is  brought ;  for  in 
i^ll  suits  in  equity  the  primary  decree  is  in  personam,  and 
not  in  rem."     1  Story's  Eq.  Jur,,  §  744. 

These  case-s  establish  the  authority  of  the  court  to  deal 
with  contracts  in  relation  to  land  not  within  the  jurisdiction 
of  the  court. 

Whether  the  court  can  at  all  interfere,  either  with  the  sale 
of  the  land  or  the  disposition  of  the  proceeds  of  such  sale,  it 
is  unnecessary  now  to  consider.  The  power  of  the  court  to 
decree  the  settlement  of  the  accounts  between  the  parties, 
iind  the  payment  of  the  balance,  if  any  found  due,  and  to 
enforce  such  decree  in  personam  cannot  be  questioned. 

It  is  insisted  by  Warner,  in  his  answer,  that  by  the  terms 
of  the  agreement  of  the  twenty-third  of  May,  1857,  all  ad- 
vances by  the  complainant  were  to  be  a  lien  upon  the  property, 
^d  to  be  reimbursed  out  of  the  business  ;  and  that,  there- 
fore, he  cannot  be  held  responsible  for  any  advances  made 
%ond  the  value  of  the  property.  But  it  is  expressly  stipu- 
lated, by  the  agreement,  that  the  losses,  as  well  as  the  net 
profits  arising  from  the  sale  either  of  the  island  or  of  it.s 
contents,  shall  be  divided  between  the  parties,  in  proportion 
to  their  respective  interests  in  the  concern.  Tliat  oonseqaence 
would  seem  necessarily  to  result  from  the  very  nature  of  the 

Vol.  II.  H 
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contract,  even  if  there  had  been  no  stipulation  to  that  eflFec 
The  parties  were  in  fact  jiartners  in  the  enterprise,  and  wei 
to  share  in  the  profits  in  f^ofortion  to  their  respective  ii 
terests  in  the  capital  invested.  Wood  4  Grant,  whom  i\ 
complainants  represent  were,  bv  the  terms  of  the  contrac 
to  own  one  half  of  the  island  and  its  contents,  and  all  benefi 
xo  be  derive^!  therefrom,  and  to  have  the  entire  control 
the  working  and  management  of  the  whole,  for  the  benel 
of  themiielves  and  all  the  p»arties  interested.  In  theabeeoi 
of  any  expre&s  stipulation  that  Wood  &  Grant  should  bei 
all  lof4W:rs  that  might  be  incurred,  or  that  the  work  should  1 
carri<fd  on  at  their  own  exp»ense  and  hazard,  the  feir  imp 
cation  would  be,  that  the  losses  are  to  be  shared  by  all  tl 
{iarties  concerned  in  proportion  to  their  respective  interest 
So  far  as  regards  a  participation  in  profits  and  losses,  tl 
contract  virtually  constitutes  a  partnership  as  between  tl 
parties  themselves,  although  there  was  no  partnership  nam 
and  it  was  expressly  stipulated  that  no  one  of  the  parti 
should  have  iK)wer  to  bind  the  others. 

But  the  objection  to  an  account  was  limited  by  couns" 
upon  the  argument,  to  the  one  ground,  that  in  the  prese 
state  of  the  business  the  complainants  are  not  entitled  to 
account.  The  objeccion  is  founded  on  the  terms  of  the  agn 
mcnt  of  the  fifth  of  June,  1857.  By  the  terms  of  tl 
agreement,  Wood  &  Grant  were  to  furnish  a  working  capi 
of  $20,(>XJ.  to  Ikj  us(k1  in  carrying  on  the  business  of  coUe 
ing  and  shipping  guano ;  they  were  to  have  the  sole  cont 
of  the  working  and  management  of  the  whole  concern 
the  mutual  benefit  of  all  concerned,  with  the  right  to  8< 
hjiise,  convert  into  a  joint  stock  company,  or  work  for  mut 
ben<^fit.  It  is  urged  that  they  have  neither  sold  nor  leas 
and  tliat  they  were  ther<.*forc  bound  to  continue  to  carry 
the  business  for  mutual  benefit,  and  that  they  are  not  entit 
to  an  account  before  the  close  of  the  business ;  that  a  co 
of  ecjuity  will  not  permit  them,  merely  because  the  busin 
is  depressed  and  temporarily  unproductive,  to  close  ope 
tions  under  their  contract,  to  call  their  associates  in  ^ 
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enterprise  to  an  account,  and  strip  them  of  their  interest  in 
the  concern. 

If  this  contract  constitutes  a  partnership  between  the 
parties,  being  indefinite  in  its  duration,  either  party,  upon 
'W'ell  settled  principles,  had  a  right  to  terminate  it  at  his 
pleasure.  3  Kent's  Com.  53;  Gow  on  Fartn,  269,  275; 
Story  on  Fartn, y  §  84. 

There  is  no  evidence  in  the  case  of  a  fraudulent  purpose 
on   the  part  of  the  complainants  in  closing  their  operations. 
The  bill  distinctly  states  that  the  business,  for  some  months 
before  filing  the  bill,  had  ceased  to  be  productive,  and  that 
Very  heavy  losses  were  sustained  in  carrying  it  on.     It  as- 
^^gns,  as  a  leading  cause  of  the  unfortunate  character  of  the 
J'ecent  operations,  the  failure  to  find  a  market,  owing  to  the 
National  difliculties,  and  the  impossibility  of  making  sales  at 
the  south,  where  the  principal  market  had  previously  been 
found.     It  is  obvious  that  in  such  an  enterprise  emergencies 
^"aa.y  arise  which  will  not  only  justify,  but  require  the  cessa- 
tion of  the  business.     Such  contingencies  must  have  been 
'^"ithin  the  contemplation  of  the  parties  in  foi^ming  the  con- 
tract.   It  is  not  denied  that  the  complainants  furnished  the 
"^'orking  capital  of  $20,000  according  to  their  contract,  and 
entered  in  good  faith  upon  its  performance.     So  far  as  appears 
the  business  was  carried  on  from  1857  until  the  close  of  1859 
Successfully  and  to  the  satisfiiction  of  all  concerned.     If  the 
Wsiness,  from  causes  beyond  the  control  of  the  complainants, 
^as  .since  proved  disastrous,  I  see  no  reason  why  they  should 
'^ot  be  permitted,  either  as  partners  or  as  agents  of  the  pro- 
prietors, to  close  their  operations,  and  seek  an  account  and 
fi^ttlement  in  this  court. 

But  whatever  obligation  might  have  been  imposed  upon 
tbe  complainants  by  the  contract  of  1857  to  continue  the 
t^iness,  it  would  seem  to  be  discharged  by  the  contract  of 
the  thirteenth  of  January,  1860.  By  that  agreement,  made 
between  the  owners  of  the  island  and  William  A.  Howard, 
^  island,  together  with  all  the  vessels,  boats,  horses,  imple- 
menU,  raibroad  and  cars,  and  everything  appertaining  and 
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necessary  for  getting  out  and  delivering  the  guano  on  board 
of  the  vessels,  were  delivered  to  Howard,  who  agreed,  for  2 
stipulated  compensation,  to  get  out  and  ship  the  guano,  ai 
instructed  by  the  proprietors  or  their  authorized  agents 
This  contract  was,  by  its  terms,  to  continue  for  three  yean 
from  the  first  of  April,  1860,  w*ith  liberty  to  either  party 
upon  a  rea.sonable  cause  of  dissatisfaction,  to  terminate  it 
It  was  in  fact  terminated  by  Howard,  in  July,  1860,  before 
it  had  been  in  operation  four  months.  Since  that  time  th< 
])roperty  has  remained  in  the  possession  and  under  the  con 
trol  of  the  complainants. 

I  can  sec  no  ground  upon  which  they  can  be  required  t( 
carry  on  the  business  at  a  sacrifice  of  their  interests,  or  pre 
vented  from  having  an  account  and  settlement  with  those  in 
terested  in  the  enterprise. 

There  must  be  a  reference  to  a  master  to  take  the  account 
All  further  equity  is  reserved  until  the  coming  in  of  the  re 
port. 


I 


James  Hodgson,  Robert  M.  Pierce,  and  Benjamin  F 

HOLBROOK  V8,  JOHN  W.  FaRRELL. 

On  a  bill  filed  by  defendants  in  attachment,  and  a  subsequent  judgmer 
creditor  of  the  defendants  in  attachment  against  the  purchaser  at  a  sal 
of  the  defendant's  real  estate,  made  by  the  auditors  in  attachment  to  p< 
aside  the  sale  on  account  of  an  imperfect  description  of  the  property  i 
the  advertisement  of  the  sale  and  gross  inadequacy  of  price,  it  wts  hti 
that  the  fact  that  property  worth  $12,000  is  struck  oflf  and  sold  at  a  pul 
lie  sale  for  $400,  affords  in  itself  very  strong  ground  for  equitable  relic 
It  is  such  gross  inadequacy  of  price  as  to  shock  the  conscience,  and  t 
amount  in  itself  to  strong  evidence  of  fraud. 

The  fact  that  the  advertisement  was  so  framed  as  to  mislead,  so  that  i 
one  not  acquainted  with  the  premises  could  have  conjectured,  from  tl 
advertisement,  what  the  property  was  that  was  intended  to  be  sold,  i 
connection  with  the  fact  that  there  were  no  bidders  at  the  sale  but  tl 
purchaser,  and  that  the  property  was  sold  at  a  very  inadequate  pric 
makes  the  sale  constructively  fraudulent  aa  against  the  defendant  i 
execution  or  others  having  liens  upon  the  property,  and  on  that  accoai 
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coQBtitutes  a  ground  of  eqaitable  relief,  althoagh  the  advertisement  may 
be  a  technical  compliance  with  the  requirement  of  the  statute  so  far  as 
to  vest  a  valid  title  in  the  purchaser. 
*^hen,  however,  it  appears,  by  the  bill  and  answer  taken  together,  that  on 
account  of  other  encumbrances  on  the  premises  they  really  brought  a 
lunch  higher  price  than  that  at  which  they  were  struck  off  to  the  pur- 
chaser, and  that  a  resale  cannot  benefit  the  judgment  creditor  at  whose 
instance,  and  mainly  for  whose  benefit  the  injunction  was  issued,  such 
resale  will  not  be  ordered,  and  the  injunction  will  he  dissolved. 
7He  interest  of  the  defendants  in  attachment  can  in  no  wise  be  affected  by 
'the  price  *t  which  the  property  was  sold,  except  as  it  leaves  a  larger 
amount  of  their  debts  unpaid,  and  that  alone  constitutes  no  ground  for 
equitable  relief. 

This  was  a  motion  to  dissolve  an  injunction. 

-P.  Z.  Voorhees  and  Dayton,  for  the  motion. 

Tfi&on,  contra. 

The  Chancellor.    The  bill  was  filed  to  set  aside  a  sale 

o£  real  estate,  made  by  auditors,  under  a  judgment  in  at- 

t^xoliment  against  Pierce  and  Holbrook,  to  the  complainants. 

Hodgson,  the  other  complainant,  is  a  subsequent  judgment 

creditor  of  Pierce  and  Holbrook.    The  case  made  by  the  bill 

is,  that  the  interest  of  the  defendants  in  attachment  in  the 

"^^al  estate  sold,  which  is  alleged  was  worth  $12,000,  was 

struck  off  to  the  defendant  for  $400,  whereby  a  judgment 

^f  Holbrook  for  $5000,  which  was  a  subsequent  lien  on  the 

property,  was  totally  lost,  and  the  debt  of  the  defendants  in 

attachment  remained  unsatisfied ;  that  the  notice  of  the  au- 

.ditors'  sale  was  imperfect  and  insufficient ;  thai  the  purcha- 

^r  was  the  only  bidder  at  the  sale,  and  that  each  parcel  of 

^e  premises,  as  sold,  was  struck  off  at  a  single  bid  of  $100, 

^ade  by  the  defendant. 

The  first  ground  relied  upon  for  d  ssolving  the  injunction 
is,  that  there  is  no  equity  in  the  bill.  The  fact  that  real 
estate  charged  to  be  well  worth  $12,000  is  struck  off  and 
sold  at  a  public  sale  for  $400  affords,  itself,  very  strong 
ground  for  equitable  relief.     It  is  such  gross  inadequacy  of 


^ 
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price  as  to  shock  the  consoieDce.  and  to  amount,  in  itself, 
to  stronjr  evidence  of  fraui  2  Story' t  Eq.  Jut.,  §  246 ;  3 
StocH.  233. 

But  the  equity  of  the  complainants'  bill  does  not  rest  upon 
the  ground  of  mere  inade»:iuacy  of  price.  The  notice  of  the 
sale  is  imperfect.  The  advertisement  is  headed  "  Auditors 
sale  of  land  and  uater  rights,"  in  large  capitals.  The  pro- 
perty to  he  sold  is  described  as  the  right,  title,  and  interest 
of  the  defendants,  Robert  M.  Pierce  and  Benjamin  Holbrook, 
in  and  to  "the  following  described  premises,  situate  in  Mul- 
lica  township,  Atlantic  county,  New  Jersey,  being  a  mill 
stream  and  pond,  commonly  known  as  *  Pleasant  Mills,'  to- 
gether with  the  water  rights  to  the  same  Wlonging.  Also 
two  hundred  acres  of  land  adjoining  the  said  mill  stream  and 
pond/*  Besides  the  land  and  water  rights,  the  property 
sold  consisted  of  a  new  and  extensive  paper  mill  and  ma- 
chinery, a  saw  mill,  mansion  house,  store,  and  twenty  dwell- 
ing houses.  These  constituted  its  chief  value.  It  is  obvious 
that  the  advertisement  was  not  only  defective,  but  was  cal- 
culated to  mislead.  No  one  not  acquainted  with  the  prem- 
ises could  have  conjectured,  from  the  advertisement,  what 
the  property  was  that  was  intended  to  be  sold.  No  san( 
man  desirous  of  effecting  an  advantageous  sale  of  the  prem 
ises  would  have  advertised  the  property  in  the  terms  used  ir 
the  notice  of  sale.  It  is  no  answer  to  say,  that  the  propertj 
was  designated  in  the  advertisement  as  "Pleasant  Mills,' 
by  which  title  the  property  was  familiarly  known  in  that  re 
gion  of  country — a  purchaser  for  that  description  of  property 
was  not  likely  to  be  found  in  the  immediate  vicinity ;  anc 
to  make  that  fact  of  any  importance,  it  should  appear  tha 
it  was  known  to  manufacturers  and  capitalists  elsewhere  b] 
that  description.  But  a  more  decided  answer  appears  upoi 
the  face  of  the  bill.  The  principal  manufactory  at  Pleasan 
Mills,  for  many  years,  was  a  cotton  miU^  which  was  burnt 
and  the  paper  mill  has  been  recently  built  in  its  place.  T( 
advertise  it  therefore  simply  by  its  name  was  Circulated  t( 
mislead  rather  than  to  attract  purchasers.    It  was  certaiul} 
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giving  no  definite  information  to  the  public  of  what  was  in- 
tended to  be  sold. 

In  Alien  v.  Cole,  1  Stockt  286,  which  was  a  bill  filed  to 
set  aside  a  sheriff's  sale,  and  for  a  resale  on  the  ground, 
among  others,  of  illegality  in  advertising  the  property,  the 
Chaacellor  said,  "the  advertisement  of  the  sheriff  was  in 
strict  compliance  with  the  law.     It  sufficiently  identified  the 
property.    The  sheriff  was  not  bound  to  describe  the  num- 
ber of  buildings  or  their  character."     Unfortunately  the  re- 
port does  not  disclose  what  the  advertisement  wjis  nor  of 
^hat  the  property  consisted.     On  reference  to  the  original 
bill  on  file,  it  appears  that  the  property  consisted  of  houses 
and  lots  in  the  city  of  Camden.     In  regard  to  some  of  the 
lots,  the  advertisement  includes  a  description  of  the  buildings 
^pon  it    But  one  of  the  lots,  after  describing  it  generally, 
IS  advertised  to  be  sold  with  the  buildings  upon  it,  with  cer- 
^in  specified  exceptions.     Now  the  opinion  must  be  taken 
^  applicable  to  that  description,  and  so  far  its  soundness  is 
^ot  questioned.    The  property,  so  far  as  appears  by  the  case, 
^^s  mfficiervUy  identified.     The  question  is  not  whether  the 
advertisement  is  a  technical  compliance  with  the  require- 
l^^nt  of  the  statute,  or  whether   the  defect  is  such  as  to 
^'^validat^   the   title   in   the  hands  of  the  purchaser,   but 
whether  the  character  of  the  description,  in  connection  with 
^'^e  fact  that  there  were  no  bidders  at  the  sale,  and  that  the 
Property  sold  at  a  very  inadequate  price,  does  not  make  the 
^le  constructively  fraudulent,  as  against  the  defendant  in 
^^ecution  or  others  having  liens  upon  the  property,  and 
^^>^  not,  on  that  account,  constitute  a  ground  of  equitable 
'^^Jef.    I  have  no  hesitation  in  saying  that  it  does,  oven 
though  the  advertisement  be  a  compliance  with  the  require- 
ment of  the  statute  so  far  as  to  vest  a  valid  title  in  the  pur- 
chaser.   Thus  an  advertisement  of  a  town  lot  by  its  street 
*nd  number  would  be  sufficient  to  identify  the  lot.     But  if, 
Qnder  such  advertisement,  the  sheriff  should  sell  a  costly 
dwelling  at  a  price  not  exceeding  the  value  of  the* lot,  in  the 
absence  of  all  competition,  it  would  afford  ground  for  relief. 
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So  if,  under  an  advertisement  of  a  ^ater  power  and  tw 
hundred  acres  of  land,  the  sheriff,  in  the  absence  of  all  con 
petition,  sell  a  valuable  manufactory  and  machinery  at 
merely  nominal  value,  it  surely  affords  ground  for  relief  i 
equity.  I  entertain  no  doubt  that  the  case  made  by  the  bi 
called  for  the  interference  of  the  court.  The  injunction  wi 
properly  issued,  and  cannot  be  dissolved  for  want  of  equit 
in  the  bill. 

But  it  is  further  urged  that  the  equity  of  the  bill  is  ful 
denied  by  the  answer.  The  equity  of  the  complainants'  caj 
rests  upon  the  charge  of  a  defective  or  erroneous  descripti*^ 
of  the  premises  in  the  advertisement,  the  consequent  absen< 
of  all  competition  at  the  sale,  and  a  sacrifice  of  the  properi 
to  the  prejudice  of  the  complainants*  rights.  The  bill  charg 
that  the  premises  sold  were  subject  only  to  an  encumbran* 
of  $11,000,  and  though  it  does  not  expressly  aver,  yet  i 
phraseology  is  calculated  to  create  the  impression  that  tl 
judgment  of  Hodgson  for  $5000  was  the  next  encumbran 
in  order  and  priority  to  the  judgment  in  attachment;  where 
it  appears,  by  the  answer,  that  there  were  other  encumbranc 
upon  the  premises,  and  that  the  purchaser  held  a  mortgaj 
upon  the  property  prior  to  Hodgson's  judgment,  upon  whi< 
there  was  due,  at-  the  time  of  the  sale,  over  $10,000.  Hj 
that  fact  appeared  by  the  bill,  the  injunction  would  not  ha^ 
been  granted.  It  satisfactorily  accounts  for  the  price 
which  the  property  was  sold,  and  shows  that  instead  of  sel 
ing  for  $400,  the  interest  of  the  defendants  virtually  brougl 
more  than  $5400.  It  explains  the  absence  of  all  competitic 
at  the  sale ;  for  it  is  apparent  that  no  one,  however  desiroi 
of  purchasing,  could  have  bought  the  property  without  bi< 
ding  over  the  amount  of  Farrell's  encumbrance.  Nothing 
more  usual  than  the  striking  off  of  real  estate  at  a  sheriff 
sale  to  a  subsequent  encumbrancer  at  a  price  barely  sufi 
cient  to  satisfy  the  amount  due  upon  the  execution  und< 
which  the  sale  is  made.  The  answer  moreover  shows  th; 
the  offer  of  the  complainants,  if  the  property  should  be  aga 
offered  for  sale,  to  bid  an  amount  beyond  the  claim  of  tl 
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attaching  creditor  is  merely  illusory ;  for  Farrell,  the  mort- 
gagee, must  of  necessity  for  his  own  protection  bid  far  beyond 
^e  amount  of  the  judgment  in  attachment  under  which  the 
premises  were  sold.  The  averments  of  the  bill  and  answer 
^W  satisfactorily  that  a  resale  cannot  benefit  Hodgson,  the 
JQdgment  creditor,  at  whose  instance  and  mainly  for  whose 
'^^nefit  the  injunction  issued. 

The  complainants  allege,  in  their  bill,  that  they  had  not 
liotice  of  the  time  and  place  of  "feale,  but  they  do  not  allege 
that  neither  of  them  had  notice.  The  averment  may  be  true, 
a-nd  yet  Pierce  and  Holbrook,  the  owners  of  the  property,  may 
have  had  full  notice.  It  is  fair  to  infer,  from  the  phraseology 
of  the  bill  and  from  the  averments  of  the  answer,  that  they 
had  actual  notice  of  the  time  and  place  of  sale ;  and  if  they 
had  not,  it  was  the  result  of  their  own  negligence  or  inatten- 
tion. Their  interest,  moreover,  can  in  no  wise  be  affected  by 
the  price  at  which  the  premises  were  sold,  except  as  it  leaves 
a  larger  amount  of  their  debts  unpaid.  But  this  alone  con- 
stitutes no  ground  for  equitable  relief. 
The  injunction  must  be  dissolved  with  costs. 


^^^NAH  B.  Downing  and  Sarah  B.  Downing  vs,  David 
EiSLEY  and  Sarah  P.  Morse. 

^  *  bill  filed  by  the  heirs-at-law  of  a  deceased  vendee  by  parol  contract 
^gJ^inst  a  purchaser  claiming  by  a  subsequent  deed  from  the  vendor, 
^^^arging  such  purchaser  with  notice  of  the  parol  contract  of  sale,  and 
P'^ying  a  decree  for  specific  performance  against  such  purchaser,  it  was 
'*«^  that  the  administrator  of  the  vendee  was  a  necessary  party  to  such 
^  suit  where  the  personal  estate  was  small,  the  estate  still  unsettled,  and 
^^  does  not  appear  that  the  debts  of  the  deceased  vendee  have  been  paid. 
*■"*  administrator  is  not  only  liable  for  the  purchase  money,  and  interested 
^^  disputing  the  contract,  but  he  has  an  equitable  interest  on  behalf  of 
^^^^itors  in  the  real  estate  of  his  intestate  paramount  to  that  of  the  heirs. 
^U  persons  interested  in  the  contract  should  be  made  parties  to  the  pro- 
ceeding, 
"^c  fact  that  the  heirs  are  also  bonajidc  creditors  of  the  vendee,  however 
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it  may  strengthen  their  cUim  to  eqaitahle  relief,  cannot  aid  the  defect 
in  the  bill  for  want  of  parties. 

The  defendant  did  not  take  hi«  title  directly  from  the  Tendor.  but  from  on« 
S.  P.  M..  to  whom  the  vendor  made  title,  and  who  wa»  originally  a  party 
to  the  bill,  hot  died  pending  the  suit.  It  appeared,  however,  that  S.  P 
M.  was  a  mere  trustee  for  the  defendant.  Hdi  that  the  conveyance  by 
8.  P.  M.  to  the  dofendan:  wjt?  a  mere  execniion  of  the  trust,  and  that  il 
was  unnecessary  to  make  the  representatives  of  S.  P.  M.  parties  lo  th< 
suit. 

There  is  no  diffiiulty  in  enforcing  the  specific  performance  of.  the  contraci 
a;zain<t  the  alienee  of  the  vendor.  Where  the  alienee  has  notii*e  of  th< 
original  contraci  at  the  lime  of  the  alienation,  he  is  liable  to  its  per 
formARoe  at  the  suit  of  the  vendee.  If  he  is  a  purchaser  with  notice 
he  is  liable  to  the  same  equity,  stands  in  his  place,  and  is  bound  to  d< 
that  which  the  person  he  represent*  would  be  bound  to  do  by  the  decree 


Brovrningy  for  complainant  ex  parte. 

The  Ceancellor.  The  bill  charcr^^  that,  in  the  year  1S54 
Benjamin  C.  Downing,  by  a  parol  agreement,  purehasei 
of  John  Leetl?.  for  the  consideration  of  $2<X).  a  lot  of  lan< 
in  Atlantic  City ;  that  with  the  consent  of  the  vendor,  an< 
in  part  performance  of  the  contract,  the  purchaser  entera 
into  jxx^session,  and  erected  upon  the  premises,  at  a  cost  c 
about  sSrw,  a  boarding  house,  and  continued  in  possessioi 
thereof  till  his  death ;  that  no  deeil  was  made  to  the  pur 
chaser,  but  that  in  1859,  David  Risley,  without  the  know 
ledge  of  the  purchaser,  fraudulently  procured  a  deed  for  ih 
premises  to  l>e  made  by  Leeds,  the  vendor,  to  Sarah  P.  Mors4E 
and  V)y  Sarah  P.  Morse  to  himself.  Downing,  at  the  time  c 
these  conveyances,  was  in  passession  of  the  premises,  an< 
both  Risley  and  Morse  well  knowing  the  agreement  for  th 
purchase  by  Downing  and  his  equitable  title  to  the  premise: 
The  bill  prays  that  Risley  may  be  decreed  to  convey  th 
premises  to  the  complainants,  upon  the  payment  to  him  c 
the  purchase  money  with  interest.  Downing,  the  purehasei 
died  intestate  and  in  posfiesaion  of  the  premises. 

Without  calling  in  question  the  title  of  the  complainani 
to  equitable  relief,  I  think  the  bill  is  defective  for  want  c 
parties.    The  bill  is  filed  by  the  heirs  of  the  vendee.    It  aj 


I 
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pears,  by  the  bill,  that  administration  has  been  granted  upon 
his  estate  in  the  county  of  Atlantic,  and  that  his  personal 
estate  is  very  small.  It  does  not  appear  that  the  estate  has 
been  settled,  or  that  his  debts  have  been  paid.  Under  such 
circumstances  it  is  necessary  that  the  administrator  should 
he  a  party  to  the  bill.  He  has  an  interest  in  disputing  the 
contract,  and  is  the  party  liable  to  pay  the  purchase  money. 
BzcaJbrnasterv.  Harrop,  7  Ves.  341 ;  Fry  on  Spec,  Perf,,  §  118. 
If  the  bill  had  been  filed  by  the  vendor  for  the  specific 
Performance  of  the  contract,  there  can  be  no  doubt  that  the 
personal  representative  must  have  been  made  a  party.  He 
alone,  and  not  the  heirs,  would  have  been  liable  for  the  pur- 
chase money. 

The  difliculty  is  not  overcome  by  the  offer,  on  the  part  of 
|he  complainants,  to  pay  the  purchase  money.  The  admin- 
istrator is  not  only  liable  for  the  purchase  money,  and  in- 
terested in  disputing  the  contract,  but  he  has  himself,  by 
^^r  law,  an  equitable  interest  in  behalf  of  the  creditors  para- 
mount to  that  of  the  heirs.  Upon  a  deficiency  of  the  per- 
^^nalty,  the  real  estate  is  assets  for  the  payment  of  debts. 
It  devolves  upon  the  heirs  charged  with  that  encumbrance. 
It  may  be  sold  at  the  instance  of  the  administrator.  All  per- 
sons interested  in  the  contract  should  be  made  parties  to 
^^  proceeding. 

This  principle  was  recognized  and   applied  in  Amhuizs 

^Ppedy  34  Penn.  St  H.  375.     In  that  case  application  was 

^^de,  by  the  administrator  of  the  vendor,  to  enforce  the 

^P^cific  performance  of  the  contract  against  an  heir  of  the 

'^'eudee,  who  had  purchased  in  the  interest  of  the  other  heirs. 

^^  ^as  held   that  the  administrator  and  the  heirs  of  the 

deader,  and  all  persons  deriving  title  from  them  or  intcrest- 

^  in  the  contract,  should  be  made  parties  to  the  proceeding, 

^^^  that  notice  should  also  be  given  to  the  heirs  of  the 

vendor. 

There  is  an  allegation  in  the  bill  that  the  complainants 
wre  creditors,  as  well  as  heirs  of  the  purchaser,  having  ad- 
vanced a  large  sum  of  money  to  aid  in  the  erection  of  the 
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house  built  upon  the  premises.  But  it  is  not  alleged  th 
they  are  judgment  creditors,  or  that  they  have  any  lien  up 
the  land,  legal  or  equitiible,  which  can  give  any  preferei 
over  other  creditors  of  the  intestate. 

The  bill  is  not  in  the  nature  of  a  creditor's  bill  for  t 
benefit  of  all  the  creditors,  or  of  such  as  will  unite  in  1 
suit,  but  is  filed  for  the  benefit  of  the  complainants  alo: 
It  is  not  perceived  that  the  fact  of  their  being  bo7ia  J 
creditors  of  the  purchaser,  however  it  may  strengthen  th 
equitable  claim  to  relief,  can  aid  the  defect  in  the  bill 
want  of  parties. 

Sarah  P.  Morse  has  died  since  the  institution  of  the  si 
I  do  not  perceive  that  she  had,  at  the  time  of  her  death,  s 
transmissible  interest  in  the  premises,  or  that,  under 
frame  of  the  bill,  it  is  necessary  to  make  her  represontati 
parties  to  the  suit.  If  it  be  true,  as  charged  in  the  I 
that  the  consideration  of  the  conveyance  from  Leeds 
Sarah  P.  Morse  was  advanced  by  Risley,  there  was  an  : 
plied  trust  in  his  favor.  The  land  was  held  by  the  gran 
in  trust  for  Risley.  The  conveyance  to  Risley,  with 
without  consideration,  was  a  mere  execution  of  the  tn 

The  exhibits  have  not  been  furnished  to  me,  but  it  is 
sumed  that  the  deed  from  Sarah  P.  Morse  to  Risley  is  w: 
out  covenants  of  warranty. 

There  is  no  difliculty  in  enforcing  the  specific  performa 
of  the  contract  against  the  alienee  of  the  vendor.  Wh 
the  alienee  has  notice  of  the  original  contract  at  the  tim< 
the  alienation,  he  is  liable  to  its  performance  at  the  sui 
the  purchaser.  If  he  is  a  purchjiser  with  notice,  he  is  lie 
to  the  same  equity,  stands  in  his  place,  and  is  bound  to 
that  which  the  person  he  represents  would  be  bound  to  do 
the  decree.  Taylor  v.  Stibbert,  2  Veacy,  jun.  439;  Fry 
Spec,  Ferf.,  §  135,  137. 

I  purposely  avoid  the  intimation  of  any  opinion  upon 
question,  whether,  as  general  creditors,  the  complain: 
might  enforce  the  performance  of  the  contract:  and  if 
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whether  that  may  be  done  for  their  own  benefit,  in  exclusion 
of  other  creditors.  It  is  enough  to  say  that  the  bill  is  not 
framed  in  that  aspect. 


WILLIAM  S.  Banta,  administrator  of  Jane  Ann  Moore,  de- 
ceased, V8.  John  L.  Moore. 

J.  A.  M.,  domiciled  in  New  Jewey,  died  intestate.  Letters  of  administra- 
tioQ  on  her  estate  were  granted  to  the  complainant,  in  the  place  of  the 
domicil  of  the  intesCBite.  The  defendant,  a  brother  and  one  of  the  next 
of  kin  of  the  intestate,  obtained  possession  of  some  of  the  personal  pro- 
perty of  the  deceased,  consisting  of  bonds  and  stock  of  the  Buffalo, 
New  York,  and  Erie  Railroad,  a  bond  of  the  New  York  and  New  Haven 
Railroad  Company,  and  a  note  or  notes  of  a  brother  of  the  intestate, 
^Do  resided  in  New  Jersey,  and  procured  administration  of  the  personal 
wtate  of  the  intestate  to  be  granted  to  him  by  the  surrogate  of  the  city 
and  county  of  New  York.  Complainant  filed  his  bill  in  this  court  against 
tne  defendant,  alleging  the  above  facts,  and  also  that  defendant  had  re- 
ceived other  considerable  sums  of  money  in  New  York  as  administrator ; 
that  there  were  no  debts,  and  praying  a  discovery  and  account  of  the 
Mftount  in  the  defendant's  hands,  and  a  decree  that  he  pay  over  sucli 
amom^i.  ^  ^^^^  complainant.    On  a  demurrer  to  this  bill,  it  was  held — 

That,  as  the  intestate  left  assets  both  in  New  York  and  in  this  state,  ad- 
ministration  was  rightfully  granted  in  both  states,  although  the  right  of 
saccesAion  to  the  personal  estate  is  to  be  regulated  by  the  law  of  the 
domicil. 

Administration  of  the  estate  must  be  in  the  jurisdiction  in  which  posses- 
sion of  it  was  taken  and  held  under  lawful  authority,  and  when  there 
*'^e  two  administrators  in  different  countries,  each  portion  of  it  must  be 
ft<lmiuistered  in  the  country  where  possession  of  it  was  so  taken. 
Tb^  Person  to  whom  administration  is  granted  is  bound  to  administer  the 
^tate  and  pay  the  debts  of  the  deceased.     His  duiies  remain  the  same 
toough  the  intestate  may  have  been  domiciled  elsewhere.    The  right  of 
MBttinistration  is  irrespective  of  the  domicil  of  the  intestate. 
The  validity  of  the  letters  of  administration  in  New  York  not  being  called 
^^  (Question,  the  claim  of  the  complainant,  that  the  defendant  having,  as 
wch  foreign  administrator,  collected  funds  of  the  intestate,  is  bound  to 
**^unt  for  them  to  the  administrator  in  this  state,  to  be  administered 
"•w.  is  without  foundation  in  principle. 
Tn«  bill  alleges  that,  as  to  one  or  more  of  the  securities  taken  and  held  by 
<l*fendant,  the  debtor  resided  and  still  resides  in  this  state.     Thj  foreign 
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Thz  CHjL3frE:i.i.:E-    r^r  bill  :liirc:»=«.  .iia:  on  or  abont  t^^ 
:i5r.i  :■:  J-iL-r.  l>-3iS.  J ji.r  Ari:i  M«:*>re,  :be  complainant  8  i^^ 
iia&t,A:rr.  ii-eii  i:  Ha^^ketsiiok.  in  ;he  sx>:ic:v  ot  Bergen,  whe^^ 
•ii-^  res:  i^i  a:  th-?  rime  ct  her  death,  arti  where  she  had  r^^ 
•L-i-iti  for  n-riirlT  ihe  whole  o:  her  Life.     She  died  intestate 
l-eaving  her  mother,  gevenkl  brochers  an-i  sifter?,  and  tl^- 
•_-hil«ireii  of  a  de»:«i?e»l  brother,  her  next  of  kin.    At  the  tinfc-  ' 
of  her  death  she  wa?  p-jj^sesge^i  of  and  entitled  to  personam- 
prop'erty  of  the  vaiae  of  several  thousand  dollars,  consistin^j 
ic  f<ir:.  of  railn;<iii  fto»/£  and  l-ja^b.  atti  of  notes  particu- 
lar Iv  ?j^::S^i  in  the  bill :  and  the  b-onds.  scrip,  notes,  and 
eviden'VT?  of  her  title  to  said  property  were,  at  the  time  of 
her  death,  in  her  f<u?session  at  her  residence  in  Haokensack. 
Administration  up*Dn  her  estate  was  granted  to  the  com- 
plainant, fcv  the  surrocate  of  the  countv  of  Bercen,  cm  the 
twenty-fifth  of  January.  1S6«J.     Shortly  after  the  death  of 
the  intestate,  John  L.  Moore,  one  of  her  brothers  and  next 
of  kin.  took  firom  her  effects  and  papers,  in  the  hoose  where 
•ihe  reside*i  at  her  death,  three  lionds  of  the  Buliilo,  New 
York,  and  Erie  Railroad  for  $1«V»0  each :  two  certificates  of 
J*  took  of  said  company ;  a  lK>nd  of  the  New  York  and  New 
Haven  Railroad  Company  for  $l(J0O ;  a  note  or  notes  of  her 
brother,  Charles  Moore,  who  also  resided  at  Hackensack,  for 
$575  or  thereabouts,  and  procured  administration  of  the  per- 
fional  estate  of  the  said  intestate  to  be  granted  to  him  by  the 
Hurrogate  of  the  city  and  county  of  New  York ;  that  the  said 
John  L.  Moore,  after  said  grant  of  administration  to  him, 
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and  by  virtue  thereof,  disposed  of  said  four  railroad  bonds, 
and  collected  a  large  amount  of  interest  due  thereon,  sold 
the  railroad  stock,  and  also  collected  and  received  from  the 
city  chamberlain  of  the  city  of  New  York  $803.35,  deposited 
with  him,  due  and  belonging  to  said  intestate,  or  which  be- 
came due  to  her  estate  by  the  death  of  her  mother,  on  the 
third  of  January,  1860,  and  also  collected  and  received  $1250 
for  the  interest  of  the  intestate  in  the  ship  Jamestown,  and 
he  still  retains  the  said  note  or  notes  of  Charles  Moore. 

The  bill  insists  that,  by  reason  of  the  rcvsidence  of  the  in- 
state in  the  county  of  Bergen  at  the  time  of  her  death,  the 
^ght  and  jurisdiction  of  granting  administration  of  her  per- 
sonal effects  was  in  the  surrogate  of  said  county  and  in  the 
Ordinary  of  this  state,  and  that  the  right  and  jurisdiction  of 
settling  the  accounts  of  said  estate,  and  of  decreeing  distri- 
Wtiou  thereof,  wa*s  exclusively  in  the  Orphans  Court  of  said 
<^^nty  and  in  the  Prerogative  Court  of  this  state,  and  that 
8^ch  distribution  could  only  be  made  according  to  the  laws 
^f  the  state  of  New  Jersey,  the  domicil  of  said  decedent; 
^t  auxiliary  letters  of  administration  might  be  granted  in 
other  states  and  jurisdictions  to  collect  and  get  possession  of 
the  property,  choses  in  action,  or  other  assets  situate  in  such 
jurisdiction,  but  that  the  same  must  be  paid  over  to  the  ad- 
"^iaistrator  appointed  by  the  jurisdiction  in  the  state  of  the 
intestate's  domicil. 

The  bill  further  charges,  that  the  said  John  L.  Moore  has 
J^ot  paid  out  of  the  moneys  so  received  by  him  any  debts 
owing  by  the  said  decedent,  she  not  owing  any  at  her  death, 
^d  hag  only  accounted  to  the  next  of  kin  of  the  decedent 
fof  a  sum  not  exceeding  $1200 ;  that  he  neglects  to  settle  up 
^i  estate,  and  refuses  to  pay  over  the  personal  estate  in  his 
l^nda  to  the  complainant,  who,  as  administrator  in  the  place 
^  domicil,  is  entitled  to  receive  the  same,  but  has  converted 
the  same  to  his  own  use ;  and  that  he  retains  the  notes  of 
tke  said  Charles  Moore,  and  that,  by  reason  thereof,  the 
amount  due  thereon  will  be  lost. . 
Ibe  bill  prays  ^  disoQvery  of  the  securities  and  property 
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of  the  intestate  taken  by  the  defendant,  and  of  the  amount 
collected  by  him,  and  an  account  of  the  amounts  received  by 
the  defendant,  and  for  which  he  is  accountable,  and  that  he 
may  be  decreed  to  pay  the  same  to  the  complainant,  as  ad- 
ministrator of  said  intestate,  to  be  distributed  among  her 
next  of  kin  according  to  law. 

To  this  bill  the  defendant  demurs. 

Upon  the  facts  disclosed  by  the  bill,  it  is  clear  that  the 
complainant's  intestate  died  leaving  assets  both  in  New  York 
and  in  this  state.  Administration  was  rightfully  granted  in 
both  states.  The  domicil  of  the  intestate  was  in  this  state. 
The  right  of  succession  to  the  personal  estate  is  to  be  regu- 
lated by  the  law  of  the  domicil.  But  by  whom  are  the 
assets  to  be  administered,  by  the  administrator  in  this  state 
or  ]jy  the  administrator  in  New  York  ? 

The  principle  is  well  settled,  that  the  administration  of 
the  estate  must  be  in  the  jurisdiction  in  which  possession 
was  taken  and  held  of  it  under  lawful  authority ;  and  where 
there  are  two  administrators  in  different  countries,  each  f)or- 
tion  of  it  must  be  administered  in  the  country  where  posses- 
sion of  it  is  taken  under  lawful  authority.  1  Williams  on 
Ex'rs55(j;  2  Ibid.  UU. 

The  person  to  whom  administration  is  granted  is  bound 
to  administer  the  estate  and  pay  the  debts  of  the  deceased. 
Ilis  duties  remain  the  same  though  the  intestate  may  have 
been  domiciled  elsewhere.  The  right  of  administration  is 
irrespective  of  the  domicil  of  the  intestate. 

Thus,  where  the  domicil  was  in  India,  the  administrator, 
under  letters  granted  in  India,  was  held  entitled  to  hold  all 
the  property  in  India  at  the  intestate's  death,  though  after- 
wards transmitted  to  England,  against  the  administrator 
appointed  in  England,  though  needed  to  pay  debts  there. 
Currie  v.  Buchan,  1  Dowl,  4"  Hy,  35. 

On  the  other  hand,  where  the  testator  was  domiciled  in 
Scotland,  and  administration  was  granted  upon  the  personal 
estate  in  England,  it  was  held  that  the  trustees  under  the 
will  in  Scotland  could  not  call  the  personal  estate  out  of  the 
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hands  of  the  administrator  in  England,  but  that  it  must  be 
administered  in  England  by  virtue  of  the  letters  of  admin- 
istration.    Prestxm  v.  Lord  MelvUle,  8  Clark  <Sf  Fin.  1. 

The  subject  has  been  elaborately  discussed,  and  the  prin- 
ciple fully  established  by  the  highest  judicial  authority  in 
this  country.  Harvey  v.  Richards^  1  Mason  381 ;  Vaughan 
V.  Northup,  15  PeUra  1 ;  Story's  Conf.  of  Laws,  §  513,  513 
a;  2  Kmt's  Com.  431—435. 

Where  administration  has  been  granted  in  the  place  of 
the  testator  8  domicil,  and  auxiliary  administration  for  the 
purpose  of  collecting  debts  has  been  granted  in  a  foreign 
jurisdiction,  where  the  personal  estate,  or  any  part  of  it,  may 
^  situated,  or  the  debtor  resides,  all  that  can  be  required,  if 
*he  fund  in  the  hands  of  the  foreign  administrator  is  needed 
for  tlie  purposes  of  due  administration  in  the  place  of  the 
^Qnnicil,  is  its  transmission  or  distribution  aifter  all  the 
cUinxg  against  the  foreign  administration  have  been  duly 
^certained  and  settled.  Story  on  Conf.  of  Laws,  §  518 ;  2 
^ittiams  on  ExWs  1415. 

The  principle,  that  the  personal  estate  of  the  intestate, 
wherever  it  may  be,  constitutes  assets,  and  that  assets  in  any 
P^rt  of  the  world  constitute  assets  in  every  part  of  the 
^^rtd,  is  not  called  in  question.     The  only  question  is,  by 
^hom  the  assets  are  to  be  administered.     Nor  is  it  designed 
^  call  in  question  the  right  of  the  administrator  in  the  place 
^^  the  domicil,  where  foreign  administration  has  not  been 
S^nted  to  sell  and  transfer  the  securities  that  may  come 
into  his  hands,  and  to  collect  debts  due  the  intestate,  wher- 
ever the  debtors  may  reside.     For  the  purposes  of  this  in- 
<lttiry,  it  will  be  assumed  that  all  the  railroad  bonds  and 
i^egotiable  securities   of  the  intestate  which  came  to  the 
Da-nds  of  the  administrator  in  this  state  might  have  been 
lawfully  transferred,  and  all  debts  due  collected  wherever 
the  debtor  resided,  and  the  proceeds  administered  as  assets 
here.    But  it  is  admitted  that  none  of  the  securities  ever 
c^e  to  the  hands  of  the  administrator  in  this  state  to  be  as- 
wgued  or  sold  by  him,  and  it  is  also  certain  that  the  admin- 
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istrator  cx)uld  not,  by  virtue  of  the  letters  of  administratio] 
granted  in  this  state,  have  enforced  the  collection  of  debt 
due  from  debtors  residing  in  New  York.  That  could  onl; 
have  been  done  by  virtue  of  letters  of  administration  grante* 
there.  The  bill  admits  that  the  securities  were  transferred 
and  the  debts  due  in  New  York  were  collected  by  virtue  c 
the  letters  of  administration  granted  in  that  state.  The  va 
lidity  of  those  letters,  and  the  right  of  the  administrator  t- 
collect  the  funds  within  that  jurisdiction,  is  not  called  i] 
question  by  the  bill ;  but  it  is  claimed  that  the  administratoi 
having  collected  the  funds,  is  bound  to  account  for  them  t 
the  administrator  in  this  state,  to  be  administered  here 
The  claim,  as  has  been  said,  is  without  foundation  in  prin 
ciple.  Neither  administrator  has  a  claim  against  the  fund 
in  the  hands  of  the  other.  Each  administrator  is  to  b< 
called  to  account  for  the  funds  in  his  hands  in  the  jurisdic 
tion  where  he  was  appointed.  It  was  suggested,  upon  th< 
argument,  that  the  time  limited  by  law  for  settlement  bj 
the  administrator  in  New  York  had  elapsed,  and  the  pre 
sumption  must  be  that  the  estate  there  has  been  duly  admin 
istered  and  settled.  There  is  no  such  averment  in  the  bill 
On  the  contrary,  it  is  expressly  alleged  that  the  adminis 
trator  in  New  York  has  neglected  to  make  settlement.  Th( 
proper  mode  of  relief  would  seem  to  be  to  require  him  t( 
make  settlement  in  that  state.  It  is  clear  that  the  adminis 
tration  cannot  be  withdrawn  from  his  hands,  nor  the  settle 
ment  of  his  accounts  transferred  to  this  court  from  th< 
appropriate  tribunal  in  the  state  where  the  administratioi 
was  granted. 

It  is  charged,  in  the  bill,  that  the  securities  in  controversy 
shortly  after  the  death  of  the  intestate,  were  taken  by  th< 
defendant,  who  was  one  of  her  brothers  and  next  of  kin 
from  her  effects  and  papers  in  the  house  where  she  residet 
at  her  death.  It  is  not  perceived  that  this  circumstance  cai 
materially  affect  the  merits  of  the  controversy.  It  does  no' 
appear  that  they  were  wrongfully  taken.  As  a  brother  anc 
one  of  the  next  of  kin  entitled  to  administer,  the  deiendan' 
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Daight  lawfully  have  taken  them.    It  is  not  even  alleged  that 
they  were  taken  without  the  consent  or  against  the  will  of 
any  of  the  next  of  kin.    So  far  as  appears  by  any  averment 
in  the  bill,  they  may  have  been  taken  by  the  consent  of  all 
parties  interested,  for  the  purpose  of  being  administered 
^pon.    But  if  the  fact  were  otherwise,  and  they  were  re- 
moved without  consent  by  one  of  the  next  of  kin  for  the 
puirpose  of  administration,  and  were  rightfully  used  and  ap- 
propriated in  the  course  of  administration,  the  circumstances 
tinder  which  they  were  obtained  constitute  no  ground  of 
equitable  relief. 

In  regard  to  one  or  more  of  the  securities  alleged  to  have 
l>eeii  taken  and  held  by  the  defendant,  it  is  charged  that  the 
debtor  resided,  and  still  resides  in  this  state.     To  these  se- 
curities it  is  clear  that  the  foreign  administration  gave  the 
defendant  no  title.     They  constituted  no  assets  to  be  admin- 
istered by  him.    He  has  no  title,  legal  or  equitable,  to  them 
**^  against  the  administrator  in  this  state.     As  to  these,  the 
^ill  prays  a  discovery  and  an  account,  and  the  complainant 
^^  entitled  to  relief.    The  court  will  not  turn  the  party  round 
"^    an  action  at  law,  even  if  that  be  maintainable.     The 
^^inedy  here  is  more  complete  and  effective.    Story's  Eq,  PZ., 
S64ifc,67. 

The  demurrer  is  too  general.  It  is  applied  to  the  whole 
^iU,  but  is  good  as  to  part  only,  and  must  be  overruled. 
fitory*«  Eq.  Fl.  443 ;  Cdopers  Eq.  PL  12. 


Samuel  T.  Banta  vs.  Thomas  B.  Veeeland  and  Ann 
Vreeland. 

^  a  bill  filed  for  the  foreclosure  of  a  mortgage,  in  which  it  is  alleged  that 
the  mortgage  had  been  cancelled,  and  with  the  bond  had  been  surren- 
dered to  the  defendant  by  mistake,  under  a  mistaken  apprehension  that 
the  mortgage  debt  had  been  satisfied,  when  in  truth  it  had  not — 

B^  that  the  voluntary  cancellation  of  the  securities  by  the  holder  is  a 
very  Btrong  circumstance,  which  can  only  be  overcome  by  clear  evi- 
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donee ;  but  that  the  evidence  in  this  case  sho^s  satisfactorily  that  th^K 

mortgage  has  never  been  paid. 
Equity  will  relieve  where  an  instrument  has  been  delivered  up  or  cat  — ^ 

celled  through  fraud  or  mistake. 
The  present  case  does  not  fall  within  the  principle,  that  to  entitle  the  part    :=: 

to  relief  on  the  ground  of  mistake,  it  must  be  of  such  a  fact  as  he  oon]    M 

not  by  reasonable  diligence  have  obtained  knowledge  of. 

Zabriskie,  for  complainant. 
GUchriat,  for  defendants. 

The  Chancellor.  The  bill  is  filed  to  foreclose  two  mort*^ 
gages  upon  the  same  premises.  The  first  was  given  b;^  ' 
Jacob  C.  Vreeland  to  Conrad  Vreeland,  dat^d  the  thirteentKT 
of  March,  1844,  for  $300,  and  aj?signed  to  the  complainan  -^ 
by  the  executor  of  the  mortgagee.  The  second  waa  given  bj^ 
Jacob  C.  Vreeland  to  the  complainant,  dated  December  tenth-^ 
1851,  for  $628.11.  In  regard  to  the  second  mortgage,  ther^ 
is  no  dispute.  The  first  mortgage  was  cancelled  of  record  J 
and  the  bond  and  mortgage  surrendered  by  the  complainan^ 
to  the  defendant  on  the  seventeenth  of  October,  1860,  Th&« 
bill,  which  was  filed  a  few  days  after  the  cancellation,  allegef===i 
that  this  cancellation  of  the  mortgage  was  made  by  the  com — 
plainant  under  a  mistaken  apprehension  that  the  mortgage 
had  been  satisfied,  when  in  truth  it  luid  not.  The  truth  o  ::^ 
this  averment  constitutes  the  material  inquiry  in  the  cause-  - 

Was  that  mortgage  debt  ever  paid  ? 

The  mortgaged  premises,  on  the  seventeenth  of  November, 
1856,  were  conveyed  by  Jacob  C.  Vreeland,  the  mortgagor, 
to  his  brother,  Thomas  B.  Vreeland,  the  defendant.     The 
mortgage  was  surrendered  and  cancelled  of  record  on  the 
seventeenth  of  October,  1860.     The  evidence  shows  clearlyX 
that  nothing  was  paid  upon  the  mortgage,  nor  was  it  satisfied  | 
in  any  way  by  any  act  done,  or  arrangement  made  at  the  I 
time  of  the  cancellation.     It  w\i8  cancelled  under  the  belief/ 
that  it  had  been  paid  long  before.    If  so,  when,  how,  and  by 
whom  was  it  paid?     It  would   naturally  have  been  paid 
either  by  the  mortgagor  himself,  or  by  the  defendant,  who 
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purcliased  the  premises  from  the  mortgagor.  The  defendant, 
by  his  answer,  expressly  admits  that  he  never  paid  the 
mortgage  debt,  or  any  part  of  it,  but  alleges  that  he  has  been 
informed,  and  believes  that  the  debt  was  paid,  or  secured  to 
l>e  paid,  or  in  some  other  way  arranged,  satisfied,  and  dis- 
charged, either  by  the  mortgagee,  the  mortgagor,  or  l^y  some 
other  person,  but  when  or  ho^he  defendant  has  J)een  un- 
fi-ble  to  ascertain. 

Tlie  bill  charges  that,  at  the  time  of  the  conveyance  of 
t.he  mortgaged  premises  to  the  defendant  by  the  mortgagor, 
the  mortgage  was  unpaid,  and  a  lien  upon  the  premises ;  and 
that  the  defendant  assumed  the  payment  of  the  debt,  as  a 
P^rt  of  the  consideration  of  the  conveyance.  This  is  expressly 
^^nied  by  the  answer.  The  direct  issue  thus  made  by  the 
pleadings  is,  whether  the  mortgage  in  controversy  was  a 
subsisting  lien  upon  the  mortgaged  premises  at  the  time  they 
'^'ere  conveyed  to  the  defendant.  If  it  was,  we  have  his  ex- 
plicit acknowledgment  that  it  has  not  since  been  paid. 

The  mortgaged  premises  were  conveyed  to  the  defendlint 

^^    the  seventeenth  of  November,  1856.     The  cancellation 

^^a  made  on  the  seventeenth  of  October,  1860.     If  the  debt 

^"^^i  paid  before,  or  at  the  time  of  the  conveyance,  the  bond 

^^<i    mortgage  would  then,  in  the  usual  course  of  business, 

^ve  been  delivered  up  and  cancelled.     But  they  remained 

^*^  the  hands  of  the  complainant  for  four  years  afterwards  in 

luU  force,  unquestioned  either  by  the  obligor  in  the  bond,  or 

^y  the  defendant,  who  owned  the  mortgaged  premises.     If 

P^id,  it  must  have  been  by  the  obligor,  or  with  his  knowledge. 

He  has  been  examined.    Ho  is  a  brother  of  the  defendant, 

^d  has  no  apparent  motive  to  color  or  distort  the  evidence 

^inst  him.     He  testifies  that  there  were  two  mortgages 

^  the  property  when  he  conveyed  to  the  defendant.     The 

«r8t  was  a  $300  mortgage,  executed  by  his  mother  and  him- 

wlf,  given  in  1844  or  1845,  and  assigned  by  him,  as  the 

^^i^^cutor  of  the  mortgagee,  to  the  complainant.    This  is  the 

^^^*^*rtgage  in  controversy.    He  distinctly  admits  that  this 

®^*rtgage  was  not  paid,  but  that  both  mortgages  were  sub- 
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sis  ting  encumbrances  when  he  conveyed  to  the  defendant.  I 
is  proved,  moreover,  by  this  witness  and  by  John  Wiekhara 
that  at  the  time  of  the  sale  of  this  property  by  the  mortgage 
to  the  defendant  there  was  a  meeting  between  them  at  th 
house  of  the  complainant  to  settle  the  amount  due  to  th 
complainant  upon  his  two  mortgages;  that  the  amount  wa 
ascertained  by  calculation  to  be  over  $1200,  and  that 
memorandum  of  the  amount  was  made  by  the  defendan 
and  given  to  the  complainant.  That  memorandum,  in  th 
handwriting  of  the  defendant,  is  produced  as  an  exhibit.  1 
is  as  follows:  ''Made  out  by  Thomas  B.  Vreeland — amoui 
of  both  mortgages  up  to  January  16th,  1857,  is  $1212.11. 

The  force  of  this  evidence  is  attempted  to  be  impaired  t 
alleging  that  the  evidence  does  not  show  that  the  pape] 
were  in  the  hands  of  Thomas  B.  Vreeland.  Suppose  tht? 
were  not.  The  facts,  a*s  clearly  proven,  are  that  the  mor 
gagor  and  the  defendant,  who  was  about  to  purchase,  wei 
to  the  house  of  the  complainant  to  ascertiiin  the  amount  di 
to  tihe  complainant  ui>on  the  mortgages.  There  was  no  que; 
lion  as  to  their  existence,  and  no  pretence  that  either  of  thei 
had  been  paid.  The  only  question  was,  how  much  was  du 
upon  tliem.  The  papers  Avere  produced,  the  calculation  ( 
interest  was  made,  the  amount  due  ascertained,  reduced  t 
writing  by  the  defendant  himself,  and  given  to  the  coraplair 
ant.  Whether  the  bond  and  mortgage  was  actually  in  th 
hands  of  the  defendant  w\is  totally  immaterial.  It  was  i 
his  presence  open  to  examination.  It  was  treated  as  a  subsis 
ing  debt,  both  by  the  mortgagor,  who  was  about  to  sell,  an 
by  the  defendant,  who  was  about  to  purchase  and  to  assum 
the  payment  of  the  mortgage  debt  as  a  part  of  the  considen 
tion  of  the  purchase. 

It  is  certainly  a  remarkable  circumstance,  the  effect  < 
which  can  be  overcome  only  by  very  clear  evidence,  that  tl 
complainant  himself  believed  and  acknowledged  that  tl: 
mortgage  was  satisfied,  and  assented  to  its  cancellation.  Bi 
the  mistake,  I  think,  is  satisfactorily  accounted  for.  He  wj 
an  aged  man,  and  manifestly  very  ignorant  of  busines 
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-Tbere  had  been  a  proposal,  at  one  time,  to  take  up  the  mort- 
gage in  question  by  giving  another.  He  had  held  notes  for 
^  part  of  the  indebtedness.  He  was  under  no  mistake  in 
regard  to  the  amount  due  him.  For  that  he  relied  upon  the 
niemorandum  given  to  him  by  the  defendant.  At  no  time 
did  he  admit  that  the  whole  amount,  as  now  claimed,  was 
not  due.  His  mistake  was  in  regard  to  the  securities  which 
he  held  for  the  debt.  He  supposed  that  the  entire  debt  was 
covered  by  the  last  mortgage  or  by  notes.  This  is  very 
clearly  shown  to  be  a  mistake. 

The  sole  question  raised  upon  the  pleadings  and  evidence 
is,  whether  the  mortgage  is  a  subsisting  lien  upon  the  mort- 
gaged premises.  The  evidence  upon  this  point  leaves  no 
room  for  doubt 

Equity  will  relieve  where  an  instrument  has  been  de- 
Hvered  up  or  cancelled  through  fraud  or  mistake.  Miller  v. 
Wdck;  Saxton  204;  Trenton  Banking  Company  v.  TFbod- 
ruff^  1  Grems  CL  R  117;  1  Story's  Eq,  Jur.,  §  167. 

It  is  urged,  on  the  part  of  the  defendant,  that  to  entitle  a 

party  to  relief  on  the  ground  of  mistake,  it  must  be  of  such  i 

a  fact  as  he  could  not  by  reasonable  diligence  have  obtained 

knowledge  of.    If  otj^terwise,  it  is  culpable  negligence,  against 

^Wch  equity  will  liot  relieve.     1  Story  s  JEq,  Jur.j  §  146; 

^re  V.  Carr,  2  areen's  CL  K  513. 

The  principle  is  usually  applied  in  relieving  against  con- 
^^^^cts  entered  into  under  a  mistake,  though  it  is  doubtless 
susceptible  of  a  wider  application.  The  present  case,  how- 
^^er,  does  not  fell  within  the  operation  of  the  principle, 
^e  complainant  received  no  consideration  for  the  act — the 
^lefendant  gave  none.  The  complainant  entered  into  no  en- 
IS^ment  from  which  he  asks  relief.  Under  a  mistaken  im- 
pression that  the  mortgage  was  satisfied,  he  consented  to  its 
ttiDcellation.  It  is  clearly  against  conscience  that  the  de- 
fendant should  avail  himself  of  the  mistake  to  escape  the 
payment  of  an  honest  debt. 

The  complainant  is  entitled  to  a  decree  for  tho  mortgage 
debt 
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Joseph  G.  Brearlet,  executor  of  Catharine  Beatty,  i= 
Jeremiah  Lalor  and  others* 

On  a  bill  filed  to  settle  the  constrnction  of  a  will  containing  the  followi — 
residaary  claase,  viz,  **  all  the  residne  and  remainder  of  my  monef/i  ^ 
above  disposed  of,  that  is  of  numeyt  which  I  have  at  the  time  of  r- 
decease^  I  direct  to  be  eqaallv  divided  among  my  children  and  gra^ 
children  living  at  the  time  of  my  decease ;" — *•  whatever  personal  p  - 
perty  is  not  herein  before  disposed  of  I  direct  to  be  sold  by  my  exe-^ 
tors,  aad  the  moneys  thereon  arising  to  be  divided  equally  between  =: 
son  and  my  two  danghters/'  it  was  held  that,  by  these  two  clauses 
clear  distinction  is  made  between  moneyt  and  perMonal  property,  ZZ 
residue  of  the  one  is  given  to  all  the  children  and  grandchildren  equal — 
what  remains  of  the  other  not  disposed  of  is  to  be  divided  equally 
tween  the  children. 

It  is  a  well  settled  rule  of  construction,  that  by  a  bequest  of  money,  boi= 
mortgages,  promissory  notes,  or  other  securities  for  the  payments 
money  will  not  pass,  unless  it  appears  by  the  will  or  from  th^  oondi^ 
and  circumstances  of  the  testator's  estate  that  it  was  her  intentioisi 
pass  them.  The  term  money  must  be  understood,  in  its  legal  or  popi^:: 
sense,  to  mean  gold  or  silver,  or  the  lawful  currency  of  the  countrj^ 
bank  notes  or  money  deposited  in  bank  for  safe  keeping. 

The  bequest  of  monfy  in  this  case  does  not  include  funds  in  the  8av» 
bank — that  is  in  the  nature  of  an  investment  drawing  interest,  an*3 
not  usually  subject  to  the  immediate  order  of  the  owner. 


a 


C.  S.  Green,  for  complainant. 

JBeaaler/,  for  defendant. 

The  Chancellor.  The  bill  is  filed  to  settle  the  construe 
tion  of  the  will  of  Catharine  Beatty,  and  for  directions  t< 
the  executor  in  the  settlement  of  the  estate.  The  questioi 
arises  upon  the  residuary  clause  or  clauses  of  the  will,  whicl 
are  as  follows,  viz.  "  all  the  residue  and  remainder  of  m 
moneys  not  above  disposed  of,  that  is  of  inoneya  which 
have  at  the  time  of  my  decease,  I  direct  to  be  equally  divide 
among  my  children  and  grandchildren  living  at  the  time  < 
my  decease ;"  "  whatever  personal  property  is  not  herein  h 
fore  disposed  of  I  direct  to  be  sold  by  my  executors,  and  tl 
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TXioneys  thence  arising  to  be  divided  equally  between  my  son 
ii,T:k  c3  my  two  daughters,  and  in  case  of  the  decease  of  either 
ot*  them  during  my  life,  the  share  which  said  deceased  one 
^woiild  have  taken,  if  living,  shall  go  to  and  among  his  or 
lioir  children,  in  equal  parts." 

IBy  these  two  clauses,  a  clear  distinction  is  drawn  be- 

txA^'cen  her  moneys  and  her  personal  property.     The  residue 

ot"    the  one  is  given  to  all  her  children  and  grandchildren 

erjually;  what  remains  of  the  other  not  disposed  of  she  di- 

re:ot8  to  be  divided  equally  between  her  children. 

In  Mann  y.  jExecutors  of  ManUj  1  Johns.  Ch.  R,  231,  it 
'was  held,  by  Chancellor  Kent,  that  in  a  bequest  of  "  moneys," 
there  being  nothing  in  the  will  to  show  that  the  testator 
used  the  word  "  moneys  "  in  a  different  or  more  extended 
sense,  it  must  be  understood,  in  its  legal  and  popular  sense, 
to  mean  gold  or  silver,  or  the  lawful  currency  of  the  coun- 
try* or  bank  notes,  where  they  are  known  and  used  as  cash, 
or  money  deposited  in  bank  for  safe  keeping,  and  not  to 
<^niprehend  notes,  bonds,  mortgages,  or  other  securities. 

The  same  construction  has  been  adopted  in  numerous 
other  cases,  which  are  collected  in  2  Eoper  on  Legacies  282, 
(<?i  1848);  2  Williams  on  Executors  1024,  {ed.  1849). 

It  is  a  well  settled  rule  of  construction,  that  by  a  bequest 
of  money,  bonds,  mortgages,  promissory  notes,  or  other  se- 
curities for  the  payment  of  money,  will  not  pass  unless  it 
appears  by  the  will,  or  from  the  condition  and  circumstances 
of  the  testator  s  estate,  that  it  was  his  intention  to  pass  them. 
I  have  been  unable  to  discover  anything  in  the  will  of  the 
^tatrix,  or  in  the  circumstances  of  her  estate,  which  indi- 
cate a  different  intent  from  that  indicated  by  the  natural 
and  legal  import  of  the  terms  used.     It  is  very  difficult  to 
determine  what  the  intention  of  the  testatrix  was  in  the  re- 
siduary clauses.    It  seems  highly  probable,  either  that  there 
^M  a  large  accumulation  of  money  in  the  hands  of  the  tes- 
^^ix  after  the  date  of  the  will,  or  that  the  provisions  of 
the  will  were  adopted  from  previously  executed  wills,  with- 
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out  regard  to  the  changes  which  had  occurred  in  the  condi- 
tion of  the  estate. 

There  are  considerations  growing  out  of  some  of  the  pro- 
visions of  the  will  which  create  an  impression  that  the  tes- 
tatrix, in  disposing  of  the  residue  of  the  money  which  she 
might  have  at  her  death,  referred  merely  to  the  gold  which 
was  kept  in  a  trunk  at  bank,  a  portion  of  which  was  given 
in  specific  legacies.  But  so  far  as  any  intention  of  the  tes- 
tatrix is  fairly  inferrible  from  other  portions  of  the  will,  it 
accords  with  the  legal  import  of  the  terms  of  the  residuary 
bequests.  The  testatrix  left  $17,000  of  personal  estate, 
about  one  half  of  which  is  included  in  the  residue.  The 
estate  consisted  of  specie  and  bank  notes  in  the  house,  gold 
in  a  trunk  at  bank,  money  deposited  in  bank,  money  in  the 
savings  bank,  bonds,  mortgages,  and  other  securities,  besides 
household  furniture  and  other  chattels.  The  chattels,  other 
than  her  money  and  securities,  were  specifically  bequeathed. 

She  left  three  children  and  sixteen  grandchildren,  to  all  of 
whom  she  gave  special  legacies.  By  these  special  legacies, 
including  numerous  charitable  bequests,  she  disposed  of 
nearly  one  half  of  her  estate,  and  disposed  of  the  remainder 
by  the  two  residuary  clauses  already  cited,  by  one  of  which 
she  directs  the  residue  of  her  moneys  to  be  divided  equally 
among  her  children  and  grandchildren  living  at  her  decease. 
Either  of  these  clauses,  in  the  absence  of  the  other,  would 
undoubtedly  carry  the  entire  residue  of  the  personal  estate; 
in  the  one  case,  to  her  three  children  equally,  and  in  the 
other,  to  all  her  children  and  grandchildren  equally.  Stand- 
ing together,  they  indicate  a  clear  intention  to  give  a  portion 
of  her  estate  in  each  way.  If  the  term  money  is  extended 
beyond  its  natural  and  legal  import  to  include  stocks  and 
other  securities,  it  will  include  the  whole  estate,  for  the 
chattels  were  all  specifically  bequeathed,  and  the  second 
clause  will  be  inoperative.  The  first  clause  will  include  the 
cash  in  the  house,  whether  in  specie  or  notes,  the  gold  in 
the  trunk  at  bank,  and  the  deposit  in  bank.  It  will  not  in- 
clude the  money  in  the  savings  fund ;  that  is  in  the  nature 
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of  an  investment  drawing  interest,  and  is  not  usually  subject 
to  the  immediate  order  of  the  owner,  like  money  depositetl 
at  bank,  but  can  only  be  called  in,  like  other  investments, 
upon  notice.     Out  of  this  part  of  the  residuary  estate  must 
be  deducted  the  monei/  specifically  bequeathed  in  the  pre- 
vious part  of  the  will.    By  the  phrase,  "  residue  and  remain- 
der of  my  moneys,"  the  testatrix  could  not  have  intended 
what  should  remain  of  her  moneys  after  paying  all  the  pecu- 
niary legacies  previously  given ;  for  she  had  given  pecuniary 
legacies  to  an  amount  far  exceeding  all  the  moneys  she  had, 
or  which  there  was  any  reasonable  probability  of  her  having 
at  her  death.     To  adopt  this  construction  would  necessarily 
defeat  the  legacy.    Besides  the  natural  import  of  the  phrase 
is,  that  portion  of  the  money  which  has  not  been  previously 
disposed  of.    A  bequest  of  the  residue  of  the  personal  estate 
is  a  gift  only  of  so  much  tis  remains  after  all  the  legacies  are 
paid,  because  the  entire  personal  estate  constitutes  the  ap- 
propriate fund  for  the  payment  of  legacies.     But  the  money 
^D  hand  does  not  constitute  a  fund  for  the  payment  of  lega-  I 

ci^,  any  more  than  the  other  parts  of  her  personal  estate,  j 

from  which  the  moneys  are  here  carefully  distinguished.  | 

The  general  residue  of  the  estate  will  be  divided,  under  { 

™  second  clause,  between  the  three  children  of  the  testa-  J 

^rix.    This  construction  gives  effect  and  operation  to  each  [ 

clause  and  provision  of  the  will.     In  no  other  way  can  that  \ 

^  done.    The  bulk  of  the  estate  is  thus  given  equally  to  the  ^^ 

"^ee  surviving  children  of  the  testatrix,  who  would  natu- 
^%  be  the  favorite  objects  of  her  bounty.  There  is  a 
strong  presumption  that  she  did  not  intend  to  divide  the  b 

bulk  of  her  estate  among  her  grandchildren,  many  of  whom  I , 

^cre  minors,  for  no  provision  is  made  for  the  investment  or  I 

disposition  of  the  money  until  they  came  of  age ;  whereas,  i ' 

in  regard  to  the  special  bequests  to  her  grandchildren,  of  1 

niuch  smaller  amount,  she  has  specially  directed  that  the 
share  of  such  as  are  minors  shall  be  put  out  at  interest,  and 
paid  to  them  as  they  severally  come  of  age.  Nor  does  there 
seem  to  be  any  satisfactory  reason  why  the  testatrix,  in  ad- 
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(lition  to  a  specific  legacy,  by  way  of  remembrance  to  each 
of  her  children  and  grandchildren,  should  also  have  given  a 
special  pecuniary  legacy  to  each,  in  nearly  equal  amounts,  if 
she  intended  eventually  to  divide  her  wholo  estate  equally 
between  them.  But  whatever  weight  these  considerations 
may  be  entitled  to  in  support  of  the  construction  adopted, 
in  giving  to  the  term  money  its  natural  and  legal  import, 
there  is  clearly  nothing  in  the  will  which  indicates  a  different 
intent  in  the  mind  of  the  testatrix.  I  entertain  no  doubt, 
therefore,  as  to  the  proper  construction  of  the  instrument. 


Letitia  Gordon  vs,  Edward  P.  Torrey  and  others. 

Id  a  dispute  between  a  mortgagee  and  lien  claimants,  as  to  tbe  priority  of 
their  respective  encainbrances  on  the  mortgaged  premises,  where  it  was 
objected  to  the  validity  of  the  lien  that  the  building  was  not  erected  by 
ilie  owner  of  the  land,  nor  by  his  consent  expressed  in  writing,  and  it 
appeared  that,  pending  the  erection  of  the  building,  the  owner  had  con- 
veyed away  the  land,  but  that  the  conveyance  was  merely  as  collateral 
(security  for  the  payment  of  a  debt  due  to  the  grantee,  that  the  deed  waj? 
intended  simply  as  a  mortgage,  and  that  on  satisfaction  of  the  debt  the 
land  was  reconveyed — held,  that  these  circumstances  effectually  dispose 
of  the  objection  urged  against  the  validity  of  the  lien. 

A  rliange  of  ownership  during  the  progress  of  the  building  does  not  make 
a  n(»w  commencement  of  the  building,  nor  affect  the  validity  of  the  lien 
which  attached  at  the  commencement  of  the  building. 

Kor  will  the  interruption  of  the  work  for  a  short  period,  and  its  subse- 
quent resumption  without  a  change  of  its  original  design  and  character, 
constitute  a  new  commencement,  or  affect  the  attachment  of  the  lien 
when  the  building  was  originally  commenced. 

The  ])roceeding  under  the  statute  to  enforce  the  lien  by  said  deed  judgment 
is  a  proceeding  in  rem.  It  does  not  create  the  lien  any  more  than  a  pro- 
ceeding and  decree  for  the  foreclosure  of  a  mortgage.  There  is  nothing 
in  the  statute  which  requires  that  the  time  of  the  commencement  of  the 
building,  and  the  consequent  attaching  of  the  lien,  should  be  specified 
either  in  the  lien  itself  or  in  the  record  of  the  judgment. 

It  is  no  objection  to  the  validity  of  the  liens  that  the  mortgagor  procured 
them  to  be  filed,  or  that  he  concealed  their  existence  from  the  mortgagee 
at  the  time  of  obtaining  the  loan  for  which  the  mortgage  was  given.  If 
the  mortgagor  was  actuated  by  fraudulent  motives,  it  cannot  affect  the 
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rights  of  the  lienholden.    The  validity  of  the  liens  cannot  depend  upon 
^e  motives  which  saggested  their  being  filed. 


/.  W.  Scudder,  for  complainant. 

JShighty  for  lienholders. 

The  Chancellor.  The  bill  is  filed  to  foreclose  a  mortgage 
given  to  the  complainant,  by  Edward  P.  Torrey,  upon  a  house 
and  lot  in  Jersey  City.     The  only  question  in  dispute  be- 
tvreen  the  parties  is,  whether  the  complainant's  mortgage  is 
a,  prior  encumbrance  to  the  liens  of  the  mechanics  and  ma- 
terialmen for  work  done  and  materials  furnished  in  the  erec- 
tion of  the  house  upon  the  premises.     The  complainant's 
niortgage  is  dated  on   the  eleventh,  and  recorded  on  the 
thirteenth  of  April,  1861.     The  liens  were  filed  between  the 
twenty-seventh  of  July,  and  the  twenty-seventh  of  August, 
inclusive,  in  the  same  year.     The  building  was  commenced, 
J^ccording  to  the  testimony  of  Torrey,  the  owner  and  builder, 
in  the  fall  of  1859.     The  foundation  was  then  built.    The 
building  was  resumed  in  the  following  spring  about  May, 
and  completed,  he  thinks,  in  May,  1861.     So  far  as  can  be 
ascertained   from   the  liens  filed,  the  work  and  materials 
^tich  form  the  subject  of  the  lien  were  done  and  furnished 
between  September,  1860,  and  May,  1861. 

1-  It  is  objected  to  the  validity  of  the  lien  that  the  build- 
ing was  not  erected  by  the  owner  of  the  land,  nor  by  his 
consent  expressed  in  writing.  The  legal  title  was  in  Torrey, 
the  builder,  from  the  nineteenth  of  September,  1859,  until 
the  eleventh  of  August,  1860,  when  he  conveyed  it  to  Thomas 
B-  Oakley.  On  the  tenth  of  April,  1861,  it  was  reconveyed 
by  Oakley  to  Torrey.  Torrey  testifies,  and  the  fact  does  not 
*®^ni  to  be  at  all  questioned,  that  he  conveyed  the  land  to 
Oakley  merely  as  collateral  security  for  the  payment  of  a 
debt  due  from  him  to  Oakley ;  that  the  deed  was  intended 
simply  as  a  mortgage,  and  that  upon  the  satisfaction  of  the 
debt  the  land  was  reconveyed.    This  effectually  disposes  of 
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the  objection.  But  admitting  the  title  to  have  been  absolute 
in  Oakley,  it  is  not  perceived  that  the  rights  of  the  lien- 
holders  are  affected.  The  building  was  commenced  by  Torrey 
while  the  title  was  in  him.  The  foundation  was  then  built. 
The  liens  attached  at  the  commencement  of  the  building 
upon  the  estate  of  Torrey,  and  the  title  passed  to  Oakley, 
and  was  reconveyed  to  Torrey  subject  to  the  encumbrance  of 
the  liens.  A  change  of  ownership  during  the  progress  of 
the  building  does  not  make  a  new  commencement  of  the 
building  nor  affect  the  validity  of  the  encumbrance.  Hem 
v.  Hopkins,  13  Serg,  ^  B.  269;  Pennock  v.  Hoover,  5  Hawk 
207 ;  Edwards  v.  Derrickson,  4  Didcher  39. 

Nor  will  the  intert-uption  of  the  work  for  a  short  period, 
and  its  subsequent  resumption  without  a  change  of  its  original 
design  and  character,  constitute  a  new  commencement,  or 
affect  the  attaching  of  the  lien  when  the  building  was  ori- 
ginally commenced.  American  Fire  Insurance  Co,  v.  Prtn- 
gU,  2  Serg.  4-  B.  138 ;  Hern  v.  Hopkins,  13  Serg.  <^  B.  269. 

After  the  conveyance  to  Oakley,  the  building  was  con- 
tinued under  Torrey 's  directions  and  for  his  benefit.  Oakley 
never  interfered  with  his  operations  nor  questioned  his  right, 
nor  is  he  now  in  court  setting  up  title  in  himself  or  ques- 
tioning the  right  of  Torrey  or  the  validity  of  the  liens. 

2.  It  is  objected  that  the  time  when  the  building  was 
commenced  is  not  specified,  either  in  the  lien  filed  or  in  the 
record  of  the  judgment,  and  that  the  encumbrance  therefore 
cannot  attach  until  the  actual  entry  of  the  judgment.  The 
statute,  in  express  terms,  makes  the  debt  a  lien  from  the 
commencement  of  the  building.  Nix.  Dig.  626,  §  11.  The 
proceeding  to  enforce  the  lien  is  a  proceeding  in  rem.  It  doe? 
not  create  the  lien  any  more  than  a  proceeding  and  decree 
for  the  foreclosure  of  a  mortgage  creates  the  encumbrance 
There  is  nothing  in  the  statute  which  requires  that  the  time 
of  the  commencement  of  the  building,  and  the  consequent 
attaching  of  the  lien  should  be  specified,  either  in  the  liei 
itself  or  in  the  record  of  the  judgment.  It  would  seem  tha 
any  such  entry  either  in  the  lien  or  in  the  judgment,  except 
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where  the  fact  was  in  some  way  put  in  issue,  and  found  by 
the  jury,  would  be  unauthorized  and  unavailing  as  evidence 
of  the  fact  It  is  certainly  a  matter  of  regret  that  so  ma- 
terial a  circumstance,  affecting  the  title  to  real  estate  as  the 
inception  of  the  encumbrance,  should  be  left  to  depend  upon 
the  parol  testimony  of  witnesses  often  deeply  interested  in 
regard  to. facts  of  equivocal  character,  which  may  constitute 
the  commencement  of  a  building.  But  so  is  the  statute,  and 
the  court  cannot  add  to  its  requirements.  It  may  be  true, 
as  insisted  by  the  complainant's  counsel,  that  in  the  absence 
of  parol  evidence  of  the  time  of  the  commencement  of  the 
building  the  record  of  the  judgment  can  furnish  no  evidence 
of  the  lien  prior  to  the  date  of  the  work  done,  or  materials 
furniBhed  as  specified,  or  to  the  actual  entry  of  the  judgment. 
But  that  question  does  not  arise  in  the  present  case.  The 
fact  is  unquestioned,  that  the  building  was  nearly  completed 
vhen  the  complainant's  mortgage  was  given. 

There  is  nothing  in  the  case  to  justify  a  doubt  in  regard 
to  the  bona  fides  of  the  claims  of  the  lienholders.  The  evi- 
dence shows  that  the  work  was  done  and  the  materials  fur- 
nished as  charged  by  the  claimants,  and  that  the  debts  have 
not  been  paid.  This  is  proved,  both  by  the  evidence  of  the 
lienholders  themselves  and  of  Torrey,  the  owner  and  builder. 
There  is  nothing  tending  to  discredit  their  testimony. 

If  it  be  admitted  that  Torrey  acted  in  violation  of  good 
faith  in  concealing  or  in  failing  to  disclose  the  existence  of 
the  liens  at  the  time  he  procured  the  loan  from  the  complain- 
ant for  which  the  mortgage  was  given,  it  cannot  affect  the 
legal  or  equitable  rights  of  the  lienholders.  Nor  are  those 
rights  at  all  impaired,  if  it  be  admitted  that  the  liens  were 
filed  at  the  instance  of  Torrey.  He  may,  in  perfect  consis- 
tency with  good  faith  and  fair  dealing,  have  desired  that  the 
just  claims  of  the  mechanics  and  materialmen  should  be  se- 
cured upon  the  building,  in  preference  to  the  Oakley  mort- 
gage, which  he  then  believed,  and  subsequently  proved  to  be 
fraudulent.  But  if  Torrey  was  actuated  by  fraudulent  motives 
it  could  not  affect  the  rights  of  the  lienholders.     The  validity 
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of  the  liens  cannot  depend  npon  the  motives  which  suggested 
their  being  filed. 

There  is  nothing  in  the  evidence  to  affect  the  validity  of 
the  liens,  or  their  priority  to  the  complainant  s  mortgage. 

It  will  be  decreed  accordingly. 


JoHX  CoRLEs  and  Wife  vs.  Philip  Lashley  and  John 

Abbott. 

When,  on  tbe  foreclosure  of  a  mortgage,  an  ezecntion  bad  been  iwaed, 
wbicb  by  mistake  directed  tbe  sale  of  land  not  included  in  complain- 
ant's mortgage,  nor  described  in  bis  bill,  and  by  virtue  of  wbicb  the 
sheriff  bad  sold  such  land,  an  injunction  will  issue  to  restrain  tbe  sheriff 
from  delivering  tbe  deed. 

On  a  sheriff's  sale  of  land  consisting  of  different  parcels,  tbe  general  rule 
is,  that  if  tbe  land  is  plainly  divisible,  it  should  be  told  in  different  par- 
cels, so  as  to  secure  the  highest  price. 


Motion  to  dissolve  an  injunction. 
J.  M.  Scovd,  for  the  motion. 
Canrumf  contra. 

The  Chancellor.  The  bill  was  filed  by  the  complainants 
to  restrain  the  delivery  of  a  deed  by  the  sheriff  of  Gloucester 
to  Philip  Lashley  for  three  tracts  of  land,  sold  by  him  on  the 
fourth  of  October,  eighteen  hundred  and  sixty-two,  by  virtue 
of  an  execution  issued  out  of  the  Gloucester  Circuit  Court. 
The  defendants,  having  answered  the  bill,  now  move  to  dis- 
solve the  injunction. 

There  is  no  dispute  as  to  the  material  facts  of  the  case 
upon  which  the  complainants'  equity  rests.  On  the  third  of 
March,  eighteen  hundred  and  sixty-two,  a  bill  was  filed  in 
the  Gloucester  Circuit  by  Philip  Lashley  to  foreclose  a  mort- 
gage, dated  on  the  fourth  of  April,  eighteen  hundred  and 
fifty-seven,  given  by  James  M.  MuUer  and  wife  to  John 
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Lashley,  jun.,  to  secure  the  payment  of  twelve  hundred  dol- 
lars, and  by  the  mortgagee  assigned  to  Philip  Lashley.    The 
mortgage  covered  two  tracts  of  land,  the  one  containing 
seventy-one  acre«,  and  the  other  containing  sixty-eight  acres 
and  ninety-eight  hundredths  of  an  acre.     The  bill  described 
the  mortgaged  premises,  and  prayed  a  decree  for  foreclosure 
and  sale.     John  Abbott  held  a  prior  mortgage,  given  by 
John  Lashley,  jun.,  upon  the  same  premises,  and  also  upon 
a  third  tract,  containing  one  hundred  and  ten  acres.     He 
"was  made  a  defendant  to  Lashley's  bill  of  complaint,  and  by 
liis  answer  he  claimed  to  bo  a  prior  encumbrancer  upon  the 
premises  described  in  the  complainants'  bill. 

The  master  reported  that  the  two  mortgages  were  upon 
the  same  premises,  and  a  decree  was  made,  pursuant  to  the 
prayer  of  the  bill,  for  the  sale  of  the  premises  covered  by  the 
complainants'  mortgage.  An  execution  thereupon  issued, 
Bot  only  for  the  sale  of  the  premises  covered  by  the  com- 
plainants' mortgage,  but  also  for  the  sale  of  the  one  hundred 
and  ten  acre  tract  included  in  Abbott's  mortgage,  but  not 
covered  by  the  mortgage  of  Lashley,  the  complainant.  The 
slieriif  advertised  the  three  tracts  for  sale,  as  required  by 
tlie  execution,  and  on  the  day  of  sale  the  entire  premises 
were  offered  and  struck  off  as  one  tract  to  Philip  Lashley  for 
five  hundred  dollars. 

At  the  time  the  bill  of  foreclosure  was  filed,  the  title  to 
the  one  hundred  and  ten  acre  tract  was  in  Mary  Corles,  the 
wife  of  John  Corles,  who  are  complainants  in  this  suit. 
Neither  Mary  Corles,  nor  her  husband,  nor  her  immediate 
grantor,  who  acquired  title  to  the  one  hundred  and  ten  acre 
tract  on  the  sixth  of  January,  1858,  were  parties  to  the  bill 
of  foreclosure. 

It  is  evident,  upon  this  statement  of  facts,  that  the  land 
of  Corles  and  wife  has  been  sold  by  virtue  of  an  execution 
which  was  not  authorized  by  the  decree  nor  by  any  of  the 
previous  proceedings  in  the  cause.  The  decree  properly 
conformed  to  the  prayer  of  the  bill.  It  directs  a  Siile  only 
of  the  premises  described  in  the  bill.     The  decree  never  is, 
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and  upon  obvious  principles  cannot  be  broader  than  the 
prayer  for  reUef.  If  it  is  essential  to  the  purposes  of  equity 
that  land  not  covered  by  the  complainants'  mortgage  should 
be  sold  under  the  decree,  the  bill,  both  in  its  statements  and 
in  its  prayer,  must  be  framed  accoraingly.  The  whole  diffi- 
culty has  arisen  from  a  misapprehension  as  to  the  extent  of 
the  premises  covered  by  Abbott's  mortgage.  It  was  no 
doubt  understood  to  cover  precisely  the  same  premises  as 
were  included  in  Lashley 's  mortgage.  This  accounts  for  the 
frame  of  the  bill  and  of  the  decree  and  of  the  mistake  in 
the  master's  report. 

It  was  suggested,  upon  the  argument,  that  the  injunction 
might  be  retained  as  to  the  one  hundred  and  ten  acre  tract 
owned  by  Mary  Corles,  and  dissolved  as  to  the  land  actually 
covered  by  the  decree.  But  this  would  serve  only  to  embar- 
rass and  complicate  still  further  the  rights  of  the  parties. 
Had  the  different  tracts  been  sold  separately,  that  course 
might  perhaps  have  been  adopted.  But  they  were  sold  for 
one  gross  sum.  How  is  the  price  for  which  the  one  hundred 
and  ten  acre  tract  was  sold  to  be  determined  ?  and  how  is 
the  consideration  which  the  purchaser  is  to  pay  for  the  re- 
maining tracts  to  be  ascertained  ?  Besides,  there  are  equities 
subsisting  between  the  owners  of  the  diflferent  tracts  which 
can  only  be  settled  by  a  proper  decree. 

The  mode  of  sale  appears  to  have  been  improper.  The 
land,  though  held  in  distinct  tracts  by  diflerent  owners,  was 
sold  in  one  entire  parcel.  The  general  rule  is,  that  if  the 
land  is  plainly  divisible,  it  should  be  sold  in  different  par- 
cels, so  as  to  secure  the  highest  price.  Woods  v.  Mondlj  1 
Johns,  Ch.  B.  505 ;  Merwin  v.  Smith,  1  Green's  Ch.  E.  196. 

But  this  point  is  not  relied  on  as  a  ground  for  sustaining 
the  injunction. 

The  injunction  must  be  retained,  and  an  opportunity  af* 
forded  to  have  the  errors  in  the  proceedings  corrected. 
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Executors  of  Elizabeth  Clarke  vs.  Edgar  W.  Canfield 

and  others, 

126  8tatate  (Nix.  Dig.  211,  {  4,)  which  raises  a  presumption  of  the  death 
of  »  person  absenting  himself  for  seven  years  without  being  heard  from, 
"was  designed  to  furnish  a  legal  presumption  of  the  time  of  the  death,  as 
^vrell  as  of  the  fact  of  the  death. 

Tx  tbe  absence  of  the  statute,  the  presumption  would  be  that  the  absent 
person  is  still  alive.  Tliis  presumption  of  the  continuance  of  life  only 
creases  when  it  is  overcome  by  the  countervailing  presumption  of  death 
afforded  by  the  statute,  which  is  not  until  the  end  of  seven  years. 

Ctk^  presumption  of  death  which  arises  at  the  expiration  of  seven  years 
cannot  operate  retrospectively. 


drowning,  for  complainants. 

Grey^  for  defendants. 

The  Chakcellor.    Elizabeth  Clarke,  by  her  will,  bearing 
^te  on  the  twenty-seventh  of  August,  1862,  gave  to  her 
grand  nephew,  Edgar  W.  Canfield,  a  legacy  of  five  hundred 
dollars.    After  other  legacies,  she  gave  the  residue  of  her 
^tate  to  Elizabeth  Woolston.     The  testatrix  died  on  the 
fourth  of  December,  1852,  having  left  assets  sufficient  to  pay 
^U  the  legacies  given  by  her  will.     The  executors,  by  their 
*>ill,  admit  the  legacy  to  be  in  their  hands,  but  allege  that 
they  are  unable  to  ascertain  whether  Canfield,  the  legatee,  is 
^tually  dead,  and  if  dead,  whether  he  died  before  or  after 
the  testatrix.     If  he  died  before  the  testatrix,  the  legacy 
lapfied,  and  falls  into  the  residue  of  the  estate.     If  he  still 
survives,  it  belongs  to  the  legatee.     If  he  died  after  the  tes- 
^Wx,  it  belongs  to  his  infant  son  and  sole  next  of  kin.    The 
"ill  prays  that  the  complainants  may  be  decreed  to  pay  the 
Dioney  to  the  party  entitled  to  receive  the  same,  or  that  it 
°^y  be  invested  under  the  order  and  direction  of  the  court. 
The  evidence  in  the  cause  is  that  Canfield,  the  legatee,  re- 
sided at  Hartford,  in  the  state  of  Connecticut,  in  the  years 
1836  and  1837.    That  about  the  close  of  1837,  or  beginning 
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of  1838,  he  removed  to  Lumberland,  in  the  state  of  Ne- 
York,  where  he  resided  in  May,  1839.  In  1849,  a  letU 
was  received  from  him,  by  his  father,  dated  on  the  fourteeni 
of  December,  1849,  but  without  signature  and  without  an; 
thjng  to  indicate  where  it  was  written.  It  was  believe 
from  the  postmark,  to  have  been  dated  at  Easton,  Pennsy 
vania,  though  that  is  not  certain,  as  the  postmark  was  pa 
tially  obliterated.  Since  1849,  though  repeated  inquiri 
have  been  made  for  him  at  the  placte  of  his  last  residen 
and  elsewhere,  nothing  whatever  has  been  heard  from  hii 

It  is  conceded  that  the  evidence  brings  the  case  within  tl 
operation  of  the  statute  {Nix,  Dig,  211,  §  4,)  and  that  at  t! 
end  of  seven  years  from  the  time  the  legatee  was  last  hea: 
'  from,  there  arises  a  legal  presumption  of  his  death.  But 
is  urged,  that  although  at  the  end  of  seven  years  the  la 
presumes  that  the  absent  party  is  dead,  there  is  no  presum 
tion  wJicn  he  died ;  that  the  law  was  designed  to  furnish  e\ 
dence  of  the  fact  of  the  death,  but  not  of  the  time  of  tl 
death.  This  view  of  the  operation  of  the  statute  was  adopt< 
by  the  Court  of  Kings  Bench  and  Exchequer,  in  Doe  v.  i\ 
peaiiy  and  appears  to  be  the  settled  doctrine  of  the  Engli; 
courts.  Doe  ex  dem.  Knight  v.  Nepean,  5  Barn,  (Sf  Ad,  9< 
Nepean  v.  Doe  ex  d,  Knight,  2  Mees.  4"  W.  894 ;  In  re,  Cre 
19 ;  JEng,  Law  and  Eq,  19. 

The  same  view  appears  also  to  have  been  adopted  in  sor 
of  the  American  decisions.  McCartee  v.  Camels  1  Barb,  C 
E.  462 ;  Spencer  v.  Roper,  13  Iredell  333. 

In  Doe  V.  Nepean,  the  lessor  of  the  plaintiff  claimed  tl 
premises  by  title  accruing  on  the  death  of  Matthew  Kin 
who  went  to  America  in  1807,  and  was  never  afterwar 
heard  from.  The  action  was  brought  within  twenty  yea 
from  the  expiration,  but  not  within  twenty  years  from  t 
commencement  of  the  seven  years  absence.  There  was  : 
other  evidence  to  show  at  what  time  the  party  died,  and 
was  held  that  the  claim  was  barred  by  the  statute  of  limit 
tions.  As  against  the  plaintiff,  the  absent  party  was  pi 
sumed  to  be  alive  during  the  whole  period  of  seven  yea] 
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but  no  such  presumption  was  allowed  in  his  favor.  The 
effect  was  that  the  statute  of  limitations  operated  against 
the  plaintiff  within  thirteen  years  after  his  right  of  action 
accrvied. 

Itx   the  present  case  this  view  of  the  statute  must  give  rise 
to  naxich  more  serious  embarrassment,  and  will  defeat  a  re- 
covery of  the  fund  by  either  party  from  the  impossibility  of 
ascertaining  when  the  legatee  died.    The  child  of  the  special 
legatee,  to  entitle  himself  to  recover,  must  show  that  the 
legatee  survived  the  testatrix,  otherwise  the  legacy  lapsed. 
The     residuary  legatee,  to  establish  her  claim,  must  show 
that  the  special  legatee  died  in  the  lifetime  of  the  testatrix, 
for  in  that  event  alone  is  she  entitled  to  the  fund.     And  no 
length  of  time  will  remove  the  difficulty,  so  that  the  title  to 
the   fund  must  for  ever  remain  unsettled.     Similar  embar- 
rassments, it  is  obvious,  will  be  encountered  in  numerous 
cases,  in  which  the  aid  of  the  statute  may  be  invoked.     A 
construction  which  leads  to  such  results  ought  not  to  be 
adopted,  except  for  the  most  cogent  reasons.    It  will  greatly 
impair  the  beneficent  design  of  the  statute,  which  was,  I  ap- 
prehend, to  furnish  a  legal  presumption  of  the  time  of  the 
death,  as  well  as  of  the  fact  of  the  death.     And  that  design 
it  accomplishes  by  the  fairest  rules  of  interpretation. 

The  legatee  is  proved  to  have  been  living  about  three 
years  before  the  death  of  the  testatrix.  The  legal  presump- 
tion, independent  of  the  statute,  is  that  life  continues  until 
the  contrary  is  shown,  or  until  a  diflPerent  presumption  is 
raised.  Wilson  v.  Bodges,  2  East  313 ;  1  GreerUeafs  JSv., 
§41. 

In  the  absence  of  the  statute,  the  presumption  would  be 
that  the  legatee  is  still  alive.  The  design  of  the  statute  was, 
hy  an  arbitrary  rule,  to  fix  a  definite  limit  to  that  presump- 
tion of  the  continuance  of  life  by  a  contrary  presumption 
that  life  has  ceased.  But  the  presumption  of  life  ceases  only 
^hen  it  is  overcome  by  the  countervailing  presumption  of 
death.  And  the  real  question  is,  not  whether  the  statute 
Cornishes  any  evidence  of  the  precise  time  of  the  death,  but 

Vol.  n.  l 
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whether  it  famishes  any  evidence  of  the  occurrence  of  death 
before  the  end  of  the  seven  years.  If  it  does  not,  the  pre- 
sumption of  life  continues,  by  well  settled  rules  of  evidence, 
independent  of  the  statute.  The  presumption  of  death  which 
arises  upon  the  expiration  of  the  seven  years  cannot  operate 
retrospectively. 

There  is  an  apparent,  though  not  a  real  exception  to  the 
rule,  that  the  presumption  of  life  continues  in  the  case  of  at 
indictment  for  polygamy  where  the  wife  marries  during  th( 
absence  of  the  husband  before  the  expiration  of  seven  years 
But  there  the  presumption  of  the  continuance  of  life  is  over- 
come by  the  stronger  presumption  of  the  innocence  of  the 
party  accused.     Bex  v.  Twinvig,  2  Barn.  &  Aid.  386. 

So  there  may  be  circumstances  which  will  create  a  pre- 
sumption in  fact  of  the  death  of  an  absent  party  w^ithit 
seven  years.  But  this  in  no  wise  affects  the  legal  presump 
tion  created  by  the  statute,  and  in  the  absence  of  such  cir 
cumstances  the  presumption  of  life  continues  until  arrestee 
by  the  statute. 

It  is  no  answer  to  say  that  the  probabilities  are  that  th< 
death  did  not  occur  at  the  expiration  of  the  seven  years,  bu 
at  some  other  time  within  that  period.  The  time  of  tin 
death,  as  well  as  the  fact  of  death,  are  presumptions  not  o 
fact,  but  of  law.  The  law  regards  neither  as  certain.  I 
simply  declares  that  the  party  shall  be  presumed  to  be  dea< 
at  the  expiration  of  the  seven  years,  whenever  his  death  shal 
come  in  question.  The  language  of  the  statute,  as  well  a 
that  of  6  An7u,  ch.  18,  and  of  19  Charles  1,  eh.  2,  for  whicl 
our  statute  was  designed  as  a  substitute,  clearly  indicate 
that  an  arbitrary  rule  was  designed  to  be  established,  b; 
which  the  rights  of  parties  litigant  might  be  determined  ii 
the  absence  of  more  unequivocal  proof,  however  inconsisten 
that  presumption  might  be  with  the  actual  truth  of  the  case 

This  view  of  the  effect  of  the  presumption  created  by  th 
statute  is  sustained  by  the  great  weight  of  American  au 
thority.  Burr  v.  Sim,  4  Wharton  150;  Bradley  y.  Bradley 
4  Wharton  173;   WhOesidea'  Appeal,  23  Fenn.  St  M.  114 


OCTOBER  TERM,  1862.  123 

Carpenter  v.  Machmore. 

•        -^ • 

Smith  V.  KnowltoUj  11  New  Hamp.  196;  Newman  v.  Jen- 
faVw,  10  Pidc.  515 ;  Eagle  v.  Emmet,  4  5rad/.  124.  See, 
also,  Fc6*ter  v.  Berchmore,  13  Fe«ey  363. 

It  appearing  that  the  special  legatee  was  in  life  about 
three  years  before  the  death  of  the  testatrix,  the  presump- 
tion is  that  he  continued  in  life  until  after  the  death  of  the 
testatrix,  and  that  consequently  the  legacy  did  not  lapse. 
More  than  seven  years  having  elapsed  since  the  legatee  was 
last  heard  from,  the  legal  presumption  created  by  the  statute 
attaches.  The  legatee  is  now  presumed  to  be  dead,  and  the 
next  of  kin  is  entitled  to  the  fund. 

The  executors  will  be  chargeable  with  interest  only  in  the 
event  of  their  having  used  or  made  profit  out  of  the  fund. 


Charles  R.  Carpenter  vs.  Smith  Muchmore. 

^  a  petition  by  a  defendant  that  a  decree  of  this  court,  in  all  respects 
regular,  be  opened,  and  that  he  be  admitted  to  answer,  alleging  surprise 
*n<i  merits,  it  was  held — 

That  the  general  rule  is  that  a  decree  regularly  entered  and  enrolled  can- 
not be  altered  except  by  bill  of  revivor. 

Great  liberality  has  been  exercised  in  the  opening  and  correcting  of  de- 
•^ees  before  enrollment,  and  even  afterwards  (where  the  decree  has  been 
taken  pro  con/esso),  for  the  purpose  of  rectifying  mistakes  apparent  upon 
^e  face  of  the  proceedings,  or  where  there  is  a  clear  case  of  surprise  and 
merits. 

■^hen  the  only  allegation  of  rmrprise  is  that  the  defendant  is  unacquainted 
with  proceedings  in  this  court,  but  in  some  way  got  the  impression  that 
he  would  have  until  the  first  day  of  the  present  term  to  file  his  answer, 
this  is  not  a  sufiicient  case  of  surprise.  It  was  his  duty  to  inquire  as  to 
his  rights.  If  he  negligently  relied  on  his  mistaken  impression,  he  in- 
curred the  hazard  of  his  default  in  not  answering. 

The  petition,  though  sworn  to,  is  no  evidence  of  the  facts  contained  in  it. 
Iti  truth  must  be  established  by  affidavits  and  other  evidence  taken  ac- 
cording to  the  rules  and  practice  of  the  court. 

/.  H.  BoylaUy  for  petitioner. 
TiUworth,  for  complainant. 
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The  Chancellor.  The  defendant,  by  petition,  asks  that 
the  decree,  entered  in  this  cause  on  the  twenty-third  of  Au- 
gust last,  be  opened,  and  that  he  be  admitted  to  answer. 
There  is  no  suggestion  that  the  decree  and  the  proceedings 
upon  which  it  is  founded  are  not  in  all  respects  regular. 

The  general  rule  is,  that  a  decree  regularly  entered  and 
enrolled  cannot  bo  altered,  except  by  bill  of  revivor.  2 
DanieWa  Ch,  Pr,  1232,  1235,  and  cases  cited  in  note  4 ;  1 
Barbour  8  Ch,  Pr.  366. 

Great  liberality  has  been  exercised  in  the  opening  and 
correcting  of  decrees  before  enrollment,  and  even  afterwards, 
where  the  decree  has  been  taken  pro  confesso,  for  the  pur- 
pose of  rectifying  mistakes  apparent  upon  the  li\ce  of  the 
proceedings,  or  where  there  is  a  clear  case  of  surprise  and 
merits.  2  DaiiicWa  Ch.  Pr.  1236 ;  1  Barbour  8  Ch.  Pr.  367. 

The  ground  of  complaint  is  that  the  mortgage  was  origi- 
nally given  for  a  larger  amount  than  was  actually  due,  not 
by  mistake  but  by  design.  The  alleged  fact  must  have  been 
known  to  the  defendant  at  and  before  the  time  when  the  bill 
was  filed.  The  subpoena  was  regularly  served,  returnable  on 
the  18th  of  June  last ;  the  decree  was  signed  on  the  23d  of 
August,  The  only  allegation  of  surprise  is,  that  "  the  de- 
fendant is  entirely  unacquainted  with  proceedings  in  this 
court,  but  in  some  way  got  the  impression  that  he  would 
have  until  the  first  day  of  the  present  term  to  file  his  an- 
swer." How  and  when  he  got  that  impression  is  not  stated. 
It  certainly  was  not  from  the  subpoena.  That  required  him 
to  appear  on  the  18th  of  June.  The  time  limited  by  law  for 
answering  expired  before  the  28d  of  ^ugust,  when  the  de- 
cree was  signed.  It  was  his  duty  to  inquire  as  ta  his  rights. 
If  he  negligently  relied  upon  his  mistaken  impressions,  he 
incurred  the  hazard  of  his  default  in  not  answering.  Almost 
every  defendant  against  whom  legal  proceedings  are  insti- 
tuted might  interpose  the  same  excuse  for  his  laches.  It 
constitutes  no  surprise,  in  the  legal  sense  of  the  term.  It  is 
a  clear  case  of  neglect  ou  the  part  of  the  defendant  to  file 
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his  answer,  according  to  the  requirement  of  the  statute,  after 
he  has  been  regularly  subpoenaed. 

Nor  has  the  petitioner  exercised  due  diligence  in  making 

his  application  to  open  the  decree.    The  petitioner  alleges 

that,  a  short  time  before  the  commencement  of  the  present 

term,  he  applied  to  a  solicitor  to  draw  his  answer,  and  while 

the   answer  was  being  prepared,  learned,  for  the  first  time, 

that  the  decree  had  been  made.     How  long  before  the  com- 

'^enceraent  of  the  term  he  employed  a  solicitor,  or  learned 

that  the  decree  was  made,  is  not  stated.     It  may  have  been 

a  Week  or  a  month.     No  application  was  made  to  open  the 

decree  until  the  sixth  of  November,  the  day  before  that  upon 

which  the  property  was  advertised  to  be  sold. 

TJpon  the  merits  of  the  case,  as  made  by  the  evidence,  the 
petitioner  is  not  entitled  to  relief.     The  only  witness  in  sup- 
port of  the  petition  is  Morehouse.     He  testifies  that  the  bond 
and  mortgage  in  question   were  given   at  the  instance  of 
Johnston,  the  mortgagee,  for  a  much  greater  sum  than  was 
really  due  to  him,  and  that  there  was  not  due  to  Johnston, 
on    said  bond  and  mortgage,  at  the  time  the  same  were 
giv-en,  or  at  any  time  since,  a  sum  exceeding  four  hundred 
dollars.    This  affidavit  was  made  on  the  22d  of  November, 
instant.  On  the  12th  of  November,  only  ten  days  previously, 
M^orehouse  was  examined  under  oath,  by  order  of  a  judge  of 
the  Essex  Circuit  Court,  under  the  act  to  prevent  fraudulent 
transfers  and  assignments.     He  then  testified,  in  answer  to 
a  direct  inquiry,  that  he  did  not  know  anything  about  the 
amount  due  to  Johnston  on  the  mortgage  given  to  him  by 
Muchmore.     Whether  the  first  or  last  affidavit  contains  the 
^th,  it  is  impossible  to  determine.     It  is  obvious  that  no 
dependence  can  be  placed  upon  the  testimony  of  the  witness. 
The  petition  of  Muchmore,  though  sworn  to,  is  no  evi- 
dence of  the  facts  contained  in  it.     Its  truth  must  be  esta- 
hlished  by  affidavits  and  other  evidence,  taken  according  to 
the  rules  and  practice  of  the  court.     Coxe  v.  Hoisted,  1 
6j^«en'«  Ch.  B.  311 ;  Crane  v.  Brigham,  3  Stockt.  33. 
There  is  no  evidence  sufficient  to  impeach  the  bona  fiies 
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of  the  mortgage  or  the  amount  of  the  indebtedness  as  estab- 
lished by  the  decree. 

The  application  must  be  denied,  and  the  rule  to  show  cause 
discharged  with  costs. 


William  Waldron  vs.  Thomas  W.  Letson. 

When  a  parcel  of  land  is  sold  under  a  decree  of  forecloenre,  and  is  strncli 
off  and  conveyed  to  the  purchaser  under  an  erroneous  impression  thai 
the  mortgage  covers  the  entire  tract,  the  price  for  the  entire  tract  being 
bid  and  paid,  and  the  purchaser  put  into  posi«esgi6n,  and  it  is  afterward 
discovered  that,  from  a  mistake  in  the  description,  the  mortgage  does  not 
cover  the  entire  premises  intended  to  be  mortgaged,  by  reason  whereo 
the  legal  title  fails,  the  purchaser  is  entitled  to  be  protected  in  the  peace 
able  possession  of.  the  land  purchased. 

Had  an  application  been  made  on  behalf  of  the  mortgagee  to  reform  th< 
mortgage  prior  to  the  date  of  foreclosure  there  could  have  been  no  doub 
of  bis  equitable  title,  to  relief.  And  if  a  mistake  in  a  mortgage  ma] 
be  corrected  it  is  just  and  equitable  that  the  mortgagor  should  abstaii 
from  availing  himself  of  the  mistake  to  the  prejudice  of  the  purchaser 

It  is  not  gross  carelessness  in  a  purchaser  at  a  sheriffs  sale  not  to  kno^ 
that  the  description  in  a  sheriff's  deed  does  not  include  the  entire  premise 
which  are  understood  to  be  offered  for  sale. 

In  this  case  the  devisee  of  the  mortgagor  was  restrained  from  proceedin| 
by  ejectment  to  recover  the  possession  of  that  part  of  the  premises  acci 
dentally  omitted  from  the  mortgage,  and  was  decreed  to  release  the  samt 
to  the  purchaser. 

H.  V.  Speer,  for  complainant. 

H,  Adrabiy  for  defendant. 

The  Chancellor.  In  the  year  1819,  Thomas  Letson  wai 
seized  and  possessed  of  a  lot  of  land  and  premises,  at  tb 
corner  of  Albany  and  Spring  streets,  in  the  city  of  Nev 
Brunswick,  known  as  the  tanyard  lot.  To  the  entire  fron 
of  the  lot  on  Albany  street,  and  to  about  one  hundred  anc 
nineteen  feet  of  the  front  on  Spring  street,  he  claimed  tith 
by  two  deeds ;  the  first  from  the  trustees  of  Freeman,  datet 
in  1813,  for  that  part  of  the  premises  which  composed  th( 
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original  tanyard  lot,  and  the  second  from   Philip   Oakey, 
dat^d  in  1822.     In  1819  the  original  tanyard  lot  was  enlarged 
by  tlie  addition  of  thirty  feet  on  Spring  street,  or  Spring 
alley,  taken  from  the  north,  or  rear  end  of  two  lots  owned 
by  Hjetson,  fronUng  south  on  Church  street.     In  1828  the 
taa^rard  lot  was  further  enlarged,  by  additions  from  the 
nor-t:.h,  or  rear  end  of  other  lots  on  Church  street,  owned  by 
Leti-son.     Being  thus  seized,  on  the  twenty-fifth  of  January, 
18S 1,  Thomas  Letson  executed  to  his  son,  John  S.  Letson,  a 
mox-tgage  to  secure  the  payment  of  $6000  "  on  all  that  cer- 
tain lot  of  land,  with  the  erections  thereon,"  situate  on  the 
80ixt.herly  side   of   Albany   street,  describing  the  land   by 
inetes  and  bounds,  included  in  the  two  deeds  from  the  trus- 
tees of  Freeman  and  from  Oakey,  but  not  including  the  addi- 
tions subsequently  made  to  the  premises  from  the  rear  of  the 
Cliurch  street  lots.     On  the  fourth  of  February,  1859,  upon 
*  bill  filed  by  William  Dunham,  an  assignee  of  the  said 
niortgage,  a  decree  was  made  for  the  foreclosure  and  sale  of 
said,  mortgaged  premises.     On  the  thirteenth  of  July,  1859, 
tl^B  premises  were  sold,  by  virtue  of  an  execution  issued  upon 
the  said  decree,  by  the  sheriff"  of  Middlesex  to  William  Wal- 
dron, who  became  the  purchaser  for  $5530.     On  the  twenty- 
seventh  of  July  a  deed,  in  pursuance  of  the  sale,  was  executed 
to  the  purchaser.     At  the  time  of  the  sale,  and  for  many 
y^ara  previous,  the  additions  made  from  the  Church  street 
lots  had  been  enclosed  and  used  with  the  tanyard  lot,  as  a 
P^rt  of  the  same  premises.     They  were  so  at  the  time  of  the 
s^le.    Thirty  feet  of  the  principal  building  on  the  premises 
then  stood  on  the  ground  taken  from  the  Church  street  lots 
^ot  included  within  the  description  of  the  mortgage.     The 
property,  when  offered  for  sale  under  execution,  was  spoken 
of  by  the  sheriff  as  the  tanyard  property,  though  no  descrip- 
tion of  it  was  given  by  him  variant  from  that  contained  in 
the  execution.     The  purchaser  took  possession  of  the  whole 
premiaes  enclosed  and  known  as  the  tanyard  lot,  and  has  ex- 
pended $5C0  in  repairs  of  the  building  on  the  premises. 
On  the  thirty-first  of  May,  1861,  Thomas  W.  Letson,  a  son 


K 


128  CASES  IN  CHANCERY. 

Waldron  v.  Letson. 

•  '  ^^——^-^——^ 

of  the  mortgagor,  who  claims  title  to  the  premises  by  devise 
of  his  father,  commenced  an  action  of  ejectment  for  the  re- 
covery of  the  thirty  feet  on  Spring  street  upon  which  the 
grist  mill  stands.  The  bill  in  this  cause  was  thereupon  filed, 
claiming  that  the  mortgage,  execution,  and  sAeriflTs  sale  were 
intended  to  cover  and  convey  the  entire  lot,  with  the  build- 
ings thereon,  praying  that  the  sheriff  s  deed  might  be  reformed 
and  rectified  by  inserting  sixty-three,  instead  of  thirty-three 
feet,  as  the  length  of  one  of  the  lines  on  Spring  street,  so  aa 
to  include  the  premises  in  dispute,  and  that  the  plaintiff  in 
ejectment  might  be  restrained  from  further  prosecuting  his 
action. 

It  is  satisfactorily  shown,  by  the  evidence,  that  the  mort- 
gage was  originally  understood  and  designed  to  include  the 
premises  in  dispute.  As  early  as  1819,  the  thirty  feet  on 
Spring  street  was  added  to  and  made  parcel  of  the  tanyard, 
a  bark-shed  being  erected  thereon,  and  forming  the  south 
line  of  the  lot.  Since  that  time  it  has  been  used  and  occu- 
pied as  a  part  of  the  tanyard  lot,  and  lain  within  the  same 
enclosure.  In  1822,  Thomas  Letson,  the  mortgagor,  sold 
and  conveyed  the  adjoining  lot  on  Church  street  up  to  the 
bark-shed.  The  boundaries  of  the  tanyard,  so  far  as  the 
present  controversy  is  concerned,  continued  unchanged  from 
the  year  1819  to  the  present  time.  In  1839  the  mortgagor, 
by  will  of  that  date,  devised  the  premises  to  his  son,  Thomas 
W.  Letson,  by  the  following  description  :  "  The  tanyard  lot 
and  buildings,  including  all  the  land  on  Spring  alley  to  lot 
of  John  S.  Letson  in  Albany  street."  Under  this  devise  the 
defendant  claims  title  to  the  premises  in  dispute,  and  they 
are  undoubtedly  included  in  the  description.  On  the  twelfth 
of  May,  1848,  articles  of  agreement  were  entered  into  between 
Thomas  Letson  and  his  son,  Thomas  W.  Letson,  by  which 
the  premises  were  leased  to  the  son  for  a  term  of  years,  in 
and  by  which  instrument  it  was  agreed,  among  other  things, 
that  the  lessor,  Thomas  Letson,  should  erect  a  substantial 
brick  building  on  said  lot  for  manufacturing  purposes  for  the 
benefit  of  the  lessee.     The  agreement  recites  that  "  Thomafi 
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Xetson  is  seized  and  possessed  of  a  certain  lot  and  premises, 
Witii  the  buildings  thereon,  situate  at  the  corner  of  Spring 
alley  and  Albany  street,  in  New  Brunswick,  and  by  his  said 
last  will  and  testament  hath  devised  the  said  lot  of  land  and 
premises  unto  the  said  Thomas  W.  Letson."     A  brick  build- 
ing ^was  thereafter  erected  on  the  premises,  fronting  on  Spring 
alley  seventy  feet,  by  forty  feet  in  depth.     The  south  end  of 
of  ttie  building  corresponded  with  the  south  line  of  the  tan- 
yard  lot,  as  previously  used,  so  that  thirty  feet  of  its  length 
on  Spring  street  stood  upon  the  ground  added  to  the  original 
taayard  from  the  rear  of  the  Church  street  lots.     The  pre- 
mises were  in  this  situation  on  the  twenty-fifth  of  January, 
1851,  when  the  mortgage  in  question  was  given  by  Thomas 
Letson  to  his  son,  John  S.  Letson.     The  mortgagee  testifies 
that  the  mortgage  was  understood  by  him  to  cover  the  whole 
lot,  and  he  believes  it  was  so  understood  and  intended  by  the 
mortgagor.     The  counsel  of  the  mortgagor,  by  whom  the 
mortgage  was  drawn,  and  who  also  drew  the  will  of  the 
mortgagor  and  the  lease  from  him  to  his  son  Thomas,  states 
that  he  was  instructed  by  the  mortgagor  to  prepare  the  mort- 
gage upon  the  share  of  his  real  estate  which  he  had  devised 
to  his  son,  Thomas  W.  Letson,  assigning  particularly  his  rea- 
sons for  placing  the  mortgage  upon  that  property,  and  that 
the  mortgage  was  intended  to  embrace  this  property.     The 
^tten  instruction  to  counsel,  or  the  statement  of  the  mort- 
gagor's wishes,  written  two  days  before  the  date  of  the  mort- 
gage, is  produced,  in  which  the  mortgagor  states  that,  as 
Diany  changes  have  taken  place  since  his  will  was  executed, 
he  desires  some  alteration  respecting  that  portion  given  to 
Thomas  W.  Letson ;  "  that  he  has  placed  in  cash  $6000,  which 
he  wished  to  be  secured  by  bond  and  mortgage  in  favor  of 
John  S.  Letson  on  the  mill  and  lanyard  property.**    The 
^^nill''  upon  which  the  mortgage  was  to  be  given  was  the 
hrick  building,  thirty  feet  of  which  stands  outside  of  the  lot 
described  in  the  mortgage.     The  mortgage  was  given,  in  part 
At  least,  as  security  for  money  advanced  in  the  construction 
^  that  building ;  and  yet  the  description  of  the  premises 
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contained  in  the  mortgage  runs  nearly  through  the  centre  of 
the  building,  utterly  destroying  its  value  for  all  the  purposes 
for  which  it  was  intended  and  used,  and  greatly  impairing 
the  security  of  the  mortgage.  It  is  incredible  that  such 
should  have  been  the  intention  either  of  the  mortgagor  or 
mortgagee.  By  an  agreement,  entered  into  on  the  twenty- 
second  of  February,  1851,  by  thf».  mortgagor  with  his  son, 
John  S.  Letson,  it  is  recited  that'  the  mortgagor  had  agreed 
with  his  son,  Thomas  W.  Letson,  to  erect  a  brick  building  on 
the  lot  at  the  corner  of  Spring  alley  and  Albany  street,  at  a 
cost  of  $2000 ;  that  the  building  had  been  erected  at  the 
cost  of  about  $4000,  and  that  he  had  executed  a  bond  and 
mortgage  on  said  preyniscs  to  secure  John  S.  Letson,  &c. 

The  evidence  renders  it  certain  that  the  mortgage  was  un- 
derstood and  intended  by  lx)th  parties  to  cover  the  premises 
in  dispute.     The  mistake  arose  from  adhering,  in  the  descrip- 
tion, to  the  boundaries  of  the  property  as  originally  purchased, 
without  adverting  to  the  additions  made  from  time  to  time 
to  the  rear  of  the  lot  from  portions  of  other  lots  owned  by 
the  mortgagor.    It  was  understood  that  the  mortgage  included 
the  premises  in  dispute  during  the  life  of  the  mortgagor, 
after  his  death,  and  at  the  time  of  the  foreclosure  and  sale 
by  the  sheriff.     The  purchaser  entered  into  possession  of  the 
entire  premises,  as  they  had  been  held,  used,  and  occupied  by^ 
all  the  parties  for  over  thirty  years.     Thomas  W.  Letson,  by^ 
his  answer,  admits  that  at  the  time  of  the  sale  he  was  not> 
aware  that  the  mortgage  did  not  include  all  the  premises  de- 
vised to  him  as  thoy  then  existed,  or  that  he  had  any  claim, 
to  any  part  thereof  by  reason  of  its  not  being  covered  by  th^ 
mortgage,  and  he  excuses  himself  on  this  ground  for  not^ 
stating  his  claim  at  the  time  of  the  sale. 

Had  an  application  been  made  on  behalf  of  the  mortgagee 
to  reform  the  mortgage  prior  to  the  decree  of  foreclosure 
there  could  have  been  no  doubt  of  his  equitable  title  to  relief- 
There  is  no  more  familiar  or  salutary  exercise  of  the  poweir 
of  a  court  of  equity  to  relieve  against  mistakes  in  writtei» 
instruments  than  that  of  correcting  mistakes  in  the  de&ai^ 
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tion  of  the  boundaries  of  lands  conveyed  or  mortgaged.  It 
is  equally  clear  that  if  the  purchaser  at  the  sheriflTs  sale  had 
discovered  the  mistake  before  the  delivery  of  the  deed  and 
the  payment  of  the  purchase  money,  he  would  have  been 
relieved  from  the  obligation  of  his  bid  on  the  ground  that 
the  bid  was  made  under  a  mistake. 

The  real  question  in  the  cause  is  whether  the  party  is  en- 
titled to  relief  in  the  situation  in  which  he  now  stands,  and 
if  to  any,  what  that  relief  should  be.  Can  the  alleged  mis- 
take be  rectified  ? 

There  is  no  mistake  in  the  sheriff's  deed.  There  is  no  va- 
riance or  discrepancy  between  the  description  of  the  premises 
in  the  deed  and  in  the  execution.  The  sheriff  has  conveyed 
all  that  he  was  commanded  or  authorized  to  sell  and  all  that 
he  advertised  for  sale. 

Nor  is  there  any  mistake  in  the  proceedings  in  chancery 
^nder  which  the  sale  was  made.     The  bill  of  complaint  de- 
scribes the  property  as  it  is  described  in  the  mortgage.    The 
execution  follows,  as  it  must  necessarily  do,  the  description 
^^  the  bill.     The  premises  conveyed  by  the  sheriff  were  the 
same  as  those  described  in  the  bill,  execution,  and  advertise- 
Bients  of  sale,  and  were  the  only  premises  of  which  a  sale 
could  have  been  decreed  under  the  bill  filed  in  the  cause. 
There  is,  then,  no  mistake  in  the  proceedings  which  can  be 
corrected.     The  mistake  exists,  not  in  the  proceedings  for 
foreclosure,  but  in  the  original  mortgage  upon  which  those 
proceedings  are  based.     The  correction,  if  anywhere,  is  to  be 
^e  there  where  the  error  originated.     But  the  time  has 
passed  for  correcting  either  the  mortgage  or  the  proceedings 
^uder  it.    The  mortgage  has  been  extinguished,  or  the  rights 
of  the  mortgagor  under  it  determined  by  the  decree.     The 
decree  has  been  executed.     The  rights  acquired  under  it  are 
vested.    I  am  clear  that  the  specific  relief  prayed  for  cannot 
^  granted. 
Is  the  complainant  without  remedy  ? 
The  complainant  claims  to  be  protected  in  the  possession 
a»d  enjoyment  of  the  premises  for  which  he  bid  at  the  sheriff's 
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sale  and  for  which  he  paid  the  purchase  money.  They  ar 
the  same  premises  which  it  was  understood  and  believed,  b 
persons  present  at  the  sale,  were  being  sold.  They  are  tl 
same  premises  which  the  mortgagor  agreed  to  mortgage,  an 
which  the  mortgagee  accepted  as  security  for  the  mortgaj 
debt.  The  mortgagee  has  received  the  price  of  the  who 
lot  in  satisfaction  of  the  mortgage  debt.  The  mortgag( 
has  been  relieved  of  his  indebtedness  to  the  extent  of  tl 
price  of  the  whole  lot.  The  parties  now  stand,  in  the  fu 
enjoyment  of  all  their  rights,  precisely  as  they  would  ha^ 
done  had  the  mortgage  been  drawn,  and  the  sale  and  convey 
ance  made  according  to  the  intention  and  understanding  ( 
the  parties.  The  complainant  would  seem  to  present  a  ver 
strong  claim  to  be  protected  in  the  quiet  enjoyment  of  tl 
premises,  as  against  the  mortgagor  and  his  devisee.  Havin 
had  the  price  of  the  entire  lot  applied  to  the  extinguishmei 
of  the  mortgage  debt,  he  can  have  no  equitable  title,  c 
against  the  purchaser,  to  any  portion  of  the  lot. 

I  proceed  upon  the  assumption,  which  is  fully  justified  b 
the  evidence,  that  it  was  understood  not  only  by  the  pu] 
chaser,  but  by  the  bidders  and  persons  generally  at  the  sal 
that  the  entire  lot  was  being  sold,  and  that  the  price  for  whic 
it  was  struck  off  was  the  price  for  which  the  entire  lot  woul 
have  sold.  If  it  were  otherwise  the  rights  of  the  mortgage 
would  have  been  prejudiced,  and  he,  and  not  the  purchase; 
would  have  been  entitled  to  equitable  relief. 

It  was  suggested,  upon  the  argument,  that  the  whole  diff 
culty  originated  in  the  neglect  of  the  purchaser  in  not  exan 
ining  the  description  in  the  sheriff's  advertisements,  and  thj 
a  party  will  not  l>e  relieved  against  the  consequences  of  h 
own  gross  carelessness.  But  is  it  gross  carelessness  in  tL 
purchaser  at  a  sheriflTs  sale  not  to  know  that  the  descriptio 
in  the  sheriff's  deed  does  not  include  the  entire  premise 
which  are  understood  to  be  offered  for  sale  ? 

Undoubtedly  the  purchaser  is  bound   to  use  reasonab! 
diligence  in  ascertaining  what  the  property  is  for  which  he 
bid  ling  at  a  public  sale.     But  suppose  he  examines  the  d 
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scription  in  the  advertisement,  how  shall  he  know,  except  by 
an  actual  survey,  that  the  description  does  embrace  the  entire 
premises  which  are  offered  for  sale?  He  may  ascertain 
whether  the  description  corresponds  with  the  description  in 
the  execution;  but  how  shall  he  know  whether  the  execution 
follows  the  mortgage,  or  whether  there  are  misdescriptions  in 
the  mortgage,  or  whether  it  covers  the  entire  premises  de- 
signed to  be  mortgaged  ? 

XJnder  a  sale  by  execution  at  common  law  of  a  house  and 
lot  or  of  a  farm,  how  is  the  purchaser  to  ascertain  whether 
the  description  in  the  sheriff's  deed  includes  the  whole  pre- 
^^ises  ?  In  the  present  case  it  is  obvious  that  the  discrepancy 
^^t'ween  the  description  in  the  advertisement,  and  the  visible 
^undaries  of  the  lot,  as  offered  for  sale,  could  only  have  been 
^^certained  by  actual  measurement. 

The  objections  to  granting  relief  to  the  purchaser  are  en- 
"t-irely  of  a  technical  character.     The  question  arises  between 
t-lie  devisee  of  the  mortgagor  and  the  purchaser  under  the 
sheriff's  sale.     There  are  no  intervening  equities  to  be  affected 
^y  the  decree.     The  mortgagee  is  a  party  to  the  bill,  and 
^^inaits  the  complainant's  equity.     The  rights  of  persons  in- 
^^x^ested,  if  there  be  such  who  are  not  parties  to  the  bill,  can- 
not be  prejudiced  by  the  decree.     There  is  no  necessity  for 
^^  amendment  either  in  the  mortgage  or  the  sheriff's  deed. 
Tile  ground  of  relief  is,  that  it  is  equitable  that  the  com- 
plainant should  be  quieted  in  the  enjoyment  of  the  premises 
^^  dispute.     All  that  is  required  is  that  the  defendant,  the 
^^^visee  of  the  mortgagor,  should  be  restrained  from  proceed- 
ing at  law,  and  should  be  decreed  to  release  his  title  in  the 
Pi^emises  to  the  complainant. 

The  form  of  relief  was  administered  by  Chancellor  Kent, 

^n.  the  case  of  a  sheriff's  sale  under  an  execution  at  common 

law,  where  a  mistake,  as  to  the  extent  of  the  premises,  was 

^ade  in  the  sheriff's  deed,  under  circumstances  very  similar 

to  those  which  exist  in  the  present  case.     De  Hietfier  v.  Can- 

tiUon,  4  Johns.  Ch.  E,  85. 

There  is,  it  must  be  admitted,  this  distinction  between  the 
Vol.  II.  M 


134  CASES  IN  CHANCERY. 

Waldron  v.  Letson. 

cases.  In  that  case  the  mistake  existed  only  in  the  sheriff's 
deed.  The  sale  was  made  in  pursuance  of  power  vested  in 
the  sheriff,  and  in  accordance  with  the  terms  of  his  adver- 
tisement. Here  the  mistake  originated  in  the  mortgage. 
There  was  no  mistake  in  the  sheriff's  deed.  And  the  com- 
plainant is  asking  to  be  protected  in  the  enjoyment  of  pro- 
perty for  which  the  sheriff  neither  did  nor  could  convey  a  legal 
title.  But  that  circumstance,  while  it  increases  the  apparent 
difficulty  of  administering  relief,  does  not  affect  the  substan- 
tial equity  of  the  case. 

There  is  in  this  case  a  further  ground  of  equity,  viz.  that 
the  defendant  stood  by  and  permitted  the  property  to  be  sold, 
and  the  purchaser  to  make  improvements  on  the  premises, 
without  making  known  his  title.  But  I  am  not  disposed  to 
rest  the  case  at  all  upon  that  ground.  I  rest  it  upon  the 
broad  principle,  that  where  a  parcel  of  land  is  sold  under  a 
decree  of  foreclosure,  and  is  struck  off  and  conveyed  to  the 
purchaser  under  an  erroneous  impression  that  the  mortgage 
covers  the  entire  tract,  the  price  as  for  the  entire  tract  being 
bid  and  paid,  and  the  purchaser  put  into  possess  on,  and  it  is 
afterward  discovered  that,  from  a  mistake  in  the  description, 
the  mortgage  does  not  cover  the  entire  premises  intended  to  be 
mortgaged,  by  reason  whereof  the  .legal  title  fails,  the  pur- 
chaser is  entitled  to  be  protected  in  the  peaceable  possession 
of  the  land  purchased.  If  the  mistake  in  a  mortgage  may 
be  corrected,  it  is  just  and  equitable  that  the  mortgagor  should 
abstain  from  availing  himself  of  the  mistake  to  the  prejudice 
of  the  purchaser. 

I  think  the  defendant  should  be  perpetually  enjoined  firom 
proceeding  at  law,  and  be  decreed  to  release  his  right  and 
title  in  the  premises  to  the  complainant ;  the  form  of  release, 
if  counsel  cannot  agree  in  regard  to  its  terms,  to  be  approved 
by  one  of  the  special  masters  of  the  court. 

The  decree  to  be  made  without  costs  to  either  party,  as 
against  the  other. 
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Asa  Whitehead's  Executors  vs.  The  First  Methodist 
Protestant  Church  of  Newark  and  others. 

In  a  bill  for  the  foreclosure  of  a  mortgage,  in  which  a  question  arose  be- 
tween the  complainants,  whose  mortgage  was  given  before  the  erection  of 
a  building  on  the  land,  and  certain  lienholders,  who  had  liens  for  the 
erection  of  the  building,  as  to  the  proportions  in  which  they  were  re- 
spectively entitled  to  share  in  the  proceeds  of  sale  which  were  insufficient 
to  satisfy  all  the  claims,  it  was  held  that  the  only  safe  mode  of  determin- 
ing the  relative  claims  of  the  reppective  parties  will  be  for  the  master  to 
"certain  the  fair  market  value  of  the  lot  and  building,  and  also  of  the 
valne  of  the  lot,  as  it  stood  at  the  time  of  the  mortgage,  clear  of  the 
building,  both  valuations  having  relation,  as  near  as  may  be,  to  the  time 
of  aale. 

The  mode  of  estimating  the  relative  values  of  the  land  and  building  in 
^^itenack  v.  Noe,  3  Stockton  330,  and  in  Newark  Lime  and  Cement  Co. 
▼•  -i/orrM(m,  2  Beasley  136,  criticised  and  disapproved. 


^<^ri8kie,  for  complainants. 

Reasbey,  for  the  lienholders. 

The  Chancellor.  The  bill  is  filed  to  foreclose  a  mort- 
age, given  by  the  First  Methodist  Protestant  Church  of 
Newark  to  the  complainants'  testator,  upon  a  lot  of  land 
fronting  seventy  feet  on  the  south  side  of  Hill  street,  in 
the  city  of  Newark,  to  secure  the  payment  of  six  thousand 
dollars. 

The  mortgage  bears  date  on  the  twentieth  day  of  July, 
1859,  and  was  given  to  secure  the  purchase  money  of  said  lot 
in  one  year  from  date  with  interest.  The  mortgagors  cove- 
i^nted  to  keep  the  building  to  be  erected  upon  the  premises 
insured  against  loss  by  fire  in  at  least  the  sum  of  $4000,  and 
to  assign  the  policy  of  insurance  to  the  mortgagee  as  collateral 
security  for  the  payment  of  the  debt.  The  mortgage  wa^ 
recorded  on  the  twenty-seventh  of  July,  1859.  After  the 
date  of  the  complainants'  mortgage  the  mortgagors  erected 
&  church  edifice  upon  the  lot.  Ezra  Reeve,  one  of  the  defend- 
ants, filed  a  lien  upon  the  building  and  lot  for  carpenter  work 
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and  materials,  upon  which,  on  the  twelfth  of  April,  1862,  he 
recovered  judgment  to  the  amount  of  $4845.84  besides  costs. 
Jonas  C.  Reeve,  another  of  the  defendants,  filed  a  lien  for 
mason  work  and  materials,  upon  which,  on  the  twelfth  of 
April,  1862,  he  recovered  j  udgmen t  for  $2508.95  besides  costs. 

There  is  no  question  as  to  the  validity  and  order  of  priority 
of  the  respective  encumbrances. 

It  is  admitted  that  the  mortgage  was  given  and  recorded 
before  the  commencement  of  the  building ;  that  the  mortgage 
is  the  prior  encumbrance  on  the  land,  and  the  liens  the  prior 
encumbrance  on  the  building. 

The  only  question  is,  how  is  the  relative  value  of  the  build- 
ing and  the  land  to  be  ascertained. 

The  complainants  insist  that  the  master  shall  ascertain  the 
present  value  of  the  lot,  were  there  no  building  upon  it,  not 
at  a  forced  or  public  sale,  but  at  its  fair  market  value,  to  a 
person  able  and  willing  to  hold  it  till  he  can  realize  its  true 
value,  and  that  the  sum  so  ascertained  shall  be  first  paid  to 
the  mortgagee  out  of  the  proceeds  of  the  sale. 

The  defendants  insist  that  the  true  mode  is  to  ascertain, 
as  near  as  may  be,  the  price  which  the  building  alone, 
and  the  building  and  the  lot  together,  will  respectively 
bring  at  sheriff's  sale,  and  the  relative  value  of  the  two  will 
fix  the  proportion  of  the  proceeds  of  the  sale  to  which  the 
parties  are  respectively  entitled. 

It  is  clear  that  the  value  of  the  building  and  lot  should  be 
ascertained  by  the  same  standard,  and  that  value  should  have 
relation,  as  near  as  may  be,  to  the  time  of  the  sale. 

The  true  measure  of  equity  unquestionably  would  be  to 
give  to  the  mortgagee  the  value  of  the  lot  clear  of  the  encum- 
brance of  the  building,  and  to  the  lienholder  the  enhanced 
value  which  his  labor  and  materials  have  given  to  the  lot.  The 
mortgagee  cannot  in  equity  claim  that  he  shall  be  benefited 
by  the  work  and  labor  of  the  mechanic  or  materialman,  but 
he  has  a  strong  claim  in  justice  and  equity  to  insist  that  he 
shall  not  be  injured  by  the  operation  of  their  claims.  On  the 
other  hand,  the  materialman  has  a  right  to  insist  that  the  loss 
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incurred  by  the  mortgagee  by  a  forced  sale,  or  by  a  depreci- 
ation in  value  of  property  at  the  time  of  the  sale,  shall  not 
be  thrown  upon  him.     Each  claimant  should  bear  his  pro- 
portionate share  of  loss  resulting  from  a  sale  below  the  real 
value  of  the  property.     That  is  a  loss  to  which  every  mort- 
gagee is  exposed,  and  which  is  in  no*  wise  affected  by  the 
building.     It  is  a  loss  in  which  both  parties  necessarily  share 
in  proportion  to  the  amount  of  their  respective  claims.    These 
positions  seem  to  be  self-evident  truths.     The  object  of  the 
court  has  been  in  all  cases  to  reach  this  result,  though  I  think 
it  clear  that  in  several  cases  erroneous  methods  of  attaining 
it  liave  been  adopted.     Thus  in  Whlten/xck  v.  Noe,  3  StockL 
330,  the  Chancellor  thought  it  would  be  just  for  the  master 
to  ascertain  the  original  cost  of  the  improvements  by  means 
of  the  bill  of  particulars  furnished  with  the  records  of  the 
liens,  and  then  make  a  proper  deduction  for  depreciation  to 
the  time  of  sale.     And  in  The  Newark  Lime  and  Cement  Co, 
V.  JUorrisoTiy  2  Beaaley  136,  the  value  was  authorized  to  be 
ascertained  in  the  same  mode  or  in  such  other  mode  as  the 
parties  might  agree  upon.     Now  it  is  obvious  that  although 
a  reference  to  the  actual  cost  of  the  labor  and  materials  may 
te  used  as  an  aid  in  estimating  the  value,  it  can  rarely  ser\ie 
^  a  standard  by  which  to  ascertain  the  real  addition  which 
the  building  has  made  to  the  market  value  of  the  property. 
The  building  may  be  so  injudiciously  located,  or  defectively 
constructed,  or  so  unfit  for  the  purpose  for  which  it  was  de- 
signed, as  to  add  comparatively  but  little  to  the  real  value  of 
the  land  or  to  the  price  which  it  will  command  in  the  market. 
1-he  real  value  of  a  building  may  bear  no  relation  to  its  actual 
^t.    To  adopt  this  estimate  of  value  necessarily  subjects 
the  mortgagee  to  the  hazards  of  all  the  consequences  result- 
ing from  the  want  of  judgment  of  the  owner  and  the  igno- 
rance and  dishonesty  of  the  mechanics  and  materialmen. 

■^y  this  process  the  security  of  the  mortgagee  may  be  greatly 
deteriorated.  Thus,  supposing  this  church  to  have  cost 
*18,000,  the  original  cost  of  the  lot  being  $6000 ;  now  if  the 
value  of  the  lot  and  building  together  is  but  $12,000,  sup. 

M* 
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posing  real  estate  to  have  undergone  no  change  in  value,  and 
the  lot  to  be  still  worth,  independent  of  the  building,  $6000 
the  mortgagee  will  have  lost  just  half  of  his  debt,  while  the 
complainants  will  be  paid  the  principal  of  their  liens  nearly 
in  full.  If  the  diminution  in  the  value  of  the  security  results 
from  depreciation  of  value  or  a  forced  sale  it  may  justly  fall 
on  the  mortgagee,  but  if,  from  an  injudicious  investment  in 
the  building,  the  mortgagee  should  not  be  prejudiced  by  it. 
In  the  latter  event  the  true  course  would  be  to  deduct  the  full 
amount  of  the  mortgage  debt  from  the  price,  and  pay  the 
balance  to  the  lienholdei-s. 

The  only  safe  mode  of  determining  the  relative  claims 
of  the  respective  parties  will  be  for  the  master  to  ascer- 
tain the  fair  market  value  of  the  lot  and  building  and  also 
the  value  of  the  lot  clear  of  the  building,  and  improvement 
upon  it,  as  it  stood  at  the  time  of  the  mortgage.  This  will 
establish  the  proportions  of  the  claims  of  the  respective  par- 
ties upon  the  proceeds  of  this  sale. 

It  will  be  decreed  accordingly. 
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Rebecca  Cummins  vs.  George  Cummins. 

It  is  a  well  settled  rule  of  this  court  that  in  questions  of  divorce  guilt  can- 
not be  established  by  the  unsupported  testimony  of  either  of  the  parties. 

Although  delay  in  bringing  a  suit  for  divorce,  after  the  discovery  of  the 
(•ommission  of  the  offence  which  is  the  ground  of  the  divorce,  of  itself 
Constitutes  no  bar,  yet  it  is  a  circumstance  always  open  to  observation* 
and  may,  and  in  many  cases  ought  to  determine  the  court  against  grant- 
ing relief. 

There  is,  however,  a  difference  in  the  application  of  the  principle  as  against 
the  husband  or  the  wife,  as  against  the  latter  the  delay  will  rarely  fur- 
nish evidence  of  condonation  or  connivance. 

It  is  in  accordance  with  the  soundest  principles  of  public  policy  and  of 
morality  that  a  wife,  while  living  in  a  state  of  separation  from  her  hus- 
band in  silent  submission  to  her  wrongs,  shall  not  be  debarred  by  tjny 
lapse  of  time  from  the  protection  to  which  she  might  otherwise  be  enti- 
tled whenever  the  husband  shall  disturb  her  peace  by  an  attempted  ex- 
ercise of  his  marital  righta. 
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J.  M,  Hobeson,  for  complainant. 

«71  Wilson,  for  defendant. 

The  Chancellor.  The  complainant  seeks  a  divorce  upon 
the  gi'ound  of  adultery  committed  by  her  husband.  The  de- 
fendant, by  his  answer,  denies  the  allegations  of  the  bill,  and 
also  sets  up  the  adultery  of  the  wife  as  a  bar  to  the  suit. 
The  parties  were  married  in  1826.  They  lived  together  until 
March,  1854,  when  they  separated,  the  wife  having  previ- 
ously withdrawn  herself  from  all  cohabitation  with  the  hus- 
l>a.iid.  This  fact  is  established  by  the  evidence  of  both  par- 
ties. Since  the  separation  the  parties  have  continued  to  live 
s^pfirate  and  apart  from  each  other,  the  wife  remaining  upon 
the  farm  which  was  given  to  her  by  her  father,  and  the  hus- 
baiad  residing  in  the  immediate  neighborhood  with  the  woman 
^'i  th  whom  he  is  charged  to  have  committed  adultery  pre- 
vious to  the  separation  of  the  parties. 

The  charge  of  adultery  against  the  husband  is  satisfactorily 

^t-a.blished  by  the  evidence.     The  charge  is  sustained  not 

OTxly  hy  direct  proof  of  the  commission  of  the  offence,  and 

W  the  husband's  admission  of  his  guilt,  but  by  a  chain  of 

cvi'curaBtances  which  in  themselves  afford  satisfactory  evidence 

of  the  truth  of  the  charge,  and  constitute  sufficient  ground 

i^r  a  decree. 

The  only  question  in  the  case  arises  upon  the  recriminatory 
charge  made  by  the  defendant's  answer  against  the  wife  in 
W  of  her  suit. 

The  answer  alleges  that  the  wife  committed  adultery  with 
divers  persons  unknown  to  the  defendant  on  different  days, 
through  a  course  of  years,  extending  from  1853  to  1860  in- 
•  elusive.  There  is  no  evidence  whatever  tending  to  criminate 
the  wife  after  the  parties  separated  in  March,  1854.  The 
evidence  is  confined  to  two  acts  of  adultery  alleged  to  have 
"^n  committed,  the  one  in  the  summer,  the  other  in  the  fall 
or  winter  previous  to  the  separation.  The  proof  of  the  first 
charge  rests  upon  the  direct  testimony  of  a  single  witness 
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whoee  character  for  truth  and  veracity  is  seriously  impeach( 
The  circumstances  relied  on  by  way  of  corroboration  are 
the  lightest  character,  and  are  susceptible  of  a  natural  int4 
pretation  entirely  consistent  with  the  complainant's  innocem 

The  second  charge  is  proved  by  the  direct  testimony  of  t 
husband,  and  is  attempted  to  be  corroborated  by  the  t^stimo 
of  the  same  witness  who  was  relied  upon  to  support  the  fi: 
charge,  and  whose  character  for  truth  and  veracity,  as  w 
as  that  of  the  husband  himself,  is  impeached.  But  admitti 
the  testimony  of  both  the  witnesses  to  be  unimpeached,  t 
charge  of  the  answer  is  not  satisfactorily  established. 

The  direct  testimony  of  the  husband  is,  that  on  the  nig 
when  the  offence  is  allege<l  to  have  l>een  committed  he  sle 
in  his  own  room,  on  the  lower  floor  of  the  house,  with 
acquaintance  who  was  ?{>ending  the  night  at  his  house,  1 
wife,  as  was  customary,  occupying  a  room  in  the  upper  stc 
with  some  of  her  daughters ;  that  after  midnight  the  hi 
band  left  the  house,  at  the  request  of  his  guest,  to  harness  '. 
horse  ;  that  returning  speedily  to  the  house,  he  saw  throu 
the  window,  by  the  light  of  a  fire  burning  in  the  room, ! 
wife  in  the  bed  which  he  had  just  left  with  his  guest.  < 
his  entering  the  house  he  encountered  his  wife  hasten! 
from  the  room  of  his  guest,  and  going  to  her  own  room 
stairs.  The  statement  of  the  corroborating  witness  is,  tl 
he  heard  the  husband  enter  the  house,  heard  the  steps 
some  one  coming  rapidly  up  stairs,  and  heard  the  husba 
loudly  accusing  the  wife  of  her  infidelity.  The  mat^r 
charge  rests  solely  upon  the  evidence  of  the  husband.  ] 
one  but  he  pretends  to  have  seen  the  wife  out  of  her  o> 
room,  much  less  in  the  room  or  bed  of  the  husband  s  gue 
that  night  but  the  husband  himself.  There  is  no  eviden 
to  show  any  previous  intimacy  or  familiarity  between  t 
wife  and  the  person  with  whom  her  crime  is  alleged  to  ha 
}>een  committed.  He  is  not  shown  to  have  visited  her  at  h 
home,  or  to  have  met  her  elsewhere.  On  the  day  in  questi 
he  came  to  the  house,  not  to  visit  the  wife,  but  was  broug 
there  by  the  husband.     He  was  a  boon  companion  of  t 
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husband.  They  were  both  men  of  intemperate  habits.  So 
far  as  appears  they  spent  the  evening  together  in  the  hus- 
band's room.  It  is  clearly  shown  that  they  were  drinking 
until  the  guest  lay  upon  the  floor  in  a  state  of  gross  intoxi- 
cation, when  he  was  removed  from  the  floor  to  the  bed  by 
the  husband,  assisted  by  one  of  the  witnesses.  There  is  no 
evidence  that  during  the  evening  the  wife  either  saw  or  spoke 
to  him.  Under  such  circumstances,  that  the  wife  should 
have  left  her  own  apartment,  and  gone  to  the  room  and  bed 
of  her  husband,  then  occupied  by  his  intoxicated  companion, 
in  the  temporary  absence  of  the  husband,  where  she  was  ex- 
posed to  observation,  is  sufficiently  improbable.  But  the 
fiirther  statement  of  the  husband,  that  after  the  discovery  of 
tia  wife's  infidelity,  he  spent  some  time  in  conversation  with 
tis  guest,  whom  he  had  just  detected  in  the  act  of  criminal 
intercourse  with  his  wife,  accompanied  him  to  the  stable,  as- 
sisted him  in  harnessing  his  horse,  and  parted  with  him,  so 
f^r  as  appears,  with  cordiality  and  without  an  allusion  to  the 
tra-nsaction  of  which  he  now  complains,  renders  the  whole 
iiB.rrative  in  the  highest  degree  unnatural  and  improbable. 

There  is  another  fact  which  goes  far  to  discredit  the  nar- 
Tf^tive  of  the  husband.     In  his  answer  to  the  complainant's 
hill  he  sets  up,  as  he  was  bound  to  do,  the  wife's  infidelity  in 
^r  of  her  action.     If  he  then  knew  when,  where,  and  with 
"^hom  his  wife  had  committed  adultery  he  was  bound  to  have 
stated  it  in  his  answer.     He  escapes  the  well  known  require- 
ment of  the  rule  of  pleading  by  the  general  averment  that 
ste  had  committed  adultery  on  different  days  with  divers 
persons  unknown  to  the  defendant.     That  statement,  though 
not  Bworn  to,  must  be  presumed  to  have  been  made  upon  in- 
formation furnished  by  the  defendant  himself.     Had^the  fact, 
*s  sworn  to  by  the  defendant,  been  communicated  to  counsel 
It  would  have  been  embodied  in  the  answer.     It  certainly 
cottld  not  have  escaped  the  recollection  of  the  defendant. 
-^U  the  corroborating  circumstances  detailed  by  the  other 
witnesses  were  fully  within  his  knowledge  when  the  answer 
^aaputin. 
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Wo  have  the  husband's  authority  for  saying  that  he  enter- 
tained suspicions  of  his  wife,  and  it  seems  far  more  reasonable 
under  the  circumstances,  to  regard  the  whole  scene  detailec 
by  the  husband  as  produced  by  the  delirium  of  intoxicatioi 
or  by  the  madness  of  jealousy  than  to  receive  it  as  competen 
evidence  of  the  guilt  of  the  wife.  I  have  deemed  it  due  t* 
the  parties  to  express  my  views  upon  the  weight  of  the  evi 
dence  inculpating  the  wife,  as  it  affects  not  herself  alone,  bu 
a  numerous  family  of  children. 

If,  however,  the  evidence  of  the  husband  had  been  mud 
stronger  and  more  satisfactory  than  it  is  the  decision  of  th 
case  must  have  been  against  the  defendant.  It  is  a  well  set 
tied  rule  of  the  court,  that  in  questions  of  divorce  guilt  canno 
be  established  by  the  unsupported  testimony  of  either  of  th 
parties. 

There  is  another  ground  of  objection  to  the  divorce  whid 
although  not  urged  upon  the  argument,  is  entitled  to  cod 
aideration,  viz.  the  length  of  time  which  has  elapsed  sine 
the  commission  of  the  oflPence  complained  of.  As  has  bee: 
stated,  the  parties  separated  in  March,  1854.  The  acts  c 
adultery  on  which  the  bill  is  founded  were  committed  an 
known  to  the  wife  prior  to  that  time.  Nine  years  at  leai 
must  have  elapsed  between  the  time  that  the  wife  was  apprise 
of  her  husband's  infidelity  and  the  filing  of  the  bill.  We  hav 
in  this  state  no  statute  of  limitations  applicable  to  suits  fc 
divorce,  nor  has  this  court  adopted  any  analogous  rule  in  n 
gard  to  them.  Delay  of  itself,  therefore,  constitutes  no  ba] 
and  yet  it  is  a  circumstance  always  open  to  observation,  an 
which  may,  and  in  many  cases  ought  to  determine  the  com 
against  granting  relief.  "  The  first  thing,"  said  Lord  Stowel 
"  which  the  court  looks  to,  when  a  charge  of  adultery  is  pr< 
ferred,  is  the  date  of  the  cliarge  relatively  to  the  date  of  tl 
criminal  fact  charged  and  known  by  the  party,  because 
the  interval  be  very  long  between  the  date  and  knowledge  < 
he  fact,  and  the  exhibition  of  them  to  this  court,  it  will  I 
ndisposed  to  relieve  a  party  who  appears  to  have  slumbere 
in  suflScient  comfort  over  them ;  and  it  will  be  inclined  to  inf< 
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either  an  insincerity  in  the  complaint  or  an  acquiescence  in 
tie  injury,  whether  real  or  supposed,  or  a  condonation  of  it." 
Jlortimer  v.  Mortimer,  2  Hogg.  Cons,  R.  310. 

In  WiUvamson  v.  Williamaon,  1  Johns,  Chan.  R,  488, 
Ciancellor  Kent  refused  a  divorce  after  the  lapse  of  twenty 
years,  though  the  adultery  was  fully  proved  and  the  counsel 
of  both  parties  requested  that  the  divorce  should  be  granted. 
There  is,  however,  in  this  respect  a  difference  in  the  appli- 
cation of  the  principle  as  against  the  husband  or  the  wife. 
As  against  the  latter,  the  delay  will  rarely  furnish  evidence 
of  condonation  or  connivance.  A  delay  in  bringing  the  suit 
niay  moreover  be  not  only  excusable  but  meritorious,  in  the 
tope  of  reconciliation,  or  from  natural  aversion  to  giving 
Publicity  to  domestic  difficulties,  or  involving  children  in  the 
'^preach  of  a  parent  s  guilt.  UAguilar  v.  D'Aguilar,  1 
^<^g.  773 ;  Ferrers  v.  Ferrers,  1  Bagg.  Cons,  R,  130. 

In  UAguiUir  v.  UAguilar,  Lord  Stowell  said,  "  it  has 
never  been  held  that  a  woman's  not  coming  raises  even  a  pre- 
^^'^yiption  against  the  truth  of  such  an  occurrence  ;  there  may 
^  many  reasons  against  such  a  course,  and  here  the  conduct 
<>f  this  lady  is  accounted  for  by  the  voluntary  separation  being 
^Gq^uiesced  in." 

In  the  case  before  the  court,  the  voluntary  separation  of 

^^  parties  has  been  acquiesced  in  by  the  husband.     There  is 

^o  pretence  of  condonation  or  collusion.    The  case  falls  clearly 

within  the  principle  of  the  adjudicated  cases.     It  is  moreover 

in  entire  accordance  with  the  soundest  principles  of  public 

policy  and  of  morality,  that  a  wife,  while  living  in  a  state  of 

separation  from  her  husband  in   silent  submission  to  her 

^nrongs,  shall  not  be  debarred  by  any  lapse  of  time  from  the 

protection  to  which  she  might  otherwise  be  entitled,  whenever 

the  husband  shall  distiu'b  her  peace  by  an  attempted  exercise 

of  his  marital  rights. 

The  complainant  is  entitled  to  a  decree. 
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Lydia  Emery,  wife  of  Nicholas  Emery,  by  her  next  frien< 
V8.  Andrew  Vansickel  and  others. 

A  married  woman,  owning  real  estate  by  devise  from  her  father,  obtain 
an  injunction  against  a  purchaser  of  the  real  estate  under  execati 
against  her  husband,  restraining  him  from  proceeding  with  a  suit  at  If 
to  recover  the  possession  of  the  property.  On  a  motion  to  dis8olve*tl 
injunction,  it  was  held,  that  as  the  wife's  claim  to  protection  was  found 
on  her  allegation,  that  by  her  father's  will  the  real  estate  was  devised 
her  sole  and  separate  use,  and  that  her  husband  had  no  estate  in  the  la 
which  could  be  the  subject  of  a  levy  and  sale  at  law  ;  if  that  be  so  t 
wife  has  a  valid  and  complete  defence  at  law,  and  there  \b  no  need  of  t 
intervention  of  this  court  to  protect  her  interest. 

The  claim  of  the  wife,  that  if  the  purchaser  under  the  ezecntions  be  p 
mitted  to  proceed  with  his  suit,  it  would  result  in  defeating  the  intenti 
of  testator  as  to  his  widow,  by  depriving  her  of  the  home  which  by  t 
will  he  directed  she  should  enjoy  with  his  daughter  on  the  premises 
question  cannot  avail  her  in  this  suit.  So  far  as  these  considerations  ( 
tablish  any  legal  right  in  the  widow,  they  are  available  only  in  her  I 
half  and  at  her  instance.  The  complainant  cannot  by  her  bill  enfoi 
the  legal  or  equitable  rights  of  another. 
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An  injunction  having  been  granted  on  filing  the  bill,  t: 
defendant  answered  the  bill,  and  now  moves  to  dissolve  tl 
injunction. 

Van  Fleet,  for  the  motion. 

Allen  and  VansycJde,  contra. 

The  Chancellor.  The  bill  is  filed  on  behalf  of  the  w 
of  Nicholas  Emery,  to  protect  her  interest  in  certain  r^ 
estate  devised  to  her  by  her  father,  George  Apgar,  decease 
against  the  claim  of  'a  purchaser  of  the  real  estate  under  ^ 
ecutions  against  her  husbind.  The  testator  died  on  i 
twenty-ninth  of  July,  1846,  seized  of  the  land  so  devised 
the  complainant,  and  of  which,  as  the  bill  alleges,  she  is  » 
in  possession.  The  bill  charges  that  judgments  at  law  hi 
been  recovered  against  the  said  Nicholas  Emery,  and  exe^ 
tions  issued  thereon,  and  that  by  virtue  thereof  the  rig 
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title,  interest,  and  estate  of  the  said  Nicholas  Emery  in  the 
lands  devised  to  the  complainant  were  levied  upon,  sold,  and 
conveyed  to  Andrew  Vansickel,  the  defendant,  by  deed  dated 
on  the  16th  of  June,  1862,  and  that  an  action  of  ejectment 
hsL&  been  commenced  in  the  Supreme  Court  against  the  said 
Nioholas  Emery  for  the  recovery  of  the  possession  of  the  said 
premises.  The  prayer  of  the  bill  is,  that  the  plaintiff  in 
ejectment  be  enjoined  against  proceeding  further  in  his  action 
for  the  recovery  of  the  said  premises,  and  from  instituting 
any  new  action  for  that  purpose. 

The  first  ground  upon  which  the  injunction  is  sought  to  be 
snBtained  is,  that  by  the  terms  of  the  devise  and  the  true 
construction  of  the  will  of  the  said  George  Apgar,  the  land 
'W'aa  devised  to  the  complainant  for  her  sole  and  separate  use, 
5ind  that  the  husband  has  no  interest  or  estate  therein  which 
can  be  the  subject  of  levy  and  sale  at  law,  or  by  virtue  of 
'^liich  she  can  be  disturbed  in  the  possession  and  enjoyment 
of  her  estate.     If  this  be  so,  it  is  obvious  that  the  complain- 
^tit  has  a  valid  and  complete  defence  at  law  where  the  action 
IS  now  depending.     It  appears,  by  the  answer,  that  she  has 
"^en  admitted  as  a  defendant  to  defend  the  action  of  eject- 
ment in  her  own  name.     The  defence,  therefore,  upon  this 
ground  is  as  available  at  law  as  in  equity.     It  appears  to  me 
^liat  if  the  fifth  clause  of  the  will  be  available  for  the  protec- 
tion of  the  rights  of  the  wife  at  the  present  stage  of  the  con- 
^oversy,  it  must  be  on  the  ground  that  it  manifests  an  intent, 
^Ji  the  part  of  the  testator  that  she  should  take  the  land  for 
W  sole  and  separate  use,  and  that  the  husband  has  no  estate 
therein.     If  the  clause  be  susceptible  of  any  other  construc- 
tion in  favor  of  the  complainant,  I  think  it  affords  no  ground 
for  interfering  with  the  investigation  and  determination  on 
"ie  legal  rights  of  the  parties  in  a  court  of  law. 

The  second  ground  for  the  continuance  of  the  injunction 
**»  that  the  intention  of  the  testator  in  regard  to  the  provi- 
^008  made  for  his  widow,  the  mother  of  the  complainant, 
<^not  be  carried  into  effect  if  the  complainant  is  removed 
from  the  premises.  The  bill  alleges  that  the  widow  is  aged 
Vol.  ii.  n 
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and  infirm,  and  requires  the  care  and  protection  of  the  com* 
plainant ;  that  it  was  the  design  of  the  testator  not  only  to 
provide  for  his  widow  a  home  upon  the  farm,  but  to  secure 
to  her,  at  that  home,  the  care  and  attention  which  a  daughter 
only  would  bestow ;  and  that  the  widow  has  a  right  to  have 
her  board  and  to  receive  this  care  upon  the  farm  and  from 
the  complainant,  and  not  elsewhere  or  at  the  hands  of  stran- 
gers. So  far  as  these  considerations  may  serve  to  establish 
any  legal  right  in  the  widow,  they  are  available  only  in  her 
behalf  and  at  her  instance.  The  complainant  cannot  by  her 
bill  enforce  the  legal  or  equitable  rights  of  another.  They 
can  strengthen  the  case  of  the  complainant  only  so  far  as 
they  may  serve  to  indicate  the  intention  of  the  testator  as  to 
the  character  of  the  estate  which  his  daughter  should  take 
in  the  land  devised.  In  this  view  it  involves  simply  a  question 
of  legal  title.     It  raises  no  equity  in  favor  of  the  daught<?r. 

The  injunction  was  granted  under  an  apprehension  that  the 
terms  of  the  will,  which  are  peculiar  and  to  some  extent  con- 
flicting, created  a  trust  in  favor  of  the  complainant  aside  from 
the  legal  estate  devised,  which  it  was  the  peculiar  province 
and  duty  of  this  court  to  protect,  and  in  regard  to  which  the 
rights  of  the  complainant  might  be  prejudiced  by  a  recoveiy 
at  law,  I  think  this  was  a  misapprehension  of  the  case. 
There  can  be  no  advantage  derived  from  holding  the  case  till 
a  final  hearing. 

The  injunction  must  be  dissolved  and  the  bill  dismissed. 


Sarah  Kirrigan  vs,  William  Kirrigan* 

In  a  suit  for  divorce,  instituted  by  the  wife,  where  it  appears  that  the  parties 
have  already  been  divorced  by  a  decree  of  a  court  of  Indiana,  in  a  proceed- 
ing instituted  by  the  husband,  the  wife  has  no  title  to  the  aid  of  this  court. 

When  it  appears,  by  the  record  of  the  proceedings  in  Indiana,  that  the 
court  had  jurisdiction  both  of  the  parties  and  of  the  subject  matter,  that 
the  defendant  appeared  by  counsel,  and  has  received  from  the  clerk  of 
that  court  the  sum  awarded  her  in  that  suit  for  alimony,  she  will  not  now 
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be  permitted  to  impugn  tho  decree  on  the  ground  that  it  was  fraudulently 
obtained. 
When  it  appears,  to  the  satisfaction  of  the  court,  that  tho  proceedings  have 
not  been  instituted  by  the  wife  in  good  faith  for  the  purpose  of  obtaining 
a  divorce,  but  for  tlio  mere  purpose  of  collecting  money  from  hor  hus- 
band, or  compelling  him  to  support  her,  alimony  will  be  denied,  and  a 
writ  of  nc  exeat  previously  issued  will  be  granted. 


This  case  camo  before  the  court  on  a  motion  in  behalf  of 
*]io  petitioner  for  alimony  and  counsel  fees,  and  a  cross-motion 
^jy  defendant  to  vacate  a  writ  of  ?ic  exeat  previously  issued, 
^^nd  discharge  him  from  arrest. 

Slaighty  for  petitioner,  cited  Bkhop  on  Mairiage  and  Di- 
""^orriey  §  709,  714,  750,  736  c;  Revised  Statutes  of  Indiana^ 
234,  §  7. 

ZabriskiCj  for  defendant,  cited  Story  on  Conflict  of  Laws, 
?230;  Bi'shoj)  on  Marriage  and  Divorce,  ^720,732;  Brad- 
-shaw  V.  Heath,  13  Wendell  407. 

The  Chancellor.     The  petitioner  in  this  cause  seeks  a 
divorce  from  her  husband  on  the  ground  of  adultery.     Upon 
filing  the  petition,  accompanied  by  an  affidavit  of  the  wife 
that  the  defendant  designed  quickly  to  depart  from  the  state, 
and  that  she  believed  him  to  be  worth  at  least  thirty  thou- 
sand dollars,  a  writ  of  iie  exeat  issued,  with  an  order  endorsed 
requiring  bond  to  be  given  in  the  sum  of  five  thousand  dol- 
lars.    The  case  now  comes  before  the  court  upon  a  petition 
of  the  complainant  for  an  allowance  of  alimony  pendente  lite 
ao«l  counsel  fees,  and  upon  a  cross-motion  on  the  part  of  tho 
defendant  to  be  discharged  from  arrest  under  the  writ  of  ne 
^^eat.     At 'the  close  of  the  argument  the  case  disclosed  by 
the  evidence  appeared  so  strong  against  the  right  of  the  peti- 
tiouer  to  redress  that  the  defendant  was  immediately  dis- 
charged.   On  a  further  consideration  of  tho  case,  I  am  entirely 
^ntisfied  not  only  that  the  decision  then  made  was  correct, 
^■»ut  that  the  applicatiQQ  for  alimony  and  counsel  fees  must  bo 
^ienied. 


148  CASES  IN  CHANCERY. 

Kirrigan  v.  Kirrigan. 

The  material  facts  of  the  ca^e,  as  they  are  disclosed  by  the  pe- 
tition or  established  by  the  evidence,  are  that  the  parties  were 
married  in  the  year  1842,  in  the  city  of  Philadelphia,  where  they 
then  resided,  and  where  they  continued  to  reside  together  as 
man  and  wife  until  the  year  1854,  when,  as  the  petitioner 
alleges,  the  husband  eloped  in  company  with  another  woman, 
with  whom  he  lived  in  adultery.  Proceedings  were  instituted 
by  the  wife  in  the  state  of  Pennsylvania  for  a  divorce,  and 
on  the  fourteenth  of  September,  1854,  a  decree  was  made  by 
the  court  that  the  husband  should  pay  for  the  support  of  his 
wife  six  dollars  a  week.  On  the  thirtieth  of  January,  1855, 
the  wife  obtained  an  order  for  an  additional  allowance  of  six 
dollars  per  week,  making,  with  the  former  allowance,  the  sum 
of  twelve  dollars  per  week  for  the  support  of  herself  and  her 
family.  The  allowance  remains  unpaid,  except  the  sum  of 
eight  hundred  dollars,  the  amount  of  security  required  and 
given  for  the  performance  of  the  order.  So  far  as  appears, 
the  orders  for  maintenance  are  still  in  force,  and  the  proceed- 
ings for  divorce  pending  and  undetermined.  From  1854  until 
1859,  it  is  alleged  that  the  husband  resided  principally  in  the 
state  of  New  York.  On  the  twenty-third  of  February,  1859, 
he  obtained,  in  the  Circuit  Court  of  the  county  of  Whitley, 
in  the  state  of  Indiana,  a  decree  of  divorce  against  his  wife 
from  the  bond  of  matrimony.  In  1861,  the  complainant 
instituted  a  suit  against  the  defendant,  in  the  state  of  New 
York,  for  her  maintenance  and  support,  which  was  dismissed 
on  the  ground,  as  she  believes,  that  the  husband  was  not  a 
resident  of  that  state.  The  defendant  is  now  transacting, 
with  limited  means,  a  small  business  in  the  city  of  New  York, 
having  his  home  in  this  state.  The  complainant,  since  her 
desertion  by  her  husband,  has  resided  in  the  state  of  Penn- 
sylvania, where  she  still  continues  to  reside.  The  adultery 
complained  of  is  alleged  to  have  been  committed  in  this  state 
within  the  last  eighteen  months. 

I  think  it  is  apparent,  from  the  evidence,  that  these  pro- 
ceedings were  not  instituted  by  the  complainant  in  good  faith 
for  the  purpose  of  obtaining  a  divorce,  but  for  the  mere  pur- 
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pose  of  recovering  money  from  the  defendant,  or  of  compel- 
ling him  to  support  her.  The  parties  are  already  divorced  by 
the  decree  of  a  judicial  tribunal,  obtained  by  the  husband  in 
the  state  of  Indiana.  Proceedings  for  a  divorce  were  long 
since  instituted  by  the  wife  in  the  state  of  Pennsylvania,  the 
place  of  the  parties*  domicil,  where,  if  the  allegations  of  the 
{petitioner  are  true,  a  decree  of  divorce  has  been  or  may  be 
obtained  against  the  defendant.  In  1861  proceedings  against 
the  defendant  were  instituted  by  the  complainant,  in  the  state 
of  Xew  York,  for  her  support  and  maintenance.  On  filing 
her  petition  for  a  divorce  in  this  state,  the  petitioner  sued 
out  a  writ  of  ne  exeat  upon  an  affidavit  that  he  was  worth  at 
Iwist  thirty  thousand  dollars,  by  virtue  of  which  the  defend- 
ant was  arrested  and  imprisoned.  It  appears  satisfactorily 
from  the  evidence  that  the  value  of  the  defendant's  property 
^aa  grossly  overrated,  and  that  he  was  unable  to  give  bail, 
even  in  the  sum  of  five  thousand  dollars.  I  cannot  but  regard 
tlie  proceedings  on  the  part  of  the  complainant  as  instituted 
in  bad  faith,  (without,  as  I  am  convinced,  any  participation 
on  the  part  of  her  counsel,)  and  as  a  gross  abuse  of  the  pro- 
cess of  the  court.  On  this  ground  alone  I  should  unhesitat- 
ingly qujish  the  writ  of  ne  exeat j  and  refuse  to  allow  alimony. 
But  aside  from  this  view  of  the  case,  the  petitioner  has  no 
title  to  the  aid  of  this  court ;  as  the  facts  now  appear  in  evi- 
<knce,  she  is  not  the  wife  of  the  defendant.  The  parties  have 
wen  divorced  by  a  decree  of  a  judicial  tribunal  in  the  state 
of  Indiana.  It  is  urged  that  that  decree  was  fraudulently 
obtained,  inasmuch  as  at  the  time  neither  of  the  parties  were 
^'lafide  residents  of  that  state,  and  that  the  husband  went 
from  the  state  of  his  domicil,  and  took  lodgings  at  a  hotel  in 
tlio  state  of  Indiana,  for  the  mere  purpose  of  obtaining  the 
divorce,  and  that  he  returned  to  the  place  of  his  domicil  in 
^'ew  York  immediately  after  the  decree  was  obtained.  The 
fftf^t  of  the  fraud  Ls  not  established.  It  is  declared  by  the 
decree,  that  at  the  time  it  was  granted  the  husband  was  a 
^m  fide  resident  of  the  county  of  Whitley,  in  the  state  of 
Iii'liana.    The  court,  as  appears  upon  the  face  of  the  decree, 
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had  jurisdiction  of  the  parties  as  well  as  of  the  subject  matter. 
Both  parties  were  before  the  court.  The  defendant  appeared 
by  counsel.  Five  hundred  dollars  were  adjudged  to  her  as 
alimony  by  the  decree.  That  sum  the  wife  received  from  the 
clerk  of  the  court  in  full  of  the  alimony  awarded  by  the  de- 
cree. The  wife  having  appeared  to  the  suit,  and  having 
accepted  the  amount  awarded  to  her  by  the  decree  for  alimony , 
will  not  be  permitted  to  impugn  the  decree  on  the  ground 
that  it  was  fraudulently  obtained.  And  even  if  the  decree 
might  be  legally  assailed  upon  this  ground,  it  must  be  pre- 
sumed to  be  valid  until  the  fraud  is  clearly  established  in 
evidence. 

The  motion  for  alimony  and  counsel  fees  is  denied. 


Jesse  W.  Benedict  vs.  James  M.  Benedict  and  others. 

Complainant  and  defendant,  being  both  residents  of  the  city  of  New  York, 
were  both  creditors  of  the  firm  of  H.  S.  &  Sons,  also  doing  business 
in  New  York.  Both  had  presented  their  claims,  and  obtained  judgment 
in  an  attachment  which  had  been  sued  out  against  the  firm  in  this  state, 
and  by  virtue  of  which  the  property  of  one  of  the  firm,  situate  in  this 
state,  had  been  attached,  but  not  sufficient  in  value  to  satisfy  the  claims 
of  all  the  applying  creditors  under  the  attachment.  The  defendant  was 
also  a  preferred  creditor  for  the  amount  of  his  claim  under  an  assignment 
executed  by  H.  S.  &  Sons,  in  the  city  of  New  York,  by  virtue  of  which 
the  assignee  held  assets  enough  to  satisfy  the  claims  of  the  creditors  in 
the  same  class  with  the  defendant,  but  not  enough  to  pay  the  gen- 
eral creditors,  of  whom  the  complainant  was  one.  Defendant  also  held 
other  collateral  securities  for  the  payment  of  the  same  debt.  On  a  bill 
filed  by  the  complainant  to  restrain  the  defendant  from  receiving  an}* 
dividend  under  the  attachment  until  he  had  first  exhausted  his  remedy 
under  the  assignment,  and  had  resorted  to  the  collateral  securities  held 
by  him,  it  was  held — 

That  the  complainant  had  no  equity  to  justify  this  court  in  arresting  the 
proceedings  under  the  attachment,  or  in  interfering  with  the  mode  of 
distribution  pointed  out  by  the  statute. 

Tiie  rule  of  equity  is  well  settled,  that  where  one  has  a  lien  upon  two  funds, 
and  another  a  subsequent  lien  upon  one  of  them  only,  the  former  will  he 
compelled  first  to  exhaust  the  subject  of  his  exclusive  lien,  and  will  be 
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permitted  to  resort  to  the  other  for  the  deficiency  only.    Bat  the  equity 
it  %  penK>nal  one  against  the  debtor,  and  does  not  bind  the  paramount 
creditor  nor  the  debtor's  alienee  for  value. 
It  is  an  equity  against  the  debtor  himself  that  the  accidental  resort  of  the 
paramount  creditor  to  the  doubly  charged  estate,  and  the  consequent 
exhaustion  of  that  security,  shall  not  enable  him  to  get  back  the  second 
estate  discharged  of  both  debts. 
The  objection  to  throwing  the  claim  of  the  defendant  upon  the  assignment 
for  satisfaction  is,  that  it  cannot  be  done  without  prejudice  to  the  claims 
of  the  creditors,  who  are  entitled  to  share  the  fund  under  the  assignment. 
The  statute  of  this  state  only  prohibits  preference  of  one  creditor  over  an- 
other in  a  general  assignment  for  the  benefit  of  creditors,  and  not  in  any 
other  form.    Every  debtor,  by  our  law,  has  a  right  to  prefer  one  creditor 
over  another  by  mortgage,  by   judgment,  or  by  any  other  mode  than 
tbat  which  the  statute  prohibits,  and  such  preferences,  especially  when 
made  in  favor  of  sureties  or  confidential  creditors,  are  not  regarded  with 
<lisfavor  or  treated  as  inequitable. 
'^^    between  citizens  of  New  York,  where  preferences  by  assignment  are 
sallowed  by  law,  no  distinction  can  be  made  between  the  equitable  cha- 
racter of  the  claims  under  the  attachment  and  under  the  assignment. 


On  filing  the  bill  in  this  case  a  preliminary  injunction  was 
fi-llowed  under  the  circumstances,  which  are  stated  in  the 
CHancellor's  opinion. 

Defendant,  having  answered  the  bill,  now  moves  to  dissolve 
the  injunction. 

J.  W.  Scudder  and  Bradley,  for  the  motion. 

Slmght  and  Zdbriskie,  contra. 

The  Chancellor.    The  complainant  and  defendant  are 
respectively  creditors  of  the  late  firm  of  Horace  Southmayd 
&  Sons,  merchants  of  the  city  of  New  York.     On  the  first 
of  April,  1861,  the  complainant  caused  an  attachment  to  be 
issued  out  of  the  Circuit  Court  of  the  county  of  Hudson 
against  the  estate  of  the  partners  in  said  firm,  as  nonresi- 
dent debtors.     The  attachment  was  served  upon  the  real 
^tate  of  Horace  Southmayd,  one  of  the  partners.     On  the 
twentieth  of  April,  1862,  judgment  in  the  attachment  was 
rendered  in  favor  of  the  complainant,  Jesse  W.  Benedict,  for 
$2079.60,  in  favor  of  James  M.  Benedict  for  $48,407.45, 
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and  in  favor  of  numerous  other  creditors  for  various  sums, 
amounting  in  the  whole  to  $68,491,  greatly  exceeding  in 
amount  the  estimated  value  of  the  real  estate  attached.    On 
the  twenty-fifth  of  April,  1861,  the  firm  of  Horace  South- 
mayd  &  Sons  made  an  assignment  of  all  their  partnership 
property,  under  the  laws  of  the  state  of  New  York,  for  the 
benefit  of  their  creditors,  to  Frederick  H.  Trowbridge,  there- 
by giving  preferences  to  various  chisses  of  creditors.     James 
M.  Benedict  is  a  preferred  creditor  under  that  assignment, 
and  the  property  assigned  will  be  sufficiei  t  to  satisfy  his  claim. 
The  complainant  is  not  a  preferred  creditor  under  the  assign- 
ment.    By  the  terms  of  the  assignment,  he  is  to  be  paid,, 
in  common  with  the  general  creditors,  after  the  claims  of  alL 
the  preferred  creditors  are  satisfied.     The  assets  in  the  hand^s- 
of  the  assignee  will  not  be  sufficient,  after  paying  the  preferredL 
crcditors,  to  satisfy  the  general  creditors.     The   bill   alsc^ 
charges  that  James  M.  Benedict  is  fmudulently  confederatingiC 
with  Horace  Southmayd  &  Sons  for  their  benefit,  and  that  h^ 
intends  to  accept  payment  both  under  the  assignment  ancS- 
under  the  judgment  in  attachment.     The  bill  also  charged 
that  other  collaterals  are  held  by  James  M.  Benedict  for  th^ 
payment  of  the  same  debt,  and  that  he  is  not  entitled  to  cornet" 
in  under  the  a.sc5ignment  until  he  has  exhausted  his  remed]^ 
upon  those  securities. 

The  bill  asks  that  the  defendant,  James  M.  Benedict,  b^ 
restrained  from  receiving  any  dividend  under  the  judgmen't; 
in  attachment  until  the  claims  of  the  complainant  and  of  othex* 
ai»plying  creditore  under  the  attachment  are  satisfied,  and 
that  the  assets  of  the  firm  be  marshalled,  and  applied  in  sac^ 
isfaction  of  the  debts  upon  equitable  principles. 

The  fact  that  the  property  attached  is  the  individual  pro- 
perty of  one  of  the  partners,  and  not  the  joint  property  of  th^ 
firm,  in  no  wise  affects  the  rights  or  equities  of  the  parties^ 
to  this  suit.  Both  the  complainant  and  defendant  are  credit-- 
ors  of  the  firm.  The  separate  estate  of  an  individual  part— 
ner  is,  by  the  express  terms  of  the  statute,  made  liable  to  aiB- 
attachment  for  the  recovery  of  a  debt  due  from  the  partner-^ 
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ship,  and  is  liable  to  be  sold  or  assigned  under  the  attach- 
ment for  the  payment  of  such  joint  debt.  Nix.  Dig.  42,  §'42. 
If  any  objection  was  designed  to  be  raised  to  the  form  of 
attachment,  this  is  neither  the  time  nor  the  forum  in  which 
that  objection,  if  it  existed,  can  be  made  available.  Judg- 
ment upon  the  attachment  has  been  rendered,  and  the  pro- 
perty made  answerable  to  the  claims  of  the  creditors  of  the 
firm. 

The  only  question  now  open  for  the  determination  of  this 
court  is,  how  is  the  money  arising  from  the  sale  of  the  pro- 
perty attached  to  be  distributed  ?  The  statute  has,  with 
great  precision  and  minuteness,  prescribed  the  time  when, 
the  manner  in  which,  and  the  persons  to  whom  the  distribu- 
tion shall  be  made.  It  directs,  among  other  things,  that  the 
auditors  "  shall  distribute  among  the  said  plaintiflfs  and  cre- 
ditors, equally  and  in  a  ratable  proportion,  according  to  the 
quantum  or  amount  of  their  respective  debts,  as  ascertained 
^^y  the  said  report  and  the  judgment  thereon,  all  the  moneys 
^I'ising  from  the  sale  of  the  said  goods  and  chattels,  lands 
^^d  tenements,  first  deducting  legal  costs  and  charges."  Nix. 
%.  41,  §  36. 

Each  petitioning  creditor  under  the  attachment  has  a  judg- 

^^nt  in  his  favor  for  his  debt,  which  he  is  entitled  to  have 

^tisfied  out  of  the  proceeds  of  the  sale,  so  far  as  there  are 

^^^ts  for  that  purpose.     It  is  made  the  duty  of  the  auditors 

^  ^  distribute  the  fund.     Will  a  court  of  equity  so  far  in- 

^rfere  with  the  legal  rights  of  the  creditor  as  to  prevent  his 

^^HieiviBg  satisfaction  of  an  admitted  debt  out  of  a  fund  raised 

"y  judicial  proceeding  ready  to  be  paid  over  and  especially 

appropriated  to  the  satisfaction  of  that  debt,  and  turn  him 

^^^tid  upon  a  mere  question  of  equity  to  seek  his  remedy  by 

I^S^l  process  upon  his  collaterals  or  by  proceeding  in  a  foreign 

J^inadiction  ?     Can  this  be  done  without  an  unwarrantable 

mftingement  of  his  legal  rights  ?    Even  if  this  be  admissible 

^J^  the  case  of  a  judgment  creditor,  where  the  rights  of  a  single 

creditor  are  involved,  will  the  court,  upon  a  principle  of  sound 

Public  policy,  arrest  the  proceedings  in  attachment  and  the 
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distribution  of  the  fund  among  the  creditors  upon  questions 
of  equity  arising  between  individual  creditors  ? 

It  would  seem  that  the  utmost,  under  such  circumstances, 
the  complainant  could  iisk  would  be  to  be  subrogated  to  the 
rights  of  the  defendant,  his  claim  being  first  satisfied  in  full. 
But  that  relief  the  complainant  does  not  ask  and  cannot  have. 
The  whole  frame  of  the  bill  rests  upon  the  assumption  that, 
if  James  M.  Benedict  comes  in  under  the  attachment,  none 
of  the  creditors  claiming  under  the  attachment  can  receive 
their  claims  in  full.  Unless  his  claim  is  satisfied  in  full  he 
cannot  be  asked  to  surrender  his  securities,  nor  can  the  com- 
plainant claim  to  be  subrogated  to  his  legal  rights.  What 
the  complainant  does  ask  is,  that  the  defendant  shall  be  com- 
pelled to  ap{>ly  first  the  {)roceeds  under  the  deed  of  assign- 
ment made  for  the  benefit  of  creditors  in  Xew  York,  and  of 
the  several  collateral  securities  in  his  hands,  to  the  payment 
of  his  claim  before  resorting  to  the  attached  property  or  the 
funds  in  the  hands  of  the  auditors,  and  that  he  shall  be  per- 
mitted to  claim  from  the  auditors  a  dividend  only  upon  such 
part  of  his  claim  as  shall  not  be  satisfied  by  the  said  securi- 
ties, or  that  the  said  securities  shall  be  marshalled  in  such 
manner  as  to  secure  to  the  comi)lainant  and  the  other  judg- 
ment creditors  under  the  attachment  the  full  benefit  and 
advantage  pro  rata  of  the  said  securities. 

This  end  cannot  be  attained  in  the  mode  proposed  without 
driving  James  M.  Benedict  to  sue  upon  his  collaterals,  delay- 
ing him  in  the  receipt  of  his  money,  compelling  him  to  incur 
the  hazard,  expense,  and  delay  of  litigation,  and  at  the  same 
time  arresting  the  proceedings  in  attachment  and  the  distri- 
bution of  the  funds  by  the  auditore  for  an  indefinite  and  un- 
certain period,  until  the  suits  upon  the  collaterals  and  the 
proceedings  under  an  assignment  in  a  foreign  jurisdiction  may 
be  eventually  settled. 

When  the  injunction  was  issued  I  was  not  without  appre- 
hension that  this  measure  would  be  an  unwarrantable  inter- 
ference with  the  proceedings  under  the  attachment,  in  conflict 
with  the  policy  of  the  law  and  a  violation  of  the  rights  of 
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the  other  attaching  creditors.  There  are  cases,  I  am  aware, 
that  sustain  this  proceeding,  so  far  as  it  may  affect  the  rights 
of  James  M.  Benedict  alone,  though  even  upon  this  point  the 
authorities  are  in  conflict.  Adams*  Eq,  372,  note  2,  and 
cases  there  cited;  2  Leading  Cases  in  Eq,  276 — 279. 

But  I  am  not  aware  of  any  authority  which  sanctions  the 
extent  of  power  w^hich  the  court  is  asked  to  exercise  in  this 
cause,  nor  do  I  perceive  any  principle  upon  which  it  c<m  be 
sustained.  But  if  this  objection  be  unfounded,  and  the  right 
of  the  complainant  to  claim  the  interference  of  the  court  for 
the  protection  of  his  rights  be  clear,  has  he  any  equity  whiiJi 
entitles  him  to  the  relief  asked  for  ? 

The  first  ground  of  relief  is,  that  the  defendant  is  a  pre- 
ferred creditor  under  the  assignment  in  New  York,  and  that 
his  claim  is  secured  upon  that  fund.  The  rule  of  equity  is 
well  settled,  that  where  one  has  a  hen  upon  two  funds,  and 
another  a  8ul)sequent  lien  upon  one  of  them  only,  the  former 
will  he  compelled  first  to  exhaust  the  subject  of  his  exclusive 
lien,  and  will  be  permitted  to  resort  to  the  other  for  the  defi- 
ciency only.  But  the  equity  is  a  personal  one  against  tlio 
debtor,  and  does  not  bind  the  paramount  creditor  nor  tho 
^lebtor's  ahenee  for  value. 

It  is  an  equity  against  the  debtor  himself,  that  the  acci- 
dental report  of  the  paramount  creditor  to  the  doubly  charged 
^tate,  and  the  consequent  exhaustion  of  that  security,  sluiU 
^ot  enaUe  him  to  get  back  the  second  estate  discharged  of 
^th  debts.     Adatm  Eq,  {ed.  1859)  585. 

I^iit  it  is  clear  that  the  debtor  in  this  case  cannot  get  back 
^he  estate  held  under  the  assignment  discharged  of  either 
debt.  That  e^state  in  the  hands  of  the  assignee,  after  the 
^^tisfaction  of  the  claim  of  James  M.  Benedict,  is  charged 
^i^h  all  the  debts  of  the  firm  of  Southmayd  &  Sons,  including 
^ho  debt  of  the  complainant  himself.  The  debtors  cannot  get 
back  the  estate,  nor  derive  any  benefit  from  the  fund  assigned, 
^^W  all  their  debts  are  paid  in  full.  This  difficulty  appears 
to  have  presented  itself  to  the  mind  of  the  draftsman  of  the 
"^ll»  and,  as  if  to  avoid  it,  he  charges  a  fraudulent  combina- 
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tion  between  Benedict  and  the  debtors,  in  pursuance  of  whi 
the  former  is  to  receive  the  benefit  of  both  funds,  and  tu 
them  over  to  the  debtors.  But  the  court  will  not  presui 
a  gross  breach  of  duty  by  the  assignee  in  New  York.  Bei 
diet  clearly  cannot  be  paid  twice.  If  he  receives  his  sha 
of  the  fund  under  the  attachment  in  part  payment  of  1 
claim,  it  will  diminish  by  so  much  his  claim  to  a  divide 
under  the  assignment.  It  must  be  presumed  that  the  couj 
of  New  York,  to  whose  jurisdiction  and  control  the  assign 
is  subject,  will  compel  the  performance  of  his  duty,  or  h( 
him  responsible  for  its  breach.  The  equity,  therefore,  whi 
is  asked  to  be  enforced  against  the  debtors,  if  enforced  in  t 
manner  proposed,  will  aflfect  not  the  debtors  but  their  alien< 
for  value.  It  will  affect  the  general  creditors  of  Southma 
&  Sons  under  the  assignment,  creditors  in  equal  degree  wi 
the  complainant,  and  for  whose  benefit  the  fund  was  assigns 
Adams'  JEq.  272,  and  cases  cited  in  note ;  2  Leading  Causes 
JEq.  221 ;  McGinnis  Appeal,  16  Penn.  St.  JR.  445. 

In  considering  this  question,  it  must  be  assumed  that  t 
assignment  made  by  the  debtors  for  the  benefit  of  their  a 
ditors  in  the  state  of  New  York  is  a  valid  and  legal  assig 
ment  under  the  laws  of  that  state,  and  that  all  its  provisic 
are  in  accordance  with  the  recognized  principles  of  law  a 
equity  which  there  prevail.  The  debtors  had  a  right,  by  th 
assignment,  to  make  preferences  among  their  creditors, 
prescribe  the  order  of  priority  in  which  the  creditors  shoe 
be  paid,  and  the  amounts  they  should  respectively  receii 
These  provisions  the  trustee  is  bound  to  carry  into  effei 
The  terms  of  the  assignment  are  the  law  of  the  trust,  whi 
the  trustee  must  respect.  They  regulate  the  rights  of  t 
several  classes  of  creditors  under  the  assignment.  The 
preferences  are  for  the  purposes  of  this  case  not  to  be  regar 
ed  as  inequiUible.  Our  statute  has  indeed  prohibited  all  pr 
ferences  of  one  creditor  over  another  in  a  general  assignme 
for  the  benefit  of  creditors.  But  it  does  not  prohibit  it 
any  other  form.  Every  debtor,  by  our  law,  has  a  right  1 
the  transfer  of  property  by  mortgngc,  by  judgment,  or  in  aJ 
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ther  form,  except  by  general  assignment  for  the  benefit  of 
reditors,  to  prefer  one  creditor  over  another ;  and  these  pro- 
^rences,  especially  when  made  in  favor  of  confidential  cre- 
itors  or  mere  sureties,  are  not  regarded  with  disfavor  or 
reated  as  inequitable.  No  distinction,  therefore,  can  be  made 
etween  the  equitable  character  of  the  claims  under  the  at- 
ncliment  and  under  the  assignment,  especially  as  between 
itizens  of  the  state  of  New  York,  where  the  assignment  is 
aade. 

The  decided  objection  to  throwing  the  claim  of  the  de- 
sndant  upon  the  assignment  for  satisfaction  is,  that  it  cannot 
>e  done  without  prejudice  to  the  claims  of  the  creditors  who 
Lre  entitled  to  share  the  fund  under  the  assignment. 

It  will  operate  to  the  prejudice  either  of  the  creditors  in 
:.he  same  class  with  the  defendant,  or,  if  there  be  funds  sufii- 
iiient  to  satisfy  those  claims  in  full,  it  will  operate  to  the 
l^rejudice  of  the  general  creditors,  who  are  in  the  next  class, 
nnd  are  not  preferred.  They  have  equal  equities  and  an  equal 
claim  to  protection  with  the  creditors  under  the  attachment, 
and  I  perceive  no  ground  upon  which  the  claim  of  the  de- 
*?ndant  can  be  thrown  exclusively  upon  that  fund  to  their 
ytejudice.  All  that  the  complainant  can  ask  is  that  the  de- 
fendant shall  not  receive  his  pay  twice,  or  use  it  for  the  benefit 
of  the  debtors.  That  result  is  secured  by  the  terms  of  the 
^^s^ignment.  The  creditors  entitled  under  it  can  receive  a 
iividend  only  ujjon  what  may  remain  due  after  deducting 
^om  their  respective  claims  the  amount  received  upon  their 
ollateral  securities. 

If  the  complainant  was  a  citizen  of  this  state,  complaining 
^f  the  effect  of  the  assignment  in  a  foreign  jurisdiction,  al- 
^ging  that  it  operated  in  evasion  of  our  statute,  and  to  the 
>l:ejudice  of  his  interest,  and  claiming  to  have  the  funds  ad- 
tiinistered  in  this  state  for  his  benefit,  a  diflierent  case  would 
-•€  presented  for  consideration.  But  it  is  unnecessary  to  con- 
sider the  ca.se  in  this  aspect.  The  complainant  and  defend- 
ant are  both  citizens  of  New  York.  Neither  can  complain 
that  the  funds  are  removed  to  the  "urisdiotion  of  the  state  in 
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wliifli  tiny  arc  l>otli  domiciled,  or  that  the  adjudiGition     ^ 
tlioir  rights  ani  left  to  the  jiiditMal  trilninals  of  that  state^ 

If  tlmiv  l»o  any  equity  whatever  in  this  bill,  it  must  re?-^^  i 
ui>on  the  chari:*.'  nf  aoiual  fraud.     That  charge  is  fully  deni-*^' 
hy  the  answi-r. 

The  injunction  i?  dif^solved  with  costs. 


CoiiNKMus  Bkxson  r.s'.  I'KNNis  WooLVEUTON  and  others?. 

Wlion*  ;v  Mil  fili'l  to  av'i'l  a  'L*  <1.  on  tlif  ground  that  it  wiw  never  deli- 
vtrri'l  t'»  tlj«!  grautf'O,  but  wa-;  framlulMiitly  an'l  ilandestinely  taken  from 
liis  iw»fi.si->si.)ii,  iiiul  ill.'  «l»"rfTiil;ini-'  (ill-  iieirs  of  ili»^  prantoc?)  have  no  ptr- 
poiNil  kn«i\vl.i|^».»  (.t'  {hi-  M.livt-iy  of  thi-  .1»-<^«1,  an<i  ran  only  answer  as  to 
thfir  intV.iiu,iti"ii  aii«.I  l-flicl',  an«l  th«'  an^\v«'r  ..-ontains  no  positive  denial 
of  thf  fact,  whi.'ii  i<  di'-iirnily  :ill*'L'»'d  an-l  chai"Ufd  in  the  bill,  and  lh«rt- 
fore  nt^t  fvidi  no)  in  lln;  drft-ndjini's  f:ivor  uj'on  that  point,  the  comjdain- 
ant  i.-*  net  r».«juirod  lu  iaiTt'iLS'j  the-  wti^lit  of  his  evidence  to  overcome 
'     thfc  ansvfor. 

The  fact  oi  ilift  poHsi-c^sifin  ...f  a  •u-«.'d  by  tho  gr.intoe,  duly  executed  and  ac-\ 
knowh '1;^'»  d  by  th«.'  i:rani->r,  is  |T".Mii:ij>tiVL-  evidence*  of  the  delivery  of  I 
the  d«Md  at  th«'  dat'- of  thr  ark n.t\vi.-d.i:in<'nt./ That  presumption  is  to  ^ 
be  ovorcoan-  by  count,  r  ..•vid'-n-'v  nf  snpen.'r  w.-ight.    The  aucorroboxated 
ovi«i.-n«:t.'  uf  the  grantor  i-^  n.-i  sulliii.-nt  for  that  purpose. 


/.  ir.  T(/v/o/',  for  conii'Iainant. 

T'JswortlLj  fc»r  d«.'fcn«lant. 

Tiiii:  CiiANcr.LLnPv.    Tho  bill  is  iil.'d  to  avoid  a  deed,  exo- 

»nit«:d  by  t]i<'  coniidninani  ti»  hfarah  Blackburn,  dated  on  tho  . 

t?e\vnth.  and  acknowlcdiT'd  on  tht?  eighth  of  August,  I860. 

The  ex.-.'ouiiuiiand  ncknowl-dirnicnt  of  thedoed  arc  admitted. 

^ho  .^oL'  ijut'stion  in  th»'  cMu.-f  is,  wh.'thcrit  was  delivered  to 

I  the  ^^ranti'O.J  The  bill  all.'irt's  that  it  was  not  intended  or 

lagrcrd  to  bo  drlivi-n-d  until  ili.^  d«'ath  of  the  grantor;  thait 

lit  was  n«'vcr  d»*liv<'rr.l,  bju  was  n-iain»'dj)y  him  until  it  was 

cland'-Htiu'-ly  and  fraudul-'iitly  iak«.'n  fi'om  his  possession  ly 

the  or-iiii-jo.     The  »lt'cd  w.is  in  i»)>j^i.*rision  of  the  grantee,  and 
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•.»t-'.-iit  l)y  lior  to  the  uilico  of  the  r«\L'i.st.»r  to  \u^.  rf«'';r'L}«l 
cii  il.r.'  lit'rli  of  A])ril,  18*i'  I  Tlu-  ,LLram.-.'  diol  on  tho  tliirlioth 
o:  Aj.-ril.  18G0.     Tlu/  l-ill  i.^  fii.'.l  jigaiii^t  li.-r  lioirs. 

The  dt.'K-n.lnnt?^  haw  no  p^'j-sonal  km »v,  It-cl-je  of  tlio  d«'l:V''ry 
of  th*:-  flr-cd,  and  can  only  ans\v«r  as  to  th.-ii*  inlonnali'^'n  aiitl 
I •.!:■•''.  Tlic  an>wtu*  conlains  no  pn.-sitiv'^  d»M;iai  of  tlii.'  fa«:t, 
V.:.:  -h  is  disiin«;lly  alh'Lr«'d  and  fliarii'Ml  in  ihr  li!!,  that  tho 

'.I I  v.'a-.  eland* jstinrly  and  frandulrntiy  tak-wi  from  tlj-"  |m».-^- 

>'S-:un  of  ih'^  «'*,ni[«lainaj;t.  It  i.s  n-'t  *'vid«'n.H'  in  tli»'  d«> 
itji-isnl'.-?  favor  u['On  that  jHiint^  Tli«'  cojaiiiHinanl  is  not 
r'.-r.iir«'d  to  inri-.-a.--.-  tlir  w./iirht  of  lii.-^  t.'v:d<.fn«v  t'.>  oV'-ivonio 

Tu»/  ra-'.r  d«jM'n<l.-^  si^Irly  n]M»n  th-'  ^nl:i'':rn'y  of  thfovid'.'uoe 
t.-'  -ii.-^tain  tl;»'al|.-,^ati«»ii  ..f  th.-  Mil/  Th-'  trirh  of  ih.;  cliarj'c, 
t:.  \'  I  he  do -d  wa-  not  •I'livi-n-d.  i-ut  \va«^  fraudnl'-nily  tak»'n 
'.  y  iL'.'  j^'raiiioo  fi"onl,Th«'  [)•)>.-. -r^.-i  m  •»:'  ih«' tMPpi'lain.jntP,  j'".-ts 
*:-;cL'.L.-i\vly  nnon  tii'.;  lii>u|»|»')V..'.l  i.-linn'ny  uf  the  n/ini.-.jjn- 
uiA  L;j:"i.-X'if.  ir«'  i<  not  '-orrol.. .r.-'i.-l  njx.ii  ih:<  j>';::)t.  hy  tho 
t«.-stijnony  uf  a  >inu:l''  \viln''.-s.  wnv  ly  any  d'«*i.-iv.'  or  >;i:-Jiili- 
I'iiur.  :act  or  <'i]'(ninistan«:i*  d:-«-l'S'"i  ly  ih.*  t'-.-timoiiy.  Tho 
qu«'.'r-'tion  tb.-n  is  di-iinrlly  |'r<".-«:it«*>l.  whi.-ih.'r  a  d-.-'d  thily 
CfX'/<''-U».'d  and  ii'i-knowledu-'d,  and  in  ih-;  i»os.-'--:on  of  :h.i.] 
grant'jc  in  hor  ]if«:tinn*,  can  alitTj.]if  d-ath  of  the  ^'noiieo. 
l»v»  net  aside  as  invalid  u[;on  th'?  nai^«'j-r'.'inrai'*d  tr-liniony  cf 
the  grantor  that  il  wa.-  \\*'\-oy d'-iiv'-i-'-'U  I  h.-ivc  i,.-.  h«.'s:t.;t :«»n 
iji  csayinLC  that  it  on,u-ht  noi  to  !..•  ^l^iiie.  Th'-siamie  ha..s  luado 
tlio  compiainant  a  conij-ctfiit  wim-.ss  in  h.".-  own  luh;.!!'.  LUit 
bo  i.s  an  interested  witness,  and  his  t«s:iniony  is  n'.»t.  rntith-Ml 
to  the  weight  of  impartial  i-'riimony.  The  nianifr-t  I'l.Jiey 
of  tli-ij  statiitt*  moreover  is,  liiai  ih'-  wiiU'-ss  shouM  (jnly  htj 
beard  or  credited  where  he  can  !.••  e-.nfr- >nie.]  with  ihe  i-sti- 
mon y  of  the  op|»osite  party.  Under  th-j  f.i.;t-?  of  ih'.s '-.irio, 
the  oomphiinant  is  not  cx.-hidt'd  ly  tin.*  i«i'n;s  uf  die  ;'{;i;!ito 
iroifi  V'in;^  a  witn«'ss.  Ther-;  is  th.T»'h'i'.-,  it  is  eonce«ied, 
gome  ovidcnee  in  ?uj'port  of  i!ie  cMjipliiinani's  easi'. 

Dut  the  fact  of  the  p(jss.'.-s:..n  of  a  d..x.l  hy  tli"  ;:ra:itoo, 
lulyexccut'-'dand  aeknowhd;j\Ml  hy  the  li'raritor,  is  p-ii-.-ump- 
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tiv(.'  (n'i'l«'iii.v  of  tli<»  delivery  of  tlio  d^-^d  at  tlio  date  of  Ui^ 
a<-kii')\vli*'l::!:nvMit.  Tlmt  ]>n'^iim|»li«m  is  to  l»e  ovrtroomo  l»y 
c'(Hinl«^r  rvid.'iirc  of  siqwrinr  wi'i;_rht.  Tlic  iinooiToi>oi'at«'d 
t«'.-tiiii«)iiy  (>{'  xhc  i:;ranior  is  not  sulHcicnt  for  that  purpa-e. 
Upon  :i  bill  hU-A  i'ov  ili.-  jori'rlo<urc  of  a  lion«l  ami  niortiraue. 
tin*  uih\irrc'»"»rat'.''l  t«'.-^iiii'»ny  of  ili.»  il«'fi'ii«laiit  in  r^npport  oi 
liis  an>\v..r,  that  ih-'  innrtL!:a.i,'f  was  ih'ViT  doliwivd,  or  that  it 
liu'l  l"t.»i  j);ij,[  .-m,]  s.itisli.Ml,  will  not  avail  to  defoat  a-  r«vo- 
V'-ry.  Til*'  p'».>'.«^t'>sion  of  llu*  ijiort.i;ag«j  hy  tin?  niort<^a.L:t/<*, 
duly  rX'f.-iitrd  and  a<;kno\\J<'d,:rrd,  is  ]»ri'suni{»tiv«.'  ovido!i';-«? 
not  only  th.-a  il  \va--  duly  d«'livfr«Ml,  hut  that  it  remains  a 
valid  and  sul'>:siinL::i'n'-uinhvan'X'.  Tht'st'  pi-<-sum])tions  can- 
not 1)«?  (ivt-n-oni--  i»y  th*'  unaid*'.!  testimony  of  an  interest«/d 
I'arly.  There  are  usually  eirfunistaih'es  rlustei'iiiuj  around  o 
transaetiou  whidi  shr.l  liirht  upon  its  r«*al  character,  and 
whirh  s.'rv-'  as  relial»l«»  iiuid«'s  to  the  irutli.  .r)Ut  after  the 
most  ran-ful  e\aniinaii(»n  of  ih«^  rvidmce  in  this  cause,  I  lind 
no  olio  mat'-rial  t-ircumstanee  corrohorativr  of  the  oonij»lain- 
ant'.s  «vid«'nf«-  upon  th"  mati-i'ial  poinj:  at  issuo.  If  the  I'aet, 
that  th«;  eomplainant  sliould  liave  airre'^l  to  give'a  title  for 
the  hous.'  and  lot  for  one  vt 'a r's  .service  of  the  gran teo  as 
hou.-'k'M'prr  >.-.'ms  improhaMe,  the  a;j;reemont  which  ho 
admits  h."  <iiil  make  is  hut  little  less  extraordinary  on  Lis 
J. art.  and  morf  n-markahlf  (.»n  the  part  of  the  grantee. 

If  th«-  fact  that  th«' d 1  was  iu)t  immediately  placed -Upon 

roeord  he  at  all  siiinili'-ant,  it  is  natui-ally  accoimted  for;  and 
tin*  evidence  shows  thai  it  was  not  .sent  to  be  recorded  until 
the  grantor  proposetl,  in  violation  of  his  admitted  contract, 
to  si'U  the  pn.)pertyT  If  it  be  true  that  the  complainant,  a 
frw  hours  ht-fun*  the  death  of  tin*  grantee,  charged  her  with 
having  tak«Mi  th«*  <lei'd  improperly  from  his  possession,  the 
eviilc-nee  shows  that  she  instantly  repelled  the  charge,  and 
claimiMl  that  tho  title  was  rightt'ully  in  herself. 

If,  th'TetVjr*',  there  was  no  <^ounter  testimony  wliatever  on 
tlie  i»art  ot  the  defc-ndants,  I  should  unhesitatingly  declare 
that  tlui  complainant's  ease  is  not  sustained  by  the  evidence. 

But  there  is  poh-itive  testimony,  of  the  most  decisive  dia- 


OCTOBER  TERM,  1802.  161 

Benson  r.  Woolverton. 

ractor,  utterly  repugnant  to  the  ca.so  made  by  the  complain- 
ant.    The  bill  alleges,  and  the  complainant  testifies  that  the    * 
rioed  W'a8  executed  and  acknowledged  upon  an  agreement, 
that  if  the  grantee  would  continue  in  his  service,  and  act  as- 
Lis  housekeeper  during  his  life,  ho  would  support  and  main- 
tain her,  and  on  his  death  leave  her  a  deed  of  conveyance  for 
the  land.     There  is  direct  proof  by  a  \vitness,  who  alleges 
that  he  wns  present  at  the  contract,  that  the  agreement  was 
that  the  deed  should  beexecut»'d  and  delivered  if  the  grantee 
i-iimained  in  the  complainant's  employ  for  one  year.     It  was    \ 
executt^d  and  acknowledged  at  the  expiration  of  the  year,     J 
and  wa^s  soon  afterwards  seen  in  the  possession  of  the  grantee.  ^/ 
There  is  also  direct  evidence  that  the;  comjilainant,  before  the 
expiration  of  the  year,  declared  that  he  intended  to  deliver 
the  deed  immediately,  and  tluit  after  the  year  expired  he  re- 
].»eatedly  declared  that  the  dued  had  been  delivered.     It  is 
true  that  these  w-itnesses,  with  a  single  exception,  are  inte-  » 
rested  in  the  result  of  the  suit.     But  the  complainant's  evi- 
dence is  open  to  the  sjync  objection.     Nor  do  I  perceive  that 
there  is  a  single  objection  to  the  credibility  of  these  wit- 
nesse.s  ^^hich  may  not  be  urged  with  at  lea.st  equal  force 
against  the  credibility  of    the  complainant.     The  case  is 
doubtless  characterized  by  very  peculiar  features,  which  affect 
to  some  degree  the  moral  status  and  credibility  of  the  com- 
plainant and  of  some  of  the  witnesses  on  the  part  of  the  de- 
fendants, but  they  cannot  aflect  the  result  of  the  case. 

The  parties  are  both  dead,  and  nothing  can  be  gained  to 
the  cause  of  truth  and  justice  by  the  further  discussion  of  the 
circumstances  which  have  given  rise  to  the  controversy. 

The  injunction  must  bo  dissolved  and  the  bill  dismissed. 


162  CASES  IN  CHANCERY. 


Mount  V.  Mount. 


Mary  Ann  Mount  vs.  Alfred  W.  Mount. 

On  a  petition  for  divorce,  filed  by  a  wife  against  her  liuRband,  on 
ground  of  adultery,  when  the  only  proof  that  of  the  guilt  of  the 
band  is,  that  within  six  months  after  his  marriage,  he  was  afiFecte<l 
vfinoreal  disease,  the  evidence  is  not  of  itself  sufficient  to  justify  a  Jc 

Wh«'n  the  facts  reli<:d  on  are  susceptible  of  two  or  more  int^rpret^t 
any  one  of  which  is  consistent  with  the  defendant's  innocence,  the>' 
not  be  sufficient  to  establish  guilt.  Though  it  is  not  necessary  to  p 
tho  direct  fact  of  adultery,  it  is  necessary  to  show  that  adultery  i= 
only  necessary  conclusion  from  the  facts  of  the  ca««e. 

When  the  defendant  was  examined  as  a  witness,  and  denied  that  since 
marriage  he  has  had  connection  with  any  otlicr  woman  than  his  \* 
although  his  evidence  is  not  entitled  to  the  wj'ight  due  to  the  testirn 
of  a  fair  and  impartial  witness,  it  is  nevertheless  entitled  to  some  wcij 
and  in  a  case  of  this  kind  is  at  least  sufficient  to  overcome  the  e£Fec 
the  evidence  on  the  part  of  the  complainant. 


TifE  Chancellor.  The  parties  were  married  on  the  fi 
of  May,  18G1.  On  the  tenth  of  March,  18G2,  the  wife  li 
her  petition  for  divorce  on  the  ground  of  adultery.  The  a 
gation  of  the  petition  is,  that  the  husband,  during  the  mor 
of  Octoher  and  November,  18G1,  and  at  other  times,  comr 
ted  adultery  with  divers  females,  whose  names  are  unknc 
to  the  petitioner.  The  j)roof  is,  that  the  defendant,  ab 
the  month  of  October,  18G1,  within  six  months  after  his  it. 
riage,  was  affected  w^th  the  venereal  disease.  The  case  n 
solely  upon  this  evidence.  There  is  no  evidence  as  to 
previous  relations  of  the  parties,  or  as  to  the  habits,  chai 
ter,  or  conduct  of  the  defendant.  The  wife  testifies  that 
saw  nothing  to  excite  her  suspicion  in  regard  to  his  cond 
al)0Ut  the  time  of  the  all<»ged  adultery,  nor  does  she  all 
that  she  did  so  at  any  other  time  after  the  marriage, 
further  states  that  they  did  not  live  together  at  that  ti 
The  first  sus]>icion  that  api)ears  to  have  been  entertained 
the  wife  of  her  husband's  criminal  conduct  resulted  from 
voluntary  statement,  made  by  the  husband  to  her  moll 
that  he  was  suffering  from  the  disease.  It  ap{>ear8  furtl 
from  the  evidence,  that  in  October,  18G1,  the  wife  was  ap 
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rently  free  from  disease.  The  husband  has  been  examined 
as  a  witness,  and  denies  most  explicitly  that  he  has  been 
guilty  of  adultery.  I  do  not  think  the  evidence  sufficiently 
strong  to  justify  a  decree  for  divorce. 

Tlift  fact  that  the  husband,  long  after  marriage,  is  infected 
with  the  venereal  disease,  has  been  hold  sufficient  prima  facie 
proof  of  adultery.  Popkin  v.  Fopkitij  1  Hagy.  Ec,  H,  765, 
note  to  the  case  of  Durant  v.  Ihirant;  John^jfi  v.  Johnson^ 
14  TlcMd.  637,  North  v.  North,  5  Mans.  320;  2  Greeid. 
i^V.  44. 

In  the  case  of  CoUett  v.  Collet f,  where  it  was  attempted  to 

f.^^tablish  adultery  against  the  husband  by  showing  that  the 

^vito  was  suffering  under  a  recent  infection.  Dr.  Lushington 

Buid  :  "  it  is  impossible  to  lay  down  any  general  inflexible  rule, 

^or  each  case  must  depend  upon  its  own  circumstances,  and 

^^  ia  Si:jarcely  possible  to  conceive  a  case  without  some  cir- 

^'ura^<tancea  which  would  assist  the  court  in  coming  to  a  con- 

<'-lu8ion."     On  the  hearing  of  the  same  cause  by  the  judicial 

^'OTnniittce,  it  was  held  that  the  adultery  of  the  husband  must 

iiot  Vjo  inferred  from  the  mere  fact  of  the  wife's  being  tainted 

"^'^th  the  venereal  disease,  although  she  herself  is  not  even 

-U?jjn5oted  of  adultery,  inasmuch  as  the  existence  of  such  a 

^isojvse  in  the  wife  is  consistent  with  the  adultery  of  the  hus- 

^^^1,  \vith  her  own  adultery,  and  with  accidental  communi- 

^<-tion  of  it."     The  converse  of  the  proposition  would  seem 

^   '^G  equally  ti'ue,  that  the  existence  of  the  disease  in  the 

/^^*f*\>and  is  consistent  with  the  adultery  of  the  husband,  with 

'"*     taving  been  c^mmuniciited  by  the  wife,  and  with  acci- 

*'^^tal  communication  of  it.     Bvihop  on  Marriage  and  Di- 

^'<>>-o^,§  440. 

^Vhen  the  facts  relied  upon  are  capable  of  two  or  more 
..  ^^xpretations,  any  one  of  which  is  consistent  with  the  de- 
^^-lant's  innocence,  thev  will  not  be  sufficient  to  establish 
■  Y^  ^^-  Though  it  is  not  necessary  to  prove  the  direct  fact  of 
'  '^^^Itery,  it  is  necessary  to  show  that  adultery  is  the  only 
j^^Cissary  conclusion  from  the  facts  of  the  case.  Ferguson  v. 
^'•<7t«o/i,  3  Sandf.  Sup,  Co.  B.  307. 
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Proceeding,  as  I  do,  upon  the  assumption  of  the  entire  in- 
nocence of  the  wife,  is  the  guilt  of  the  husband  the  necessgury 
conclusion  from  the  facts  of  the  case  ?    The  parties  had  b^oii 
married  less  than  six  months  when  the  disease  develo£>^e<i 
itself.     The  wife  had  been  previously  married.     How  lox^g 
she  had  been  a  widow  does  not  appear.     Is  it  impossible    or 
highly  improbable  that  the  wife  may  have  been  infected  w"  i  t-l 
the  disease  during  her  former  marriage,  and  that  the  disesxse 
was  still  lurking  in  her  blood?     It  is  proved  that  the\^?'i^^ 
voluntarily  submitted  herself  to  a  medical  examination,  sa^r^'l 
the  physician  testifies  that  he  discovered  no  traces  of    '^^^^ 
diseiise.     But  it  is  worthy  of  remark  that  she  submitted  h^  ^^^' 
self  to  the  examination  under  the  pretext  that  she  had  fa  J- 1*-'^ 
from  a  horse,  and  it  was  not  until  afterwards  that  the  ph^i?^  ^^' 
cian  was  informed  of  the  real  object  of  the  examinati- 
The  investigation  does  not  appear  to  have  been  made  atr 
in  reference  to  the  existence  of  the  disease  in  question, 
der  the  circumstances,  may  not  the  symptoms  of  the  dise^  - 
have  escaped  the  attention  of  the  physician,  or  may  they 
have  been  so  far  suppressed  as  not  to  be  perceptible  ?     Is 
evidence  sufficient  to  prove  the  nonexistence  of  the  diso-^^^ ' 
so  fully  as  to  establish  the  guilt  of  the  defendant. 

As  already  said,  there  are  no  other  circumstances  in  '•^-^^ 
case  to  aid  the  court  in  arriving  at  a  correct  conclusion, 
evidence  touching  the  husband's  character  or  habits.     It 
not  proven  that  the  husband  kept  improper  company  or  visits 
disreputable  places  of  resort.     It  is  not  shown  that  he  eve^^ ' 
visited  or  associated  with  any  other  woman  than  the  com- — "^ 
plainant.    The  evidence  is  not  in  itself  sufficient  to  justify  a    -^ 
decree.     But  admitting  that  the  complainant's  evidence  is 
sufficient  privia  facie  to  raise  a  presumption  of  adultery 
against  the  husband,  the  case  does  not  rest  upon  this  evidence 
alone.     The  defendant  has  been  examined.     He  testifies  ex- 
plicitly that  since  his  marriage  he  has  had  connection  with 
no  other  woman  than  his  wife.     Without  attaching  undue 
importance  to  the  evidence  of  the  defendant,  admitting  that 
it  is  not  entitled  to  the  weight  due  to  the  testimony  of  a  fiEur 
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and  impartial  witness,  it  is  nevertheless  entitled  to  some 
weight,  especially  in  connection  with  his  own  voluntary  state- 
ment to  the  mother  of  the  complainant,  that  he  was  infected 
with  the  disease.  Why  should  he  have  made  that  statement 
if  he  was  really  guilty  of  adultery  ?  His  defending  the  cause 
is  evidence  that  it  was  not  made  by  collusion.  The  explicit 
testimony  of  the  defendant  is  at  least  suflBicient  to  overcome 
the  effect  of  evidence  on  the  part  of  the  complainant. 

I  shall  decree  for  the  defendant,  but  without  costs  as 
against  the  complainant. 


CA.SES 


ADJUDOED  IH 
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OF  THE  STATE  OF  NEW  JERSEY, 
ftOH  FEBBUABT  TERM,  1852,  TO  OCTOBER  TERM,  1858. 


Benjamin  Williamson,  Esq.,  Ordinary. 


ETER  S.  CoNOVER,  appellant,  vs.  Alfred  Walling  and 
others,  respondents. 

Person  to  whom  property  is  struck  off  at  a  sale  made  by  commiMioners 
appointed  by  the  Orphans  Court  in  proceeding  for  partition  acquires  a 
''gHt  which  the  court  is  bound  to  protect.  Such  bidder  has  a  right  to 
^*ve  a  deed  for  the  property,  unless  for  good  cause  the  sale  be  set  aside. 

^«^e  court,  without  good  cause,  set  aside  the  sale,  such  bidder  is  a  party 
^9^^ieted  by  an  order  of  the  Orphans  Court,  and  as  such  is  entitled,  by 

^*  constitution  of  this  state,  to  an  appeal  to  the  Prerogative  Court. 

^^^iUiam  L.  Dayton,  for  appellant. 

^'  Vredenhurgh,  for  respondents. 

^HE  Ordinary.    An  application  having  been  made  to  the 

^hans  Court  of  the  county  of  Monmouth  for  a  partition 

^^he  real  estate  late  of  John  M.  Holmes,  decease<i,  under 

^  ^t  entitled  "  an  act  for  the  more  easy  partition  of  lands 

^^  %  coparceners,  joint  tenants,  and  tenants  in  common," 

I     *^*  proceedings  were  had  therein,  under  and  in  pursuance 
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of  the  said  act,  that  the  respondents,  who  were  the  comi 
sioners  appointed  by  the  court,  were  ordered  to  make  sal 
the  said  real  estate. 

The  land  was  sold  in  two  parcels  by  the  commissioners, 
of  which  was  struck  off  to  Daniel  H.  Ellis,  for  the  sui 
$18,375,  and  the  other  to  Peter  S.  Conover,  the  appell 
for  $12,500.  The  appellant  signed  the  conditions  of  sale, 
paid  to  the  commissioners  ten  per  cent.,  as  required. 

The  commissioners  made  their  report  of  sales  to  the 
phans  Court.  Objections  to  confirming  the  sales  were  mj 
on  behalf  of  parties  interested,  and  after  hearing  the  ap 
lant  and  the  partixis  objecting,  and  their  evidence,  proof, 
allegations,  the  said  Orphans  Court,  at  the  term  of  Dec 
ber  last,  did  order,  adjudge,  and  decree  that  so  much  of 
report  of  sales  as  applied  to  the  part  sold  to  Daniel  H.  ] 
should  be  confirmed,  and  that  so  much  thereof  as  applie 
the  part  sold  to  the  appellant  should  not  be  confirmed, 
set  aside  and  for  nothing  holden. 

From  this  order  of  the  Orphans  Court  Peter  S.  Con 
appealed  to  this  court. 

A  motion  is  made  to  dismiss  this  appeal,  on  two  groun* 
1,  that  the  appellant  is  not  a  party  aggrieved,  and  there 
has  no  right  to  appeal ;  2,  that  the  order  is  not  one  i 
which  an  appeal  can  be  taken. 

The  right  of  appeal  from  an  order  or  decree  of  the  Orph 
Court  to  the  Prerogative  Court  is  given  by  the  constitut 
in  these  words :  "  All  persons  aggrieved  by  any  order,  ?. 
tence,  or  decree  of  the  Orphans  Court  may  appeal  from 
same,  or  from  any  part  thereof,  to  the  Prerogative  Cou 
but  such  order,  sentence,  or  decree  shall  not  be  removed  i 
the  Supreme  Court  or  Circuit  Court  if  the  subject  mal 
thereof  be  within  the  jurisdiction  of  the  Orphans  Court.' 

It  is  insisted  that  the  appellant  has  no  rights  which  w 
affected  by  this  decree ;  that  he  has  no  interest  in  the  prope: 
and  that  he  is  in  no  wise  aggrieved  by  the  order  of  the 
phans  Court.    That  the  commissioners  were  the  mere  a 
tioncers  of  the  court,  commissioned  by  the  court  to  ascert 
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who  would  give  the  highest  price  for  the  property,  and  then 
to  make  report  of  that  fact ;  that  the  appellant  made  his 
oflfer,  and  agreed  to  take  the  property  at  a  certain  price,  pro- 
vided the  court  would  consent. 

If  this  be  the  correct  view  of  these  sales,  and  the  court 
should  declare  such  to  be  the  law,  it  will  tend  greatly  to  em- 
barrass the  proceedings  under   this  statute.     If  a  person 
making  the  highest  bid,  and  to  whom  the  property  is  bona 
fide  struck  off,  acquires  no  rights ;  and  if  his  bid  is  to  be 
<x>nsidered  a  mere  offer  by  which  he  is  bound,  but  which  at 
^  future  period  is  to  be  accepted  or  rejected  by  the  court 
at  their  mere  will  and  pleasure,  the  natural  tendency  will  be 
to  discourage  bidders,  and  depreciate  the  price  of  property 
^t  these  sales.     If  it  is  not  a  legal  discretion  the  court  is  to 
exercise,  but  if  it  is  to  look  upon  the  bid  merely  as  an  offer 
'^ade  for  the  property,  why  is  not  the  court  bound  at  all 
times  to  set  the  sale  aside,  as  a  matter  of  course,  if  at  any 
time  before  approval  a  better  offer  is  made  for  the  property  ? 
If  the  court  stands  merely  in  the  place  of,  and  representing 
tlie  owners,  and  in  no  other  capacity,  as  was  insisted  upon  at 
the  argument,  no  one  could  complain  of  any  unfairness  in 
their  pursuing  such  a  course,  and  in  fact  their  duty  to  the 
^^wners  of  the  property  would  require  them  to  do  it. 

These  sales  are  made  universally  upon  certain  conditions, 

dictated  by  the  commissioners  under  the  advice  and  authority 

^f  the  Orphans  Court,     One  of  the   conditions  always  is, 

^^d  it  was  one  of  this  sale,  that  the  highest  bidder  shall  be 

t-he  purchaser.     He  acquires,  when  the  property  is  struck  off 

to  him,  and  he  is  declared  the  purchaser  by  the  commission- 

^J^,  a  right  not  complete  but  inchoate ;  and  that  right  is  to 

*^ve  the  court  approve  the  sale,  and  to  have  a  deed  for  the 

property,  unless  for  good  cause  the  sale  should  be  set  aside, 

^  this  right  exists,  and  the  court  without  good  cause  set 

I       '^ide  the  sale,  and  by  their  order  and  decree  deny  him  this 

I      right,  he  is  a  person  aggrieved  by  an  order  of  the  Orphans 

I      Court,  and  by  the  constitution  has  an  appeal  to  the  Preroga- 

K      tive  Court.    If  he  cannot  strictly  be  considered  a  party  to 

■       Vol.  vl.  p 
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the  proceeding  in  court,  still  he  ia  a  person  aggrieved,  and  i 
such  has  a  right  to  appeaL 

When,  in  analogous  cases,  a  right  of  appeal  has  been  give 
that  right  has  been  so  extended.  It  is  not  neoeaeary  th: 
the  person  who  appeals  should  be  actually  a  party  to  tl 
record,  provided  he  has  an  interest  in  the  question  whidi  mi 
be  affected  by  the  decree  or  order  appealed  from.  And  agai 
"  It  has  also  been  determined  by  Uie  House  of  Lords  that 
purchaser  under  a  decree,  though  no  party  to  the  suit,  m- 
appeal  from  an  order  setting  aside  the  bidding,  and  orderL 
a  new  sale  before  the  master/'  3  Dan.  Ch.  P.  99,  and  cai 
there  referred  to. 

The  order  of  the  Orphans  Court  determined  all  the  rigl 
of  this  appellant,  and  if  he  cannot  take  this  appeal  he 
without  remedy. 

But  it  was  further  insisted  that  the  matter  determine 
upon  by  the  Orphans  Court  was  one  submitted  entirely ' 
their  discretion,  and  cannot  be  reviewed;  that  the  statu 
made  it  a  matter  of  conscience  with  the  individual  membe 
of  the  court,  and  requires  the  court  to  approve  the  sale  befo 
it  is  valid.  The  provision  of  the  statute,  to  be  found  on  pa; 
106,  §  17,  is,  "  That  if  the  court,  to  which  the  report  of  t 
sale  of  such  land  or  real  estate  shall  be  made  as  aforesa: 
shall  approve  of  such  sale,  it  shall  confirm  the  same  as  va] 
and  effectual  in  law." 

But  is  not  the  court  bound  by  law  and  in  conscience  to  s 
prove  it,  if  there  is  no  good  cause  for  refusing?  And 
they  mistake  the  law  in  the  discharge  of  their  duty  in  t] 
respect,  has  the  party  aggrieved  no  redress  ?  They  ought 
approve  it,  unless  there  exists  some  good  cause  for  their  ] 
fusing.  It  is  not  an  arbitrary  exercise  of  power  committ 
to  them,  but  it  is  a  matter  of  judgment  and  of  l^al  disci 
tion. 

If  the  word  "  approve"  was  not  in  the  statute  they  ouj 
not  to  confirm  the  sale,  if  in  their  judgment  the  pro(»edii 
had  been  illegal,  or  if  through  any  fraud,  mistake,  or  ac 
dent  the  property  had  not  been  fairly  exposed  to  sale. 
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I  presume  such  has  been  the  case  in  the  sale  we  are  consid- 
ering. It  appears  that  the  Orphans  Court  had  evidence 
and  proof  before  them,  upon  which  their  judgment  was  satis- 
fied  that  the  sale  had  not  been  conducted  according  to  law, 
aixd  was  accordingly  set  aside.  But  this  appellant  says  they 
erred  in  judgment ;  that  he  is  aggrieved  by  it,  and  that  the 
constitution  secures  to  him  the  right  of  appeal. 

^e  are  not  without  abundant  authority  in  analogous  cases 
upK>n  this  point. 

In  the  case  of  GoUier,  appellant,  and  Whipple,  appellee,  13 
T^endell  224,  a  master  sold  mortgaged  premises,  and  executed 
a.  deed.  According  to  the  then  practice  in  New  York,  upon  the 
naaster  s  filing  his  report  of  sale,  an  order  for  confirmation 
^ui  was  entered.  A  judgment  creditor  petitioned  the  Chan- 
<>^llor  for  a  resale,  and  it  was  ordered.  An  appeal  was  taken 
from  the  order  of  the  Chancellor,  and  the  right  of  appeal 
'^c^t  questioned. 

In  the  case  of  Tripp,  appellant,  and  Cook,  appellee,  26 

^VenddL  143,  a  resale  was  ordered  by  the  Chancellor.    >0n 

*ii.c  appeal  from  this  order  it  was  insisted  it  was  a  matter 

^-Itiogether  in  the  discretion  of  the  court,  and  this  point  was 

d^ided  by  the  court.     The  Chancellor's  order  was  reversed. 

The  case  of  Delaplaine  v.  Lamrence,  administrator,  and 

^^^fiers,  10  Paige  Ch.  H,  602,  is  a  case  directly  in  point.    The 

^^■^iministrator  sold  certain  lots  under  the  order  of  the  surro- 

K^te.    When  the  report  of  sales  came  in  he  confirmed  the 

^^•le  of  part  of  the  lots,  and  the  residue  he  ordered  to  be  put 

^p  again  and  sold.    C.  B.  Lawrence,  one  of  the  heirs,  applied 

^oi  a  resale,  and  gave  security  that  the  property  should  pro- 

^vice  a  certain  amount  specified.     Delaplaine,  who  was  the 

purchaser,  appealed  to  the  Court  of  Chanceiy,  to  which  court 

"^J^e  appeal  was  given  by  the  New  York  statute.     The  Chan- 

^^Uor  says  :  "  In  sales  made  by  masters  under  decrees  and 

^i^ers  of  this  court,  the  purchasers  who  have  bid  off  the 

I  property,  and  paid  their  deposits  in  good  faith,  are  con- 

L         ^dered  as  having  acquired  inchoate  rights,  which  entitle 

K         them  to  a  hearing  upon  the  question  whether  the  sales  shall 
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be  set  aside.  And  if  the  court  errs  by  setting  aside  the  sa-I 
improperly,  they  have  a  right  to  carry  the  question  by  appe^ 
to  a  higher  tribunal."    See  2  H.  S.  610,  §  104. 

But  it  was  asked  by  the  counsel,  on  the  argument,  wh^ 
decree  will  this  court  make  in  the  premises,  should  it  coo 
to  the  conclusion  that  the  Orphans  Court  erred?  WilL 
order  the  court  to  approve  what  they  coriscientiousb/  declf^ 
they  cannot  approve  ?  No  deed  can  be  given — no  title 
made  by  this  court ;  the  sale  must  first  be  approved  by  t. 
Orphans  Court,  and  this  they  refuse.  Will  this  court  /o-: 
their  consciences  ? 

I  really  do  not  see  the  slightest  difficulty  of  the  Orph^i 
Court  carrying  into  effect  the  decree  of  this  court,  be  it  wl 
it  may,  without  any  compunctions  or  violations  of  conscien. 
They  have  conscientiously  discharged  their  duty ;  they  hs3i 
pronounced  their  judgment  upon  the  law  and  the  facts  &** 
mitted  to  them ;  they  are  ready  and  willing  to  carry  t.5 
judgment  into  effect.  But  the  law  of  the  land  interpose 
their  judgment  is  appealed  from ;  the  constitution  now  &"« 
Btitutes  the  judgment  of  this  court  in  the  place  of  theirs ;  ^ 
when  this  court  shall  pronounce  its  judgment,  if  it  diff< 
from  theirs,  by  the  law  it  supersedes  their  judgment,  an<3 
becomes  obligatory  on  their  consciences  to  carry  the  jix^ 
ment  of  this  court  into  effect  in  the  stead  of  their  own.  ^ 
decree  of  this  court  will  be,  that,  according  to  the  law. 
Orphans  Court  ought  to  approve  the  sale  of  the  commissi 
ers,  order  it  confirmed,  and  a  deed  to  be  given  to  the  J> 
chaser.  It  will  be  an  approval  which  they  give  under 
directions  of  a  higher  tribunal,  and  for  which  that  tribu 
is  responsible,  and  not  they.  All  that  court  will  have  ta 
will  be  to  carry  the  decree  of  this  court  into  eflFect,  and  X 
not  see  but  that  they  can  do  it  without  any  conscientious  3^ 
pies.  The  proceedings  will  have  been  all  according  to  law,  - 
the  court  below  will  be  called  upon  simply  to  discharge 
duty. 

The  motion  to  dismiss  the  appeal  is  denied. 
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Peter  S.  Conover,  appellant,  and  Alfred  Walling  and 
others,  commissioners,  &c.,  respondents. 

^''liere  objection  ie  made  to  a  sale  by  commissioners,  by  parties  interested  in 
proceedings  for  partition  before  the  Orphans  Court,  the  matter  should  be 
brought  before  such  court  by  petition. 

i-t.  ia  Dot  proper  to  concert  with  an  auctioneer  a  private  signal  denoting  a 
bid  at  a  sale  of  property  by  public  auction.  Such  a  contrivance  gives 
aa  advantage  to  one  person  over  the  other  fair  and  open  bidders  at  the 

Tbie  mere  fact  that  more  is  offered  for  the  property  sold  at  auction  than  it 
was  cried  off  for,  is  no  justification  for  a  court  refusing  to  confirm  the 
sale.  The  practice  of  the  English  courts,  in  opening  bids,  has  not  been 
aiopted  by  the  courts  of  this  state. 

^tr  is  the  custom  in  New  Jersey,  at  public  sales,  where  a  bid  is  fairly  claimed 
by  two  or  more  persons,  to  put  the  property  up  again  at  the  price  bid, 
and  as  at  the  bid  of  such  one  of  the  competitors  as  the  auctioneer  may 
declare  entitled  to  it. 

^^^ere  a  mistake  occurs  in  the  biddings,  which  is  brought  to  the  knowledge 
of  the  commissioners,  and  they  do  not  correct  it  by  having  the  property 
again  set  up  in  the  ordinary  way,  and  it  appears  that  a  less  price  was 
obtained  than  otherwise  would  have  been  offered,  the  sale  should  be  set 
aside. 

'A.  fair  bidder  at  such  sale,  to  whom  the  property  is  struck  off,  being  an  in- 
nocent party,  ought  to  be  put  to  no  expense  in  the  proceedings  to  set  aside 
the  sale,  either  in  the  Orphans  Court  or  on  the  appeal  to  the  Prerogative 
Court 


On  the  second  day  of  September,  A.  D.  1851,  G.  P.  Cono- 
ver and  Sarah  H.  Conover  made  their  application,  by  petition, 
to  the  Orphans  Court  of  the  county  of  Monmouth  for  a  divi- 
sion of  r^  estate,  of  which  they  and  others,  named  in  said 
Potion,  were  tenants  in  common. 

The  commissioners,  Alfred  Walling,  John  C.  Conover,  and 

William  Statsen,  having  reported  that  a  partition  of  the  lands 

<»Qld  not  be  made  without  great  prejudice  to  the  owners 

^hereof,  the  court  ordered  a  sale  of  the  said  real  estate. 

On  the  second  of  December,  a.  d.  1851,  the  commissioners 
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made  their  report  of  sales  to  the  court  in  the  usual  form, 
among  other  matters,  stating  that  they  had  sold  the  Ian 
two  tracts.  "  Tract  tlic  Ist,  No.  1,  being  the  we&terly 
of  said  real  estate,  containing  one  hundred  and  fifty-one  a< 
more  or  leas,  situate  in  the  township  of  Atlantic,  in 
county  of  Monmouth,  bounded  on  the  north  by  lands  oi 
P.  Conover  and  John  S.  Ely,  on  the  east  by  lands  of  Df 
Bray  and  the  other  half  of  said  real  estate  sold  Pete 
Conover,  on  the  south  by  lands  a  part  of  the  other 
of  said  real  estate  sold  Peter  S.  Conover  by  said  c 
missioners  and  lands  of  Polheraus  Smock,  on  the  ^ 
by  lands  of  Gilbert  H.  Vanmater,  was  struck  o(F 
sold  to  Daniel  H.  Ellis  for  the  sum  of  eighteen  thous 
thi'ee  hundred  and  seventy-five  dollars  ($18,375).  Trad 
2d,  No.  2,  being  the  easterly  half  of  said  real  estate,  • 
taining  one  hundred  and  forty  acres,  more  or  less,  situat 
the  township  and  county  aforesaid,  bounded  on  the  nortl 
land  late  a  part,  &c.,  (describing  the  same)  was  struck 
and  sold  to  Peter  S.  Conover  for  the  sum  of  twelve  thous 
five  hundred  dollars." 

On  the  coming  in  of  this  report,  ^^n  application  was  m; 
on  behalf  of  the  petitioners  for  division  and  of  the  oi 
owners  of  the  land,  to  disafiirm  and  disapprove  so  muc 
said  report  as  related  to  tract  No.  2,  on  the  ground  t 
owing  to  a  misunderstanding  on  the  part  of  the  auctioi 
who  conducted  said  sale,  the  said  tract  sold  for  much 
than  it  otherwise  would  have  brought,  and  that  the  comi 
sioners  ought  not,  under  the  circumstances  of  the  case,  to  I 
acknowledged  Peter  S.  Conover  as  the  highest  bidder. 

Witnesses  were  examined,  and  evidence  taken  before 
Orphans  Court,  by  which  it  appeared  that  Sarah  Hoh 
who  was  the  owner  of  one  half  of  the  estate  ordereci  t< 
sold,  employed  Daniel  H.  Ellis  as  her  agent  to  bid  for  he 
the  sale,  and  authorized  him,  in  writing,  to  bid  $20,000 
the  first  tract,  and  $15,000  for  the  second  tract,  struck  oi 
Conover ;  that  prior  to  the  sale,  Ellis  made  an  arrangem 
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with  Henry  W,  Wolcott,  the  auctioneer  at  the  sale,  agreeing 
upon  a  private  signal,  which  the  auctioneer  should  take  for  a 
bidding ;  that  it  was  arranged  between  them  that  as  long  as 
Ellis  should  keep  his  thumb  in  his  button-hole  he  should  be 
considered  a  bidder,  and  Wolcott  should  increase  the  bid  in 
the  same  ratio  aa  the  preceding  bidder ;  that  the  first  tract 
was  struck  off  to  Ellis,  he  being  the  highest  bidder,  and  bid- 
ding in  the  manner  arranged  as  before  mentioned ;  that  Ellis 
kept  his  thumb  in  his  button-hole  during  the  whole  of  the 
bidding  for  the  second  tract,  and  was  under  the  impression 
the  auctioneer  was  bidding  for  him  under  the  arrangement ; 
that  when  the  second  tract  was  struck  off  to  Conover,  Ellis 
claimed  the  bid  under  the  arrangement,  but  the  auctioneer 
declared  he  considered  that  arrangement  as  relating  only  to 
the  first  tract. 

On  the  hearing  before  the  court,  Sarah  Holmes  executed 
and  delivered  to  the  commissioners  a  bond  binding  herself 
to  bid  on  a  resale  the  sum  of  $13,500  for  the  tract  in  dispute. 
After  hearing  the  proofs  and  argument  of  counsel,  the 
court,  as  to  the  second  tract,  ordered  as  follows :     "  And  the 
court  having  further  examined  the  said  report,  and  it  appear- 
^g  to  the  court,  by  due  proof,  that  the  sale  of  the  parcel  of 
land  described  in  said  report  as  tract  the  2d,  No.  2,  and 
shown  on  said  map,  was  made  upon  due  and  legal  notice  as 
stated  in  said  report,  but  that,  owing  to  a  misunderstanding 
between  the  said  commissioners,  the  auctioneer,  and  Daniel 
H.  Ellis,  one  of  the  bidders,  as  to  whose  bid  it  was,  the  said 
^t  No.  2  was  struck  off  to  said  Peter  S.  Conover,  men- 
tioned in  said  report,  for  a  sum  much  less  than  it  otherwise 
^ould  have  brought,  and  that  the  said  commissioners  ought  " 
'iot  to  have  permitted  the  said  tract  No.  2  to  be  finally  struck 
off  to  the  said  Peter  S.  Conover  for  the  price  in  said  report 
^Dtted,  and  that  a  confirmation  of  said  report,  so  far  as  re- 
gards said  tract  No.  2,  would  operate  great  loss  and  injustice 
^  the  owners,  the  court  do  hereby  disapprove  and  disaffirm 
said  report  and  sale  so  far  as  relates  to  said  tract  No.  2,  and 
do  hereby  refuse  to  approve  the  same  so  far  as  relates  to  said 
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tract  No.  2,  and  do  refuse  to  confirm  the  same  so  far  as  relates 
to  said  tract  No.  2,  and  do  order  and  direct  and  adjudge  that 
said  report  and  sale  so  far  as  regards  said  tract  No.  2,  and 
said  sale  of  tract  No.  2  to  Peter  S.  Conover,  be  and  the  same 
is  hereby  annulled,  set  aside,  and  for  nothing  holden." 

Peter  S.  Conover  appealed  from  this  order  of  the  Orphans 
Court  to  the  Prerogative  Court,  and  stated  and  submitted  to 
the  court  the  following  grounds  of  appeal  : 

1st.  That  the  sale  and  report  of  said  commissioners  was 
an  entirety,  and  could  not  be  confirmed  in  part  only. 

2d.  That  it  appeared,  upon  the  hearing,  that  the  sale  to 
your  petitioner  was  for  a  full  price,  without  any  illegality  or 
fraud  or  malconduct  on  his  part  or  on  the  part  of  any  other 
person,  and  the  court  could  not,  at  its  mere  volition  and  dis- 
cretion, set  the  same  aside. 

3d.  That  the  presentation  of  a  bond  in  open  court  by  Peter 
Vredenburgh,  esq.,  counsel  for  those  opposing  said  confir- 
mation in  behalf  of  Sarah  Holmes,  binding  her  to  give  for 
the  property  $1000  more  than  it  was  struck  off  at  the  first 
sale,  was  illegal,  and  an  improper  interference  with  the  judg- 
ment of  the  court. 

4th.  That  the  court  decided  that  the  commissioners  should 
have  set  the  property  up  a  second  time  at  the  sale,  although 
fairly  struck  off  to  your  petitioner,  and  the  contesting  bidder 
refused  to  have  it  set  up  again  when  offered  by  the  auctioneer 
and  commissioners. 

6th.  That  the  contesting  bidder  expressly  agreed  to  leave 
to  the  auctioneer  and  commissioners,  or  one  of  them,  the 
question  who  was  entitled  to  the  bid  at  said  sale,  and  it  was 
decided  in  favor  of  your  petitioner. 

6th.  That  the  courts  in  this  state  have  no  legal  right  to 
open  biddings,  as  in  this  case,  for  a  mere  increase  in  price. 

7th.  That  the  order  of  said  court  in  refusing  to  confirm 
said  sale  should  have  likewise  made  an  order  for  further  sale 
of  said  property,  which  was  not  done. 

8th.  That  the  court  did  not  order  and  adjudge  that  the 
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costs  and  charges  of  supporting  said  sale  should  be  paid  out 
of   said  estate,  as  it  was  bound  to  do. 

9th.  That  the  court  did  not  order  and  adjudge  that  the 
costs,  charges,  and  expenses  incurred  by  your  petitioner 
sliould  be  paid  out  of  said  estate,  as  it  was  bound  to  do. 

10th.  That  the  order  and  decree  is  in  other  respects  in- 
formal, erroneous,  and  illegal. 

W.  L.  Dayton,  fof  appellant. 

-P.  Vredenburgh,  for  respondent. 

The  Ordinary.    At  the  last  term  of  this  court  a  motion 
waa  made,  on  behalf  of  the  respondents,  to  dismiss  this  ap- 
peal, on  the  ground  that  the  confirmation  of  the  sale  was  a 
matter  entirely  in  the  discretion  of  the  Orphans  Court,  and 
tbat  an  appeal  would  not  lie  from  such  an  order  of  that  court 
as  was  made  in  this  case.     I  decided  that  the  appeal  was  pro- 
perly taken.     I  refer  to  the  opinion  then  delivered  as  part  of 
the  history  of  the  case. 

The  question  now  is,  whether  the  order  of  the  Orphans 
Court  shall  be  affirmed. 

I  notice  an  informality  in  the  proceedings  of  the  Orphans 
Court,  for  the  purpose  of  calling  attention  to  it,  that  it  may 
^  avoided  in  future  similar  proceedings. 

As  the  decrees  and  orders  of  the  court  below  are  matters 
of  review  in  this  court,  any  material  matter  or  proceeding 
^pon  which  such  decrees  and  orders  are  founded  should  be  so 
certified  as  to  show  the  regularity  and  legality  of  the  impor- 
^t  steps  taken  in  the  progress  of  a  case. 

There  is  nothing  upon  the  face  of  the  proceedings  sent 
We  by  the  Orphans  Court  to  show  how  the  question  arose 
Wore  them,  as  to  the  mistake  and  misapprehension  in  con- 
ducting the  sale,  upon  which  they  based  their  order  now  ap- 
pealed from. 

There  is  no  dispute  that  the  resale  was  asked  for  by  or  on 
tehalf  of  the  owners  of  the  land,  and  was  resisted  by  Peter 
8,  Coaover ;  but  this  does  not  appear  on  the  records  of  the 
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court.  The  matter  should  have  been  brought  before  the  Or- 
phans Court  by  petition,  which  would  have  made  the  whole 
case  complete,  and  would  have  been  a  proper  foundation  for 
the  subsequent  action  of  the  court. 

The  review  of  this  order  of  the  Orphans  Court  has  em- 
barrassed me  very  much.  If  the  question  presented  was 
between  Peter  S.  Conover  and  Mrs.  Holmes,  or  Peter  S.  Cono- 
ver and  Daniel  Ellis,  and  in  which  no  one  else  had  an  inter- 
est, I  should  have  no  doubt  as  to  the  law  or  equity  applicable 
to  this  controversy.  Mrs.  Holmes  or  Mr.  Ellis  is  not  entitled 
to  the  favorable  consideration  of  the  court.  It  was  the  con- 
trivance between  Mr.  Ellis,  as  the  agent  of  Mrs.  Holmes, 
and  Mr.  Wolcott,  the  auctioneer,  and  which  was  adopted  for 
the  purpose  and  with  the  expectation  that  Mrs.  Holmes 
would  thereby  be  enabled  to  purchase  the  property  at  a  less 
price  than  by  taking  her  chance  on  a  like  footing  with  her 
competitors  at  the  sale,  that  has  occasioned  all  the  difficulty. 

Mr.  Conover  was  an  open  and  fair  bidder  at  the  sale.  His 
conduct  is  not  impeached.  Wliat  lie  said  or  did  is  no  way 
connected  with  the  mistake  and  misapprehension  complained 
of.  The  property  was  not  struck  oflF  to  him  at  an  inadequate 
price.  By  his  contract  to  take  the  property  at  the  price  at 
which  it  was  struck  off  to  him,  he  acquired  rights  which  a 
court  of  justice  ought  to  protect,  as  well  as  the  rights  and 
interests  of  the  owners  of  this  property.  But  it  is  not  Mrs. 
Holmes  or  Mr.  Ellis  who  seeks  redress  for  an  injury  which 
has  been  done  them,  but  the  owners  of  the  property  ask  the 
interference  of  the  court  in  the  protection  of  their  rights.  The 
commissioners  and  auctioneer  are  the  agents  for  both  the  own- 
ers and  the  bidders,  who  are  alike  entitled  to  relief  against  an 
injury  which  has  been  done  them  by  any  mismanagement, 
fraud,  or  accident  on  the  part  of  their  agents,  provided  the 
wrong  committed  can  be  remedied  without  doing  greater  vio- 
lence to  the  rights  of  an  innocent  party. 

The  mere  fact  that  Mrs.  Holmes  now  offers  to  bid  a  thou- 
sand dollars  more  on  a  resale  of  the  property,  is  no  justifi- 
cation for  the  court's  refusing  to  confirm  the  sale.    Theprac- 
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tioe  of  the  English  courts  in  opening  bids  has  not  been 
adopted  by  our  courts.  Its  tendency  has  been  considered 
px-ejudicial  to  judicial  sales. 

lut  the  Orphans  Court  did  not  proceed  on  this  ground  in 

refusing  to  confirm  the  sale.     They  state,  in  their  order,  that 

tlioy  refuse  to  confirm  the  sale  because,  owing  to  a  misunder- 

stajiding  between  the  said  commissioners,  the  auctioneer,  and 

Daniel  H.  Ellis,  one  of  the  bidders,  as  to  whose  bid  it  was, 

the  land  was  struck  off  to  Peter  S.  Conover  for  a  sum  much 

leas  than  it  otherwise  would  have  brought,  and  that  the  said 

commissioners  ought  not,  under  the  circumstances,  to  have 

permitted  the  land  to  be  struck  off  to  Conover. 

Was  there  such  a  misunderstanding  as  prevented  the  pro- 
perty bringing  a  larger  price  than  it  would  otherwise  have 
bi-cught  ? 

Bid  the  commissioners  do  wrong  in  permitting  the  pro- 
perty to  be  struck  off  to  Peter  S.  Conover  ? 

If  both  these  questions  can  be  answered  in  the  affirmative, 
tH^  Orphans  Court  did  right  in  refusing  to  confirm  the  sale. 
^or  if  the  commissioners  did  wrong  in  permitting  the  pro- 
perty to  be  struck  off  to  Conover,  and  thereby  sacrificed  the 
iriterest  committed  to  their  trust,  the  rights  acquired  by 
^^onover  were  in  violation  of  the  rights  of  others,  and  are 
^rititled  to  no  superiority.     By  the  use  of  the  term  wnyag 
*io  moral  guilt  is  imputed — no  actual  fraud — ^but  such  indis- 
^5*^0Q  and  want  of  prudence  as  worked  an  injury,  and  ought 
^  have  been  avoided. 

That  there  was  a  misunderstanding  between  the  auctioneer 
*od  Mr.  Ellis,  who  was  a  bidder,  is  not  disputed.  Prior  to 
^e  sale,  Ellis  saw  the  auctioneer,  and  told  him  he  intended 
^  bid  for  the  property ;  that  during  the  bidding  he  would 
put  his  thumb  in  the  button-hole  of  his  coat,  and  while  itre- 
^^wuned  there  the  auctioneer  should  continue  bidding  for  him, 
^vancing  each  bid  in  the  ratio  or  proportion  of  the  inmie- 
^te  preceding  competitor  s  bid.  To  this  the  auctioneer 
•asented.  The  first  tract  was  set  up.  Ellis  bid  for  it  in  the 
^JMwner  agreed  upon.     His  bid  was  taken  accordingly  by  the 
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auctioneer,  and  the  first  tract  was  struck  off  to  him  for  the 
sum  of  $18,375. 

The  second  tract,  the  one  in  dispute,  was  then  set  up.  Ellis 
stood  a  short  distance  from  the  auctioneer — ^immediately  in 
front  and  in  view  of  him — continuing  the  signal  which  had 
been  proposed  by  Ellis,  and  which  the  auctioneer  had  agreed 
to  take  for  his  bidding.  The  auctioneer  struck  off  the  pro- 
perty to  Peter  S.  Conover  for  $12,500.  Ellis  immediately 
claimed  the  bid. 

There  was  no  dispute  as  to  Ellis  having  given  the  signal, 
and  it  is  rather  singular  that  the  auctioneer  should  have 
made  the  mistake  he  did,  and  that  after  committing  a  mis- 
take for  which  he  was  entirely  to  blame,  should  have  per- 
sisted in  declaring  Mr.  Conover  the  bidder. 

Now  how  does  the  auctioneer  account  for  the  mistake  ? 
He  says  he  did  not  consider  the  arrangement  between  Mr. 
Ellis  and  himself  as  extending  to  the  second  tract.  But  the 
history  of  the  arrangement  shows  he  had  no  right  to  adopt 
any  such  conclusion.  To  say  the  legist  of  it,  his  conduct  as 
auctioneer,  in  reference  to  this  matter,  was  most  imprudent 
and  indiscreet. 

When  the  arrangement  was  made,  Ellis  asked  the  auc- 
tioneer if  ho  knew  which  part  of  the  property  was  to  be  sold 
first.  The  reply  was,  he  did  not— he  had  heard  nothing 
about  it — V)ut  he  presumed  they  would  sell  the  part  with  the 
buildings  fii-st.  Mr.  Ellis  replied,  he  thought  so  too.  This 
is  all  that  was  said  in  reference  to  a  first  or  a  second  tract, 
or  as  to  the  manner  in  which  the  property  would  be  sold. 
Ellis  then  told  him  that  '*  he  wished  to  be  a  bidder,  and  a 
secret  bidder."  This  is  the  account  given  by  Mr.  Wolcott 
himself,  when  sworn  as  a  witness  before  the  Orphans  Court. 
Ho  concludes  the  account  of  the  arrangement  between  them, 
after  stating  Ellis'  proposition  as  to  the  manner  he  would  bid, 
in  these  words  :  "I  agreed  to  that,  and  told  him  I  would 
attend  to  it.  It  was  understood  between  us,  as  long  as  Mr. 
Ellis  kept  his  thumb  in  that  position,  I  was  to  consider  him 
a  bidder." 


OCTOBER  TERM,  1862.  181 

Conover  v.  Walling. 

what  right  had  Mr.  Wolcott  to  conclude  that  this 

lent  referred  only  to  the  first  tract,  and  more  espe- 

en  it  was  not  known  by  either  of  them  which  tract 

to  be  sold.     The  mystery  of  this  mistake  is  not 

by  the  subsequent  conduct  of  the  auctioneer. 

^8  he  stood  in  the  same  position  when  he  cried  oflP 

id,  as  when  he  cried  off  the  first  tract ;  that  Mr. 

kI  nearly  in  the  same  position,  moving  in  the  crowd. 

ot  notice  that  Mr.  Ellis  had  his  thumb  in  the  same 

he  was  where  he  could  have  seen  his  thumb  in  his 

he  had  noticed  ;  he  did  not  look  to  see  whether  it 

•  not ;  Mr.  Ellis  remained  near  the  same  place  when 
the  second,  as  when  he  cried  off  the  first  tract ;  he 
7e  seen  him ;  he  does  not  recollect  that  he  saw  Mr. 
mb  in  that  position  during  the  second  sale;  he  did 
3  it  when  he  was  in  the  act  of  striking  it  off;  if  he 

noticed  it  he  should  not  have  taken  it,  because  it 
ivy  property,  and  he  thought  Ellis  was  fully  satis- 
the  purchase  of  the  first  farm,  and  if  he  had  wanted 
Ae  the  second,  he  (the  auctioneer)  thought  Mr.  Ellis 
ve  told  him  at  the  interview, 
mecessary  to  comment  on  this  conduct  of  the  auc- 
I  show  that  the  responsibility  for  the  mistake,  and 
le  that  it  has  produced,  rests  altogether  with  him. 

•  doubt  as  to  the  upright  intentions  of  Mr.  Wolcott. 
is  case  he  did  not  act  the  part  of  prudence, 
le  consequence  of  this  mistake  was  a  reduced  price  f 
operty,  is  beyond  a  reasonable  doubt.     Mr.  Ellis 

gent  of  Mrs.  Holmes.     She  had  authorized  him,  in  ^^ 

o  bid  for  it  $15,000.     He  declares  it  was  his  inten-  ^ 

ive  bid  that  sum,  if  necessary.     Immediately  after  J 

Mr.  Conover  refused  to  take  a  thousand  dollars  for  ' 

in.     From  these  facts,  we  may  reasonably  conclude  ; 

for  this  mistiike,  the  com])etition  would  have  been  r 
ery  materially  to  have  increased  the  price  of  the  bid. 

.estion  remains,  as  to  the  propriety  of  the  commis-  I 

i  allowing  the  property  to  be  struck  off  to  Conover.  ? 

I.  Q  i 
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If  this  mistake  was  brought  to  the  knowledge  of  the  coi 
missioners,  at  a  time  when  it  was  proper  to  correct  it,  fifc-x=i.d 
when  it  might  have  been  corrected  consistently  with  the  rig-Y:*.  ts 
of  all  parties  in  interest,  and  the  commissioners  refused  t:o 
correct  it,  they  did  wrong,  and  the  Orphans  Court  w^  je 
right  in  not  confirming  the  sale. 

It  is  customary  in  New  Jersey,  at  public  sales,  wher-^  a 
bid  is  claimed  by  two  or  more  persons,  and  there  is  res3tXly 
good  ground  for  dispute  as  to  the  claim  of  the  bid,  to  i>  ut 
the  property  up  agt\in  at  the  price  and  at  the  bid  of  sire  A 
one  of  the  com[K?titors  as  the  auctioneer  may  declare  ia  tiis 
judgment  entitlevl  to  it.  This  is  the  fair  way  of  settling  s^ixch 
disputes,  and  it  is  a  right  which  the  owner  of  the  propel" ty 
claims,  and  which  he  will  exercise,  because  it  is  to  his  ^i' 
vantage  to  do  so. 

If  the  commissioners  did  not  in  this  case  conduct  "fcTi® 
sale  in  the  usual  way,  and  the  owners  of  the  property  Ixf^^^ 
been  injured  by  their  prooeeilings,  the  commissionera  wer^^  i° 
error,  and  the  court,  having  the  power  to  correct  tliat  ertr^^i 
ought  to  do  so,  unless  the  commissioners  can  in  some  "^^^7 
justify  themselves  in  pursuing  the  course  they  did. 

It  is  insisted,  on  behalf  of  the  appellant,  that  when  ii^"^ 
claimed  the  bid,  the  commissioners  offered  to  set  the  prop«=^  '^^J 
up  again ;  that  Ellis  refused,  and  declared  he  would  leav  ^^  ^* 
to  the  auctioneer ;  that  Conover  acquiesced,  and  that  '^^^ 
auctioneer  decided  in  favor  of  Conover. 

If  this  is  so,  there  is  no  ground  of  complaint  against       ^"^ 
commissioners.     If  Ellis  declined  having  the  property     f^^ 
up  again,  it  amounted  to  a  refusiil  on  his  part  to  bid    ^^"-^ 
more  lor  the  property  ;  and  as  he  was  the  only  competitor' ^^ 
Conover,  it  wtu?  of  no  advantage  to  the  owners  to  offer     "^"^ 
property  further,  it  might  have  operated  to  their  detrim^^'^^' 
for  the  effect  of  it  would  have  been  to  relieve  Conover  fX'^^^ 
his  lad.     In  this  view  of  the  case,  Ellis  declined  the  u^^^ 
moile  of    settling  such   diffioulties,  and  the  commissioi'*^'^ 
adopted  the  only  course  left  them,  and  are  not  reprehensi*'^^ 
for  it. 
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Uut  does  tlie  evidence  warrant  this  conclusion  ?     Are  the 
fcLOts  such  as  establish  the  premises  from  which  it  is  drawn? 
llr.  Wolcott  (the  auctioneer)  says,  ''  When  it  was  struck 
o£F,  I  announced  who  was  the  highest  bidder.     I  stated  that 
tlie  highest  bidder  was  Peter  S.  Conover.     When  it  was  an- 
nounced that  Peter  S.  Conover  was  the  highest  bidder,  Mr. 
Ellis  claimed  the  bid.     I  replied  to  Mr.  Ellis,  that  if  he 
claimed  the  bid,  it  must  be  set  up  again,  for  I  did  not  recog- 
nize a  bid  from  him  for  that  part  of  the  property.     Mr.  Wal- 
ling (one  of  the  commissioners)  spoke  up,  and  said — yes,  that 
Was  the  way  to  settle  the  matter,  for  there  were  two  claim- 
ants.   Mr.  Ellis  replied  that  he  would  leave  it  to  the  decision 
of  the  auctioneer.     Mr.  Conover  did  not  make  any  objection 
to  that.     The  decision  of  the  auctioneer  was  that  Peter  S. 
(^nover  was  the  highest  bidder." 

There  is  nothing  in  this  evidence  of  Mr.  Wolcott  to  show 
that  Mr.  Ellis  declined  the  proposition  to  have  the  property 
put  up  again,  except  it  can  be  implied  from  his  reply  to  the 
Remarks  of  Mr.  Wolcott  and  Mr.  Walling,  that  he  would 
leave  it  to  the  auctioneer. 

Mr.  Ellis,  in  his  evidence,  says  he  did  not  wish  to  make  a 
Xu88,  and  said,  I  will  leave  it  to  you,  by  which  he  meant  the 
^^mmisdonera  and  the  auctioneer ;  that  Mr.  Walling  then 
^^id,  if  there  was  any  dispute  it  must  be  set  up  again ;  to 
'^lich  Mr.  Ellis  repUed,  very  well,  that  is  enough,  and  re- 
puted it  once  or  twice  over.  He  further  says,  "  when  he 
^aid  thaty  I  expected  it  would  be  put  up  again,  and  did  not 
"^nk  anything  else. 

Mr.  Walling  s  testimony  does  not  corroborate  that  of  the 

^'Uctioneer.     He  says,  ''  when  the  property  was  struck  off  to 

I*.  S.  Conover,  I  recollect  that  Mr.  Ellis  claimed  the  bid. 

There  was  something  then  said  about  setting  it  up,  and  some- 

"^ing  said  about  leaving  it  to  the  auctioneer,  but  don't  think 

it  was  Mr.  Ellis.     I  don't  recollect  that  Mr.  Ellis  said  "  very 

'w?ett."    I  think  that  some  one  said,  leave  it  to  the  auctioneer 

t       — and  Mr.  Ellis  assented  to  it. 

I  It  does  not  appear  that  the  other  commissioners  took  any 
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part  in  the  matter,  or  that  they  were  consulted  or  knew  of 
the  difficulty.  They  did  not  remedy  the  mista  e  as  they 
ought  to  have  done,  and  in  the  mode  customary  in  conducting 
such  public  sales. 

One  thing  is  certain,  the  difficulty  was  not  settled  by  the 
commissionera,  who  were  the  proper  persons,  and  who  ought 
to  have  settled  it.  Taking  Mr.  Walling's  testimony  to  be 
correct,  it  is  evident  that  the  commissioners  did  not  act  in 
the  matter  for  the  interest  of  the  owners  of  the  property. 
All  the  commissioners,  Mr.  Walling  and  every  one  else,  who 
had  anything  to  say,  seem  to  have  treated  the  matter  as  one 
in  which  no  person  was  interested  but  Mr.  Conover  and  Mr. 
Ellis. 

That  Mr.  Ellis  did  not  make  any  further  complaint  after 
it  was  determined  Mr.  Conover  should  have  the  bid,  but  per- 
mitted the  conditions  of  sale  to  be  signed  without  remon- 
strance, does  not  alter  the  case.  Mrs.  Holmes  complained, 
and  said  there  was  something  wrong.  Mr.  Hubbard  said  it 
was  not  right.  Mr.  Ellis*  conduct,  subsequently,  was  such 
as  might  justly  be  considered  as  conclusive,  as  far  as  his  own 
individual  rights  and  interest  were  concerned,  but  ought  not 
to  prejudice  the  rights  of  others. 

Without  scrutinizing  the  evidence  further,  I  think  the  im- 
pression produced  by  it  is  very  strong  that  this  property  did 
not  bring  as  large  a  price  as  it  would  have  done  if  the  com- 
missioners had,  when  this  mistake  was  ascertained,  put  the 
property  up  again,  and  settled  it  in  the  usual  and  customary 
way. 

It  was  argued,  on  behalf  of  the  appellant,  that  the  arrange- 
ment between  the  auctioneer  and  Mr.  Ellis  was  illegal  and 
improper,  and  ought  not  to  be  favored  or  countenanced  by 
the  court.  To  this  I  assent.  But  the  more  improper  and 
illegal  was  the  conduct  of  the  auctioneer,  the  more  manifest 
is  the  wrong  committed  on  the  rights  of  the  owners  of  the 
property,  and  the  propriety  of  the  court's  redressing  the 
grievance. 

Upon  a  careful  review  of  the  whole  case,  I  am  unwilb'ng 


FEBKUARY  TERM,  1854.  185 

Winants  v.  Terhune. 

to  say  that  the  Orphans  Court  did  wrong  in  making  the  de- 
cree they  did.     It  must  therefore  be  affirmed. 

As  to  the  costs,  Mr.  Conover  must  be  put  to  no  expense  in 
prosecuting  this  appeal.  He  is  an  innocent  party,  and  be- 
came involved  in  this  controversy  by  the  conduct  of  others, 
for  which  he  is  not  responsible. 

As  the  caae  is  before  me,  I  have  no  right  to  give  direc- 
tions as  to  any  other  costs,  except  of  this  appeal ;  but  I  have 
no  doubt,  as  to  other  costs  incurred  by  Mr.  Conover,  the  Or- 
phans Court  will  see  the  propriety  and  justice  of  their  being 
paid  out  of  the  money  raised  from  the  further  sale  of  the 
'  estate. 


WiLLUM  Winants,  executor,  appellant,  and  Maria  Ter- 
hune, respondent. 

The  personal  property  of  a  testator  is  by  law  the  primary  fund  out  of 

which  the  debts  are  to  be  paid. 
Properly  nothing  is  the  personal  estate  of  the  testator  which  was  not  so  at 

his  death. 
"  a.  testator  directs  lands  to  be  sold  and  converted  into  money  to  pay  his 

^bu,  the  proceeds  become  a  fund  which  is  liable  for  his  debts. 
But  where  the  conversion  of  the  land  into  money  is  ordered  in  the  will  for 

*  tpecific  purpose,  as  if  the  direction  is  to  convert  the  estate  in  order  to 

give  a  legacy,  the  creditors  cannot  claim  the  money  as  personal  estate. 

The  will  in  question  contained  the  following  clause :  "  1  also  order  my 
executors  to  sell  my  house  and  lot  at  Bingharapton,  Broome  county,  and 
Btate  of  New  York,  as  soon  as  conveniently  can  be  after  my  decease,  and 
^  execute  lawful  deeds  for  the  same,  if  I  don't  dispose  of  the  same  in  my 
Inetime ;  and  the  money  arising  therefrom  must  be  paid  by  my  executors 
towards  the  debt  of  my  son  Peter,  where  I  am  bound  as  surety  for  my 
*on  Peter;  the  remainder  of  the  purchase  money  of  the  house  and  lot,  if 
*oy  there  should  be,  I  give  unto  my  daughter-in-law  Charity  Ann,  the 
Wife  of  my  son  Peter."  The  executors  sold  the  premises,  and  there  was 
* remainUer  after  paying  the  debts  specified;  and  on  an  application  to 
the  Orphans  Court  for  an  order  to  sell  lands  on  a  deficiency  of  personal 
property  to  pay  debts,  that  court  refused  the  application  on  the  ground 
the  remainder  of  the  proceeds  of  the  sale  of  the  Binghampton  property 
was  personal  estate,  and  must  be  applied  to  the  payment  of  the  several 
debt*^ 
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Held,  in  the  Prerogative  Court,  reversing  this  decision  of  the  Orphans 
Court,  that  the  proceeds  of  the  sale  of  the  Binghampton  property  could. 
only  be  regarded  as  personalty  for  the  specific  purposes  designated  in  the 
will,  and  that  an  order  should  be  made  to  sell  lands  to  pay  the  general 
debts. 


A.  0.  Zabriskie,  for  appellants. 
Hopper  and  Banta,  for  respondents. 

The  following  state  of  facts  is  agreed  upon  by  the  parties 
and  their  counsel  to  be  used  upon  the  hearing  of  the  appeal. 

That  it  was  shown  to  the  Orphans  Court,  upon  hearing 
the  appliaition,  that  the  rule  to  show  cause  has  been  duly 
advertised  in  the  manner  prescribed  by  law. 

That  there  was  no  evidence  of  any  personal  property,  other 
than  the  sum  of  four  hundred  and  seventy-one  dollars  and 
ninety-three  cents,  set  forth  in  the  two  items  of  amounts  of 
debts  and  credits. 

That  it  was  shown  to  the  court,  by  proof,  that  all  the  items 
set  forth  in  the  account  of  debts  and  credits  rendered  by 
the  executor  were  debts  due  from  the  deceased,  except  the 
sum  of  forty- three  dollars  and  forty-seven  cents,  stated  to  be 
due  to  Stephen  Goctchius,  and  except  the  item  of  fifteen  dol- 
lars, for  funeral  expenses,  which  sum  was  paid  by  the  execu- 
tor to  Peter  I.  Terhune,  the  father  of  the  deceased,  upon  his 
allegation  that  he  had  advanced  it  to  the  widow  for  funeral 
expenses,  w^hich  debt  so  proved,  after  deducting  the  said  two 
sums,  amounts  to  nine  hundred  and  seventy-two  dollars  and 
seventy-six  cents. 

It  was  further  shown  that  the  amount  of  four  hundred  and 
sixty-three  dollars  and  seven  cents  of  said  debts  had  been 
paid  by  said  executor,  besides  the  fifteen  dollars  for  funeral 
expenses  and  the  sum  of  twenty-five  dollars  paid  Richard  E. 
Paulison,  for  surrogate's  and  Orphans  Court  s  fees,  in  the  set- 
tlement of  this  estate. 

It  was  shown,  by  proof,  that  the  said  testator  had  real  estate 
in  the  county  of  Bergen,  consisting  of  a  farm,  containing 
fifty-eight  acres,  and  three  out-lots,  containing  seventeen  and 
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>i:^o  half  acres,  and  the  situation  and  relative  value  of  said 
.aiCid  was  shown. 

The  will  of   the  deceased,  with  the  probate  thereof,  was 
offered  in  evidence,  pro  ut  the  same. 

The  inventory  of  the  estate  of  deceased  was  oflPered  in  evi- 
dence, pro  ut  the  same. 

It  was  shown  that  deceased  died,  on  January  20th,  1851, 
leaving  ten  children,  seven  of  whom  were  minors  under  the 
age  of  twenty-one  years. 

It  was  shown  that  the  deceased  had  a  house  and  lot  at 

Binghampton,  Broome  county,  state  of  New  York,  which 

was  conveyed  to  him  by  his  son  Peter,  June  11th,  1850,  for 

tte  sum  of  twenty-three  hundred  dollars,  six  hundred  and 

seventy  dollars  of  which  sum  the  deceased  was  liable  to  pay 

on  notes  of  that  amount  on  which  he  was  security  for  his  son 

Peter,  six  hundred  and  seventy-five  of  which  the  deceased 

borrowed  on  his  own  sundry  notes  for  his  son  Peter,  and  the 

sum  of  one  thousand  dollars  of  which  w'as  cash,  which  the 

deceased  lent  to  Peter;  that  said  property  was  subject  to  two 

Mortgages,  amounting  to  seven  hundred  and  fifty  dollars. 

It  was  shown  that  the  consideration  of  the  deed  for  the 

binghampton  property  from  Peter  to  testator  was  for  money 

^ten  up  by  deceased  for  his  son  Peter,  and  also  for  what 

^oney  he  had  lent  him  ;  and  the  arrangement  between  the 

deceased  and  his  son  Peter,  when  deceased  took  the  deed  from 

"Peter  for  the  Binghampton  property  for  this  money  advanced 

^^  Peter,  was  that  when  Peter  could  pay  one  thousand  dollars 

^Q  the  property,  he  would  reconvey  it  to  Peter,  and  take  a 

'^^^ngage  for  the  balance.     Peter  was  to  pay  him  the  whole 

^'^lount  either  in  cash  or  securing  him  by  mortgage  as  above. 

It  was  shown  that  the  three  items,  of  six  hundred  and 

^^^*enty  dollars,  six  hundred  and  seventy-five  dollars,  and  one 

5^*^^Usand  dollars,  were  charged  against  Peter  in  a  small  book 

^pt  by  the  deceased,  and  shown  the  executor. 

I'ive  letters  from  Pefer  to  the  testator,  dated  June  11th, 
^Ue  16th,  June  24th,  January  9th,  and  February  24th,  1850, 
^^e  offered  in  evidence,  pro  ut  the  same. 
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It  was  shown  that  Peter  had  leased  the  store  on  the  Bin^- 
hampton  property  for  two  hundred  dollars  per  year,  whicr^ 
lease  he  gave  to  the  deceased.  Peter,  with  his  family,  al^  ° 
lived  in  the  house,  which  contained  four  living  rooms  besid^^ 
bed-rooms. 

It  was  shown  that  the  personal  property  was  sold  by  th       ^ 
executor  to  the  widow  of  testator  at  inventory  prices,  anc:^^'^^ 
paid  for  by  her. 

It  was  shown  that  the  executor,  without  having  proved  th^  -^^ 
will  in  the  state  of  New  York,  sold  and  conveyed  the  hous^^  ^^ 
and  lot  at  Binghampton,  Broome  county,  New  York,  men^  -^^" 
tioned  in  the  will  of  the  testator,  to  Charity  Ann,  the  daugh- —  ■^' 
ter-in-law  of  the  testator,  and  wife  of  his  son  Peter.  Tha*'  -^^ 
the  consideration  mentioned  in  the  deed  Wiis  two  thousancE^^^  '^ 
dollars,  of  which  the  two  mortgages,  with  interest  due  thereon,^  -^^ 

formed  part,  and  the  sum  of  seven  hundred  and  sixteen  dol '" 

lars  and  forty-five  cents  was  paid  in  discharge  of  five  notes  ot^"^^ 
the  testator's  son  Peter,  whereon  the  testator  was  security :_       ' 
and  on  which  said  sum  was  due,  and  the  residue  of  said  con — - 
sideration,  amounting  to  eight  hundred  and  thirteen  doUars^^ 
was  retained  by  Charity  Ann,  the  wife  of  Peter,  being  claimed^^ 
by  her  by  virtue  of  the  bequest  to  her  in  the  will,  as  by  as-^ 
receipt  from  said  Charity  Ann  to  said  executor,  dated  Juner- 
2d,  1851,  which  said  receipt  was  offered  in  evidence,  pro  ut^ 
tlie  same. 

It  was  shown  that  Richard  R.  Paulison,  an  attorney  at  law, 
who  drew  the  deed  for  the  Binghampton  property  to  Charity 
Ann,  advised  the  executor,  that  if  they  chose  to  take  the  deed 
without  the  will  being  proved  in  the  state  of  New  York,  it 
was  no  matter  to  him,  the  executor.  The  whole  arrangement 
was  so  done  to  save  expense. 

It  was  shown  that  there  was  an  order  to  limit  creditors, 
and  a  final  decree  thereon  by  the  Orphans  Court  of  Bergeu 
county,  and  that  the  executor  had  not  filed  any  refunding 
bond  in  the  surrogate's  oflice.  * 

It  was  further  shown  that  the  five  notes  above  mentioned, 
upon  which  the  testator  was  security  for  his  son  Peter,  were 
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ps^id  and  taken  up  by  said  Charity  Ann,  and  delivered  by 
her  to  the  executor  in  part  payment  of  the  consideration 
money  of  the  deed  to  her. 

It  was  further  shown  that  part  of  the  money,  which  the 
deceased  borrowed  on  his  own  sundry  notes  for  his  son  Peter, 
forms  part  of  the  indebtedness  of  the  estate  of  testator,  as 
exhibited  in  the  amounts  of  debts  and  credits  by  the  execu- 
tor, consisting  particularly  of  the  following :  Lawrence  J. 
Acterman,  the  sum  of  three  hundred  and  fifty  dollars  and 
fi-ftj-seven  cents;  Henry  Ackerbach,  the  sum  of  fifty-four 
dollars  and  twenty-five  cents ;  Christian  W.  Campbell,  the 
sum  of  one  hundred  and  eight  dollars  and  sixty-nine  cents, 
S'tid  Harman  Van  Dien,  the  sum  of  two  hundred  and  seven 
dollars  and  twenty  cents. 

The  executor  presented  his  petition  to  the  Orphans  Court, 
praying  a  sale  of  the  testator  s  lands  to  pay  the  debts.  The 
respondent  showed  cause,  and  the  Orphans  Court,  after  hear- 
ing the  parties,  made  an  order  refusing  the  application. 
Prom  this  order  an  appeal  was  taken  to  the  Prerogative 
Court.  The  following  is  a  copy  of  the  will  referred  to  in  the 
state  of  the  case : 

In  the  name  of  God,  amen.     I,  Henry  L.  Terhune,  of  the 

tovrnahip  of  Hoboken,  in  the  county  of  Bergen,  and  state  of 

i^ew  Jersey,  being  weak  in  body,  but  of  a  sound  disposing 

^ind  and  memory,  blessed  be  Almighty  God  for  the  same, 

do  make  and  publish  this  my  last  will  and  testament  in 

banner  and  form  following,  that  is  to  say:     First    It  is 

^y  will,  and  I  do  order  my  executors  herein  after  named  to 

satisfy  and  pay  all  my  just  debts  and  funeral  expenses  as  soon 

8«  conveniently  can  be  after  my  decease.     Secondly.  I  give, 

devise,  and  bequeath  unto  my  beloved  wife,  Maria  Terhune, 

^  the  remainder  of  my  personal  estate  and  all  my  land  and 

^  estate  in  the  state  of  New  Jersey  to  her  own  use  till  my 

youngest  child  arrives  to  the  age  of  seventeen  years,  then  I 

order  my  executors  to  sell  all  my  land  and  real  estate  in  the 

state  of  New  Jersey,  and  to  execute  lawful  deed  or  deeds  for 
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the  same,  also  all  my  personal  estate,  either  at  public  or  pri- 
vate, as  they  shall  think  proper ;  the  money  arising  from  the 
sale  of  my  real  and  personal   estate,  the  one-third  thereof, 
must  be  put  to  interest  by  my  executors,  and  the  interest 
arising  therefrom  must  annually  be  paid  to  my  said  wife 
Maria,  as  lo'ng  as  she  shall  remain  my  widow,  in  lieu  of  her 
right  of  a  dower  in  all  my  estate;  the  remainder,  two-thirds 
of  the  purchase  money,  must  be  equally  divided  between  mj 
children,  share  and  share  alike,  after  the  death  or  interma:*^' 
riage  of  my  said  wife;  the  principal  sum  that  was  put  to  \^^' 
terest  by  my  executors  must  be  divided  between  all  my  chi  ^" 
dren  the  same  as  the  aforesaid  two-thirds  of  the  purcha-^=^ 
money.     I  also  order  my  executors  to  sell  my  house  and  1  ^^^ 
at  Binghampton,  Broome  county,  and  state  of  New  Yor3^» 
as  soon  as  conveniently  can  be  after  my  decease,  and  to  ex^  ^ 
cute  lawlul  deeds  for  the  same,  if  I  dc n't  dispose  of  thesai*:^® 
in  my  lifetime,  and  the  money  arising  therefrom  must  be  pa,  ip 
by  my  executors  towards  the  debt  of  my  son  Peter,  whe  :^^ 
I  am  bound  as  surety  for  my  son  Peter ;  the  remainder  ^^^ 
the  purchase  money  of  the  house  and  lot,  if  any  there  shou  J-  ^ 
be,  I  give   unto   my  daughter-in-law  Charity  Ann,  the  wi  ^^ 
of  my  son  Peter,  which  I  give  unto  her  for  her  own  separa'*^ 
use,  and  by  taking  her  own  separate  receipt  therefor.    Tt-^^ 
share  herein  before  given  to  my  son  Peter  must  be  paid  '^^^ 
my  daughter-in-law  Charity  Ann,  the  wife  of  my  son  Pete    ^^ 
for  her  own  separate  use,  and  by  taking  her  own  separate  n 
ceipt  therefor.   And  lastly,  I  do  nominate,  constitute,  and  a] 
point  William  Winants  and  Henry  Ritan  executors  of  this 
last  will  and  testament,  hereby  revoking  all  former  wills 
me  made. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  se 
this  twenty-first  day  of  September,  in  the  year  of  our  Loj 
one  thousand  eight  hundred  and  fifty  (1850). 

Signed,  sealed,  published,  and  declared  by  the  above  nam< 
Henry  L.  Terhune  to  be  his  last  will  and  testament,  in  i)^^^^ 
presence  of  us,  who  have  hereunto  subscribed  our  names 
witnesses  in  the  presence  of  the  testator  ^nd  of  each  other  -^ 

Henry  L.  Terhune, 
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The  Ordinary.  The  important  question  presented  is, 
'whether  the  eight  hundred  and  thirteen  dollars,  which  the 
executor  realized  from  the  sale  of  the  Binghampton  property, 
after  paying  seven  hundred  and  sixteen  dollars  and  forty-five 
cents  in  discharge  of  debts  for  which  the  testator  was  bound 
as  security  for  his  son  Peter,  were  assets  in  the  hands  of  the 
executor  for  the  payment  of  the  testator's  debts.  The  Or- 
phans Court  decided  that  they  were,  and  on  that  ground 
refused  a  decree  for  the  sale  of  the  lands  of  which  the  testator 
died  seized. 

The  statute  provides,  that  if,  on  full  examination,  the  court 
shall  find  that  the  personal  estate  of  the  testator  or  intestate 
is  not  sufficient  to  pay  his  debts,  they  shall  order  and  direct 
^he  executor  or  administrator  to  sell  the  whole,  if  ncces- 
^^-ry,  of  the  lands,  Ac,  for  the  purpose,  or  so  much  thereof 
3«  will  be  sufficient. 

^Were  the  assets  in  the  executor's  hands  personal  property, 
^liich  by  law  he  could  apply  for  the  payment  of  the  outstand- 
^iig  debts  of  the  testator  ? 

The  executor  was  ordered,  by  the  will,  to  sell  the  house 
^0.<i  lot  at  Binghampton  for  a  specific  purpose.  That  purpose 
^''^a,  to  take  the  produce  of  the  sale,  and  pay,  first,  the  debt 
^f  the  testator's  son  Peter,  where  he  was  bound  as  surety  for 
^is  son,  and  the  "remainder,"  if  any  there  should  be,  the 
*^^^^tator  says,  "  I  give  unto  my  daughter-in-law  Charity  Ann, 
^Ixe  wife  of  my  son  Peter,  which  I  give  unto  her  for  her  own 
^^parate  use  and  by  taking  her  own  separate  receipt  there- 

The  argument  on  behalf  of  the  respondent  is,  that  the 

^^^ecutor  sold  the  Binghampton  property,  and  thereby  con- 

^^ted  it  into  personal  property ;  that  the  personal  property 

■^^  the  primary  fund  which  is  to  answer  for  the  debts,  and 

"^tierefore  this,  as  personal  property,  must  be  so  appropriated. 

It  is  true  the  personal  estiite  of  the  testator  is  by  law  the 

l^ximary  fund  out  of  which  the  debts  are  to  be  paid.     But, 

^«  was  said  in  Mangltam  v.  Mason,  1  Ves,  4*  £,  Hep,,  "  Pro- 

V^fly  nothing  is  the  personal  estate  of  the  testator  that  was 
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not  SO  at  his  death."     If  a  testator  directs  lands  to  be  sold 
and  converted  into  money  to  pay  his  debts,  the  proceeds  be- 
come a  fund  which  is  liable  for  the  debts  of  the  testator,  DOi 
because  it  is  personal  property,  but  because  it  is  so  appropri- 
ated, not  by  law  but  by  the  xcill  of  the  testator.     The  testa- 
tor ordered  this  land  to  be  converted  into  money  for  a  specific 
purpose.     If  the  executor  can  appropriate  it  for  any  other 
purpose,  it  will  be  in  direct  violation  of  the  will  of  the  tes- 
tator.    He  cannot  do  it  without  violating  both  the  law  an^ 
the  testator *s  intention,  unless,  l»ecause  it  has  been  convert^^ 
into  money,  the  law  will  stamp  it  as  personal  property  f^^ 
any  other  purpose  than  that  designate^!  by  the  testator. 

In  Gihb^w  OuQier,  12  Ttv.  413,  the  master  of  theroX- 
says  :  If  you  a^n  find  a  substantive  and  independent  inte:* 
tion  to  turn  the  real  estate,  at  all  events  into  personal,  tL--^ 
will  do :  not  where  there  is  only  a  specific  purpose,  and  iC^ 
conversion,  except  to  answer  that  purpose,  as  if  the  dire?-^ 
tion  is  to  convert  the  estate  in  order  to  give  a  legacy,  tB^ 
cre^l  iters  am  not  come  and  take  that  from  the  legatee,  mere  ^ 
as  that  is  the  mo.ie  in  which  it  is  given  to  him.  In  th  =s 
case  the  executor?  were  ordered  to  sell  all  the  testator  s  lan^ 
and  to  d:>[v^seof  it  to  dinem^nt  leg-atees.  There  was  no  pr"^ 
vision  for  the  f^iyment  oi  the  debts.  A  creditor,  by  sim[P^ 
coctrao:,  n.eti  Lis  bill  prayinj:  the  usual  decree,  and  that, 
c:\se  the  f^ers*:  cal  t^tate  should  not  l»e  sufficient  to  satisfy  t^ 
debts,  the  T^:\l  estate  mi^ht  l-e  decicired  liable  to  make  goc== 
the  drdciecoy.  The  o:>,:r.sel  argued  it  was  the  intention 
the  testator,  to  all  intecits  and  purf-c-^se*,  to  convert  the  re-*' 
estate  :::to  m>ney,  by  the  effect  or  which  direction  it  w 
mere  per?*?CAl  estate,  aci  would  Iv  taken  as  such  by  t^ 
executor  or  nex:  of  kin.  and  by  analogy  the  court  shou  - 
say  i:  c»:-iLld  no:  l-e  got  at  without  jMiying  the  debts.  B  — 
the  court  decide«i  that  the  creditors  ccuid  not  lake  the  esta-— 
from  the  legatee  merely,  liec;iuse,  on  tn»nsmittiDg  it  firom  t-— ■ 
hands  of  the  executor  to  the  legatee,  i;  assumed  the  shape 
iwrsonal  property.  It  was  converted  for  one  specific  purpose 
hr  thMt  only  was  personal  property. 
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It  makes  no  difference,  in  yespect  to  this  question,  in  what 
quality  the  devisee  took  the  property,  whether  as  real  or  per- 
sonal. As  far  as  she  was  concerned  it  was  personal  property  ; 
for,  as  such,  it  was  the  intention  of  the  testator  she  should 
take  it.  In  the  event  of  her  death  it  would  have  gone  to 
ier  personal  representative.  But  the  land  was  converted  for 
ID  purpose  except  that  which  the  will  directed ;  and  if  the 
reditors  have  any  claim  to  it,  they  must  show  it  under  the 
rill.  The  conversion  was  merely  the  mode  in  which  the 
5tate  was  given  for  certain  specific  purposes ;  and  simply 
Bcause  that  mode  has  been  adopted,  it  cannot  so  change  its 
^Jiracter  as  to  defeat  the  intention  of  the  testator.  The  ex- 
iiitor  had  no  right  to  take  the  proceeds  of  the  sale  for  any 
tier  purpose  but  that  directed  by  the  will.  It  was  not  per- 
>iial  property  for  any  other  purpose.  It  is  admitted  that 
i  thout  this  fund  the  personal  estate  of  the  testator  was  de- 
oient.  In  contemplation  of  the  statute,  then,  the  personal 
itate  of  the  testator  was  not  suflGicient  to  pay  his  debts. 

But,  on  behalf  of  the  respondent,  it  was  further  insisted 
fcfc-at  part  of  the  debts  remaining  unpaid  were  debts  which 
•^cre  to  be  paid  out  of  the  proceeds  of  the  Binghampton 
*i:"operty.  The  debts  to  be  paid  out  of  this  fund  were  the 
'Obts  of  Peter,  for  which  the  testator  was  bound  as  surety. 
-  ie  Binghampton  property  had  been  purchased  by  the  testator 
•f  his  son,  for  the  sum  of  $2300,  six  hundred  and  seventy  dollars 
'f  which  sum  the  testator  was  liable  to  pay  on  notes  of  that 
'J3iount  on  which  he  was  security  for  his  son  ;  six  hundred 
-xad  seventy-five  dollars  money,  borrowed  on  his  own  notes 
*^r  his  son,  and  one  thousand  dollars  cash,  which  he  had  lent 
<^  Peter.  These  several  items  the  testator  had  charged 
Against  his  son  in  a  small  book  kept  by  him.  It  was  insisted 
^■bat  it  was  the  testator's  intention  that  the  proceeds  of  the 
^^e  of  the  property  should  pay  these  several  sums  of  money. 
*- he  language  of  the  will  (foes  not  admit  of  such  a  construction. 
-The  fund  was  bound  for  no  debts  except  such  as  the  testator 
^aa  bound  as  surety  for  his  son  at  the  time  the  will  was  made. 
it  was  competent  for  the  respondent  to  show  what  debts  the 
Vol.  ii.  r 
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testator  was  surety  for  at  the  time  of  making  the  will.  The 
will  does  not  show  on  its  face  what  these  debts  were,  and 
extrinsic  evidence  must  necessarily  be  resorted  to  for  the 
purpose.  It  does  not  appear,  by  the  case  agreed  upon,  that 
there  were  any  other  such  debts,  except  those  amounting  to 
$716.55,  due  upon  the  notes  of  his  son,  on  which  the  testator 
was  security. 

With  the  view  I  have  taken  of  the  case,  it  is  unnecessary 
to  examine  the  question,  as  to  the  e£fect  upon  the  point  in 
controversy  of  the  executor's  having  sold  the  Binghampton 
property  without  first  having  taken  out  letters  testamentary 
in  the  state  of  New  York. 

The  case  must  be  remitted  to  the  Orphans  Court,  with 
directions  to  proceed  and  make  decree  for  the  sale  of  the  real 
estate  of  the  testator  to  pay  his  debts,  or  so  much  thereof  as 
may  be  necessary  for  the  purpose. 


Joseph  Broka.w,  by  his  guardian,  appellant,  vs.  Peter  C. 
Peterson  and  John  V.  M.  Quick,  respondents. 

The  word  children  does  not,  ordinarily  and  properly  speaking,  comprehend 
grandchildren,  or  issue  generally.  Their  being  included  in  that  term  i» 
permitted  in  two  cases  only,  viz,  from  necessity,  which  occurs  when  the 
will  would  remain  inoperative  unless  the  sense  of  the  word  children  were 
extended  beyond  its  natural  import,  and  where  the  testator  has  clearly 
shown,  by  other  words,  that  he  did  not  intend  to  use  the  term  children 
in  its  proper  actual  meaning,  but  in  a  more  extensive  sense. 

Courts  of  probate  are  not  governed  by  the  same  strict  rules  as  a  court  of 
construction  in  reference  to  the  admission  of  parol  evidence.  There  are 
a  number  of  cases  where  mistakes  made  in  preparing  a  will  have  been 
corrected. 

Decedent  made  a  will,  dated  14th  January,  1845.  He  had  then  living  one 
son,  seven  daughters,  and  four  grandchildren,  the  children  of  a  deceased 
son.  The  testator  gave  to  his  daughter,  Elizabeth,  a  certain  portion  of 
his  real  estate,  and  then  directed  his  executors  to  convert  the  residue  of 
both  real  and  personal  estate  into  money,  and  to  distribute  the  same  as 
follows :  To  his  son  Peter,  two  shares  ;  to  each  of  his  daughters,  with 
the  exception  of  Elizabeth,  one  share  ;  and  also  one  share  to  his  four 
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grandchildren,  the  children  of  his  deceased  son  Garret.  It  was  further 
provided,  that  if  any  of  said  children  should  die  previous  to  said  distri- 
botion,  the  share  of  such  child  so  dying  should  go  to  his  or  her  children. 
In  the  year  1850,  one  of  the  testator's  daughters  died,  leaving  a  son, 
and  who,  under  the  ahove  provision  of  the  will,  would  have  taken  the 
■hare  of  his  mother.  The  testator  then,  in  1851,  made  a  second  will,  in 
most  of  its  provisions  similar  to  the  former  one,  but  with  the  exception 
that,  after  providing  for  Elizabeth,  the  devise  is  made  to  his  three,  instead 
of /our  daughters.  This  will  then  also  provides  that,  in  case  of  the 
death  of  any  of  his  children,  the  share  of  such  child  shall  go  to  his  or 
her  children.  Under  this  will  it  was  clear  that  the  son  of  the  deceased 
daughter  would  not  take.  Evidence  was  offered  to  show  that  it  was  the 
intention  of  the  testator,  by  his  last  will,  to  give  to  the  son  of  the  de- 
ceased daughter  the  share  which  would  have  come  to  him  by  force  of  the 
former  will.  Held,  that  as  there  was  no  ambiguity  on  the  face  of  the 
^ill,  as  there  was  no  fraud,  and  no  mistake  by  the  testator  as  to  any  fact, 
the  coart  could  not  reform  the  will  so  as  to  make  it  correspond  with  the 
presumed  intentions  of  the  testator. 


S.  M.  Gaston  and  G,  H.  Brovm,  for  caveators. 

J.  F.  Randolph^  for  executors. 

The  Ordinary.    One  of  the  papers  in  question  was  ad- 
niitted  to  probate  by  the  surrogate  of  the  county  of  Somerset, 
as  the  last  will  and  testament  of  Cornelius  Peterson,  deceased. 
It  bears  date  the  fourteenth  day  of  October,  1851.    Joseph 
Brokaw,  by  his  guardian,  Frederick  D.  Brokaw,  has  appealed 
from  the  adjudication  made  by  the  surrogate ;  and  the  object 
^f  this  appeal  is  to  reject  this  paper,  and  admit  to  probate 
Mother  paper  writing,  purporting  to  be  the  last  will  of  the 
^^d  Cornelius  Peterson,  or  else  to  admit  this  other  paper, 
^  Conjunction  with  the  one  proved,  in  aid  of  the  construction 
°^  Some  of  the  provisions  of  the  one  already  admitted  to  pro- 
hate. 

Waiving  all  considerations  as  to  the  character  of  this  ap- 
P^l,  and  the  manner  in  which  the  questions  involved  are 
"bought  before  the  court  (as  they  were  not  questioned  on  the 
^^gument),  I  shall  proceed  to  decide  upon  the  merits  of  the 

On  the  fourteenth  day  of  January,  1845,  Cornelius  Peter- 
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son  had  then  living  one  son,  seven  daughters,  and  four  grand- 
ohil<lren,  the  children  of  a  deceased  son.     On  that  dayb*? 
made  his  will.     By  it  he  disposed  of  all  his  property,  an^ 
made  provision  for  all  his  children  and  for  the  children  of  hi  ^ 
deceased  son.     The  clauses  of  the  will,  by  which  he  dispose^ 
of  his  estiite,  are  as  follows : 

*'  Item  3d.  I  give  and  devise  to  my  executors  the  famoL  -• 
containing  about  sixty-six  acres  eighty-four  hundredths  <^  ^ 
an  acre,  more  or  less,  which  I  lately  purchased  of  John  Vac:^^ 
Zant  and  wife,  and  three  acres  of  woodland,  I  lately  pur  — " 
chased  of  Abraham  Da\'is  and  wife,  situated  in  Hillsborough:^ 
in  trust  for  the  use  and  benefit  of  my  daughter  Elizabetb — 
during  her  natural  life,  and  at  her  death  I  give  the  same  t^^ 
her  lawful  issue  equally,  and  those  who  represent  them.- 
It^m  4th.   I  authorize  my  executors,  herein  after  name 
to  sell  and  dispitee  of  all  the  residue  of  my  real  and  persona^^ 
property  to  the  best  advantage,  and  the  money  from  thenc=== 
arising  I  give  to  my  children,  as  follows :  To  my  son  Pete   — 
two  shares,  to  my  daughters  one  share,  excepting  my  daugh^^ 
ter  Elizabeth ;  but  should  the  shares  of  my  daughters  exccd^  " 
two  thousand  three  hundred  dollars,  the  price  I  paid  for  sai^^ 
fiirm,  then  said  Elizabeth  to  be  made  equal  with  her  sister-*^ 
in  worth  even  amount  they  and  each  of  them  may  receiv 
over  said  sum  of  two  thousand  six  hundred  dollars. — Iter^  "" 
oth.  To  the  four  children  of  my  deceased  son  Gtarret,  towi*^ 
Ellen,  Ann  Maria,  Catharine,  and  Elizabeth,  and  to  the  suc^ 
vivors  of  them,  I  give  a  daughter's  share,  and  they  to  shar*"^ 
equally. — Item  6th.  If  in  the  course  of  human  events  any  c:^ 
my  children  should  die  previous  to  the  division  of  my  estat^^^ 
then  that  child  share  to  descend  to  his  or  her  child  or  chil^  ^ 
dren,  but  if  no  child  or  children,  then  to  fall  in  the  residuj^^ 
of  my  estate,  and  to  be  divided  as  aforesaid." 

After  making  this  will,  and  in  the  year  1850,  Adeline,  oic:=^ 
of  the  daughters,  died.  She  left  an  only  son,  Joseph  Brc^^ 
kaw,  who  is  the  appellant  in  this  case.  Under  this  will, 
undoubtedly  stood  in  the  place  of  his  mother,  and  was  ent 
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tied  to  one  share  of  the  residuary  estate,  as  it  was  appor- 
tioned in  the  will. 

On  the  fourteenth  day  of  October,  1851,  Cornelius  Peter- 
son made  the  will  admitted  to  probate.  I?y  it  the  same  de- 
rise  is  made  to  the  daughter,  Elizabeth,  the  same  directions 
given  to  the  executors  to  sell  the  residue  of  his  real  and  per- 
sonal estate — ^then  follows,  "and  the  money  from  thence 
arising  I  give  and  bequeath  to  my  children  as  follows,  viz. 
I  give  to  my  son,  Peter  C.  Peterson,  two  shares,  to  my  daugh- 
ters one  share,  except  my  daughter  Elizabeth ;  but  should 
the  shares  of  my  other  daughters  exceed  two  thousand  six 
hundred  dollars  (at  which  sum  I  value  the  real  estate  devised 
in  trust  to  my  daughter  Elizabeth),  then  in  such  case  said 
Elizabeth  to  be  made  equal  with  her  sisters  in  whatever 
amoimt  they  and  each  of  them  may  receive,  over  said  sum  of 
^^o  thousand  six  hundred  dollars."  Then  follows  the  devise 
^  his  grandchildren,  children  of  his  deceased  son  Garret,  the 
same  as  in  the  former  will  of  1845,  with  the  exception  that 
^te  devise  is  made  to  his  three  instead  of  four  children,  one  of 
^tem  having  died  in  the  intervening  period  between  the  exe- 
cution of  the  two  papers.  He  then,  in  like  manner  as  in  his 
Pi'evious  will,  provides  that,  in  case  of  the  death  of  any  of 
*^is  children  previous  to  the  division  of  his  estate,  then  the 
^tare  of  such  deceased  child  shall  go  to  his  or  her  child  or 
^tildren. 

Under  the  last  will,  the  appellant  can  take  no  interest  in 

^^^  testator  8  estate ;  for,  by  its  terms  and  legal  construction, 

*^^  cannot  be  substituted  in  the  place  of  his  mother.     Under 

^*^e  first  will  he  would  take ;  for  by  it  a  portion  of  the  testa- 

^^r's  estate  was  given  to  each  of  his  children,  of  whom  the 

appellant  8  mother  was  one ;  and  it  was  provided,  that  if 

Either  of  the  children  should  die  before  the  estate  should  be 

divided,  then  the  share  of  such  deceased  child  should  go  to 

^is  or  her  child  or  children.     By  the  last  will,  a  portion  Wiis 

^^  like  manner  given  to  each  of  the  testator's  children,  but 

'^t  the  time  of  the  execution  of  the  will  the  appellant's  mother 
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was  dead,  and  there  is  noching  in  the  will  to  authorize  a  grand 
child  to  be  substituted  for  its  parent. 

The  word  "children*  d-^es  not,  ordinarily  and  proper! 
spe;^iking,  comprAend  grandchildren  or  issue  generallj 
Their  t'eing  included  in  that  t^rm  is  only  permitted  in  tw 
cases,  viz.  from  necessity,  which  occurs  when  the  will  wool 
remain  inoperative  unless  the  sense  of  the  word  "  children 
were  extended  beyond  its  natural  import,  and  where  the  te= 
tator  has  clearly  shown  by  other  words  that  he  did  not  intea 
to  use  the  term  "  chiLiren*  in  its  proper  actual  meaning,  bi 
in  a  more  extensive  sense.     1  Roper  on  Leg,  69. 

Courts  have  incline^l  lowanis  giving  a  liberal  constructic 
to  wills  in  orvlor  to  prevent  the  exclusion  of  the  issue  of 
deceased  child.    But  the  principle  upon  which  the  cases  relie 
upon  by  the  appellants  counsel  were  decided  does  not  brin 
the  present  case  within  the  exceptions  to  the  general  rule. 

In  the  case  of  Giie^f  v.  Gileif  (8  Sim.  360),  the  Vice  Chai 
cellor  let  in  an  issue  of  a  deceased  child,  who  was  decease 
at  the  time  of  the  execution  of  the  will.  But  he  determine 
that  such  WiV5  the  intention  of  the  testator,  to  be  collects 
from  the  whole  will.  He  expressly  disclaimed  any  intentic 
of  infringing  upon  the  general  rule.  Jarrw  v.  Pond  (9  Sii 
E.  549)  was  determine^l  upon  the  intention  of  the  testai 
apf»earing  on  the  face  of  the  will,  and  also  to  make  the  w 
of'nrrative.  there  Knng  no  children  to  answer  the  term  "  daug! 
ters,"  as  it  was  useil,  except  the  issue  of  two  deceased  daugl 
ters. 

In  the  will  of  Cornelius  Peterson  there  is  nothing  fro 
which  such  an  intention  can  he  inferred.  The  testator  giv 
to  his  son,  by  name,  one  shai-e  of  his  residuary  estate,  and 
his  *' daughters'  one  share  each.  This  could  only  refer 
his  daughters  then  living.  He  provides  for  the  issue  of 
deceased  son,  and  their  rej»resentatives  as  a  distinct  clas 
then  he  declares.  **  if  in  the  course  of  human  events  any 
my  children  should  die,"  referring  to  an  event  in  futuro. 

But,  on  behalf  of  the  appellant,  it  is  alleged  that  the 
;  a  mistake  on  the  part  of  the  testator  in  not  providii 
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for  the  appellant,  and  that  he  meant  this  will  to  be  the  same 
in  this  respect  as  the  will  of  1845,  and  that  it  ought  not  to 
be  considered  as  his  last  will,  unless  it  is  taken  in  conjunc- 
tion with  the  will  of  1845  ;  that  by  the  will  of  1845,  the  ap- 
pellant was  provided  for ;  that  the  testator  did  not  intend  to 
alter  his  will  in  this  particular ;  that  he  so  declared,  and 
that  the  will  of  1845  was  copied  without  the  testator's  being 
aware  of  the  fact,  that  the  change  of  circumstances  which 
W  occurred  by  the  death  of  his  daughter  Adeline  affected 
the  legal  construction  of  the  terms  used ;  that  the  will  of 
1845  contained  his  instructions  to  the  scrivener,  and  that  these 
instructions  have  not  been  carried  out ;  and  that  unless  those 
liistruotions  are  admitted  as  part  of  his  will,  and  the  will 
^ade  to  conform  thereto  in  respect  to  the  appellant,  the  in- 
^lition  of  the  testator  will  be  defeated. 

The  proposition  is  a  plausible  one,  but  it  will  not  bear  the 
^€^t  of  close  scrutiny,  and  cannot  be  established  without  vio- 
-*^ting  long  established  and  wholesome  principles  of  law. 

There  is  no  ambiguity  upon  the  face  of  this  will.     Its  lan- 
SUage  is  certain  and  precise,  and  the  terms  and  provisions 
^^  from  any  doubt  as  to  construction.     The  objects  of  the 
^**tator  8  bounty — the  property  devised — the  character  and 
^^tent  of  the  devises  and  bequests — are  all  free  from  am- 
^guity.   There  is  no  necessity  of  introducing  parol  testimony 
^  explain  any  ambiguity,  either  patent  or  latent.     Nor  can 
*^Js  will  be  touched  on  the  ground  of  fraud ;  for  it  is  not  pre- 
^^ded  that  the  testator  was  even  advised  as  to  its  terms  or 
r^^e  of  execution.    There  was  no  mistake  as  to  any  fact ; 
,^^  the  testator  was  well  acquainted  with  all  the  facts  which 
'^^Ve  any  connection  with  the  property  the  subject  of  the 
?^^vLse  and  with  all  the  individuals  whom  he  made  the  ob- 
jects of  his  bounty.    There  was  no  mistake  in  the  scrivener, 
^^  to  following  the  instructions  given  him  as  to  the  draft  of 
^t^^  will    He  obeyed  his  instructions  literally.     There  was 
^^thing  said  to  the  scrivener  by  the  testator,  in  giving  the 
^^atructions,  to  indicate  that  the  legal  import  of  the  language 
^hich  he  directed  the  scrivener  it  employ  was  not  perfectly 
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real  estate,  but  was  the  owner  of  a  store  in  Greenwich  street, 
which  was  in  fact  leasehold  estate.  He  told  the  scrivener 
who  drew  the  will  that  this  store  was  all  the  real  estate  he 
had,  and  the  scrivener,  instead  of  devising  the  store  eo  tioraine 
to  the  mother  and  sister,  called  this  leasehold  estate  real  es- 
tate. The  surrogate  established  the  will  as  to  the  personalty 
except  as  to  the  leasehold  premises  given  to  the  mother  and 
sister.  It  will  be  perceived  that  the  surrogate  did  not  go  so 
far  as  to  correct  the  mistake  by  giving  the  leasehold,  as  the 
testator  intended,  to  the  mother  and  sister.  It  resulted  in 
this,  as  they  were  the  testator's  only  personal  representatives, 
and  entitled  to  his  personal  property. 

The  cases  cited  in  Fawcett  v.  Jones,  3  PhUl.  442,  1  Eng. 
Ecc.  E.,  and  in  the  notes,  are  cases  of  fraud,  mistake,  or  ac- 
cidental omissions.  They  were  proved  not  merely  by  the 
declarations  of  the  testator  to  have  been  mistakes  or  omis- 
sions, but  by  the  written  instructions  or  memoranda  from 
which  the  wills  were  drawn,  or  by  the  scrivener  to  whose 
neglect  or  oversight  the  omissions  were  attributed.  Others 
a-re  cases  where  some  ambiguity,  apparent  on  the  face  of  the 
w-iU  and  parol  evidence,  was  admitted  to  explain  it.  As  in 
the  case  of  Gerrard  v.  Gerrard,  referred  to  in  3  PhiU.  444, 
there  was  an  ambiguity  on  the  face  of  the  will :  the  words 
'Were,  "  I  appoint  her  executrix  and  residuary  legatee."  In 
"^lie  instructions  for  the  will  the  testator  had  directed  his  at- 
torney to  insert  his  wife  as  residuary  legatee.  In  transcrib- 
ing the  will  the  testator  had  not  noticed  the  blank  which  had 
■^^^n  left  by  the  attorney  for  the  insertion  of  the  wife's  name. 

My  condusion  is,  that  the  will  of  1851  was  properly  ad- 
mitted to  probate  without  any  accompanying  explanation  or 
qualification. 


202  PEEKOGATIVE  COURT. 


Stackhouse  v.  Horton. 


Francis  A.  Stackhouse  and  others  vs.  Silas  Horton  and 

others. 

In  questions  of  testamentary  capacity  the  abstract  opinion  of  any  witne*» 
medical  or  of  any  other  profession,  is  not  of  any  importance.    No  judi- 
cial tribunal  would  be  justified  in  deciding  against  the  capacity  of  a  te^* 
tator  upon  the  mere  opinions  of  witnesses,  however  numerous  or  reepecU- 
ble.    The  opinion  of  a  witness  must  be  brought  to  the  test  of  facta,  ^ 
that  the  court  may  judge  what  estimate  the  opinion  is  entitled  to. 

Testamentary  capacity  is  to  be  ascertained  by  the  court  by  the  applicati<>* 
of  certain  rules  of  law  in  the  exercise  of  a  sound  discretion  regnlA'^ 
by  these  rules. 

A  monomaniac,  under  certain  circumstances,  may  make  a  valid  will. 

A  person  may  be  the  subject  of  a  partial  derangement  towards  a  partic»3.W 
individual,  and  this  derangement  may  be  the  cause  of  depriving  »"CJch 
individual  of  the  bounty  of  a  testator,  and  yet  a  will  made  by  such  %^^' 
son  may  be  valid ;  the  court  will  not  refuse  probate  to  such  will,  ur^lw 
by  doing  so  the  person  concerning  whom  the  delosion  existed  wiXl''^ 
benefited. 

Costs  to  bo  allowed  in  matters  of  probate. 


In  the  matter  of  proving  the  last  will  and  testamea'tof 
Esther  Horton,  deceased ;  appeal  from  the  Orphans  Court  of 
the  county  of  Morris. 

J.  J.  Scofidd  and  Whelpley,  for  appellants. 

T.  Little  and  A.  0.  Zabriakic,  for  appellees. 

The  Ordinary.    The  decedent,  Esther  Horton,  died  ^^ 
February,  1852.     She  was  upwards  of  seventy  years  of  ^^^' 
She  had  been  feeble  in  bodily  health  for  seven  or  eight  y&^ 
prior  to  her  decease.     During  the  last  four  months  of  1^ 
life  her  decHne  was  rapid.     Her  disease  was  an  aflFectioi^ 
the  lungs.     It  finally  assumed  the  shape  of  consumptioa^ 
which  she  died.     For  the  last  three  years  of  her  life  she  "^^^ 
deprived  of  her  sight — most  of  that  period  totally  bli^^ 
Silas  Horton,  her  husband,  died  in  December,  1842.    Tb^^^ 
was  no  issue  of  their  marriage.     It  nowhere  appears,  in  "^^^^ 
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luminous  testimony  taken,  what  relatives  Silas  Horton  left 

his  decease.  The  numerous  individuals  by  the  name  of 
orton  mentioned  in  the  paper  oflfered  for  probate,  and 
hers  by  that  name  connected  by  the  evidence  with  this  case, 
'e  the  blood  relations  of  Esther  Horton.  Whether  they 
ere  of  any  relationship  to  Silas  Horton,  deceased,  does  not 
)pear.  Silas  Horton  died  seized  of  a  large  real  and  per- 
»nal  estate.  His  personal  property  was  inventoried  at  nearly 
^enty-nine  thousand  dollars.  Of  this  his  widow  received, 
f  his  will,  about  sixteen  thousand  dollars,  and  the  real  es- 
kte  devised  to  her  is  valued  at  upwards  of  ten  thousand  dol- 
rs.  She  died  seized  of  the  same  real  estate  devised  to  her 
f  her  husband ;  and  the  personal  property  which  she  re- 
vived under  the  will  of  her  husband  accumulated  in  her 
uids,  so  that  the  am^ount,  at  the  time  of  her  death,  exceeded 
venty-one  thousand  dollars.  The  disposition  made  by  her 
'  this  real  and  personal  property  by  the  paper  writing  pro- 
funded  for  probate  is  the  origin  of  the  present  controversy. 

Esther  Horton  left  a  paper  writing,  bearing  date  the  13th 
iy  of  January,  1852,  purporting  to  be  her  last  will  and 
stament ;  and  it  was  offered  for  probate  in  the  surrogate  s 
Bee  of  the  county  of  Morris  by  Jacob  H.  Crammer  and 

illiam  Logan,  named  therein  as  executors.  Four  caveats 
^e  filed.  One  by  Silas  Horton,  who  is  a  nephew  of  the 
■cedent,  but  not  one  of  her  next  of  kin,  his  father,  Aaron 
^rton,  being  alive ;  Aaron  Horton,  a  brother  of  decedent  ; 
isan  McCollum,  a  sister,  and  Curtis  Coe,  a  nephew  and 
fce  of  the  next  of  kin,  each  filed  a  caveat. 

After  a  protracted  investigation  before  five  judges  of  the 
orphans  Court  of  the  county  of  Morris,  that  court  (two  of 
le  judges  dissenting)  adjudged  and  decreed  that  the  instru- 
ment ofiered  for  probate  is  not  the  la«t  will  and  testament  of 
le  said  Esther  Horton,  deceased,  and  probate  thereof  was 
snied  by  the  court.  The  court  did  fui-ther  order  that  the 
36t8  of  both  parties  to  the  litigation  before  them  should  be 
aid  out  by  the  estate.  The  court  taxed  the  costs  for  the 
^rvices  of  the  judges  at  two  dollars  a  day,  each,  making 
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$690 ;  for  the  counsel  of  the  will  $1250 ;  and  for  the  cc 
of  the  caveators  $1250.  The  surrogate's  fee«  are  taj 
$296;  including  $20  for  reading  the  depositions;  sh 
fees  for  serving  citations  $21.64 ;  stationery  is  charged  $1 
These  expenses  are  independent  of  the  witnesses'  fees,  -» 
were  ordered  to  be  paid,  but  the  amount  of  which  I  <3 
find  carried  out  in  the  bill  of  expenses.  The  whole  ai 
of  costs  is  nearly  four  thousand  dollars. 

From  these  orders  an  appeal  waa  taken  to  this  com 
must  determine  whether  the  Orphans  Court  was  right : 
fusing  this  writing  probate;  and  it  is  my  further  di 
decide  whether  the  costs  taxed  by  that  court  shall  be 
out  of  the  estate. 

The  caveators  object  to  the  writing  oflPered  as  the  las 
and  testament  of  Esther  Horton,  as  follows,  on  the  grou 

1st.  Of  the  general  incapacity  of  the  decedent  to  m; 
will  at  the  time  of  the  execution  of  this  paper. 

2d.  That  if  of  suflGicient  general  legal  capacity,  ye 
decedent  was  the  subject  of  monomania  in  reference  t 
of  her  relations,  who  had  claims  upon  her  bounty,  so  ^ 
ing  her  affections  and  understanding  as  to  prevent  her  mi 
a  disposition  of  her  property  in  conformity  with  her  re 
fections  and  her  moral  obligations. 

3d.  That  the  execution  of  the  paper  was  the  result  o 
proper  influence  and  fraud. 

The  witnesses  who  express  opinions  unfavorable  to  tl 
pacity  of  the  decedent  to  make  a  will,  as  well  as  the 
upon  which  their  opinions  are  based,  are  few,  notwilhs 
ing  the  unusual  amount  of  evidence  that  has  been  pr 
into  the  case,  the  larger  part  of  it  wholly  irrelevant 
which  should  not  have  been  admitted  by  the  court, 
not  contended,  nor  wa«  any  effort  made  to  prove  that  th 
cedent  was  natitraUy  a  woman  of  feeble  intellect.  Or 
contrary,  the  whole  evidence  taken  on  both  sides  shows 
she  possessed  at  maturity  rather  a  strong  mind.  She 
self-willed,  impetuous,  and  unusually  susceptible  to  p 
dices.     She  had  an  opinion  of  her  own,  in  state  as  W( 
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domestic  aflfairs,  and  her  opinions  in  these  matters  were  nei- 
ther singular  or  erratic.  Her  business  capacities  are  abun- 
dantly proved  by  the  fact,  that  she  maintained  always,  even 
tip  to  the  day  of  her  death,  the  control  and  management  of 
Ae  estate  left  her  by  her  husband,  selecting  her  own  agents  to 
aid  her  without  any  dictation  from  others,  and  herself  di- 
recting those  agents,  and  they  submitting  to  her  judgment, 
without  ever  questioning  its  propriety.  But  it  is  contended 
that  her  mind  began  to  fail  her  soon  after  the  death  of  her 
husband ;  that  from  that  time  her  body  began  to  yield  and 
give  way  to  a  slow  but  a  steady  and  wasting  disease,  and  that 
with  her  body  there  was  a  natural  decay  of  her  intellect, 
which  became  so  feeble,  during  the  last  few  months  of  her 
existence,  as  to  deprive  her  of  those  qualities  of  mind  which 
capacitated  her  for  the  important  duty  of  disposing  of  her 
property  by  a  last  will  and  testament. 

That  the  mind  of  the  decedent  was  broken,  impaired,  and 
rfiattered  by  disease,  is  beyond  question.  But  with  such  a 
standard  of  capacity,  very  few  who  had  reached  the  age  of 
"iree  score  and  ten  years  would  be  deemed  competent  to  make 
^^  final  disposition  of  their  property.  Did  the  decedent  com- 
Pfditnd  the  act  she  was  performing?  And  was  her  mind 
fitrong  enough  to  form  a  fixed  intention,  and  to  summon  her 
ottered  and  enfeebled  thoughts,  so  as  to  enable  her  to  exa- 
lte that  intention  ?  If  she  did  not  comprehend  the  act,  or, 
^comprehending  it,  she  could  not  control  the  feeble  faculties 
^f  her  mind,  so  as  to  enable  her  to  execute  her  intention, 
^^n  she  was  not  capacitated  to  make  her  will ;  it  matters  not 
whether  such  incapacity  was  the  efiect  of  a  disordered  or  an 
^^feebled  intellect.  But  although  the  numerous  authorities, 
^our  own  and  other  courts,  touching  the  subject  of  testa- 
mentary capacity,  were  ably  reviewed  and  criticised  by 
^ttnsel  in  this  case,  I  deem  it  unnecessary  to  do  more  than 
Wopt  for  my  guide,  in  this  investigation,  the  rule  laid  down 
"y  Judge  Washington,  in  Den  v.  Varideve,  in  the  Circuit 
W  of  the  United  States  for  this  district.  That  rule  has 
^^  approved  and  acted  upon  by  my  predecessors;  it  com- 

^'OL.  II.  s 
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mends  itself  to  my  own  judgment,  and  I  do  not  feel  willing,     { 
nor  is  it  necessary  in  the  present  instance  to  question  its  pro- 
priety or  complain  that  it  is  not  sufficiently  rigid  in  the 
standard  it  fixes  for  the  mental  capacity  of  a  testator.  "He 
must/*  in  the  language  of  the  law, ''  be  possessed  of  sound  and 
disposing  mind  and  memory.    He  must  have  memory;  a 
man  in  whom  this  faculty  is  totally  extinguished  cannot  be 
said  to  possess  understanding  to  any  degree  whatever  or  for 
any  purpose.     But  his  memory  may  be  very  imperfect;  it 
may  be  greatly  impaired  by  age  or  disease ;  he  may  not  be 
able  at  all  times  to  recollect  the  names,  the  persons,  or  the 
families  of  those  with  whom  he  L^  been  intimately  ac- 
quainted; may  at  times  ask  idle  questions,  and  repeat  those 
which  had  before  been  asked  and  answered,  and  yet  hia  wi' 
derstanding  may  be  sufficiently  sound  for  many  of  the  ordi- 
nary transactions  of  life.    He  may  not  have  sufficient  strength 
of  memory  and  vigor  of  intellect  to  make  and  to  digest  all 
the  parts  of  a  contnict,  and  yet  be  competent  to  direct  the 
distribution  of  his  property  by  will.     This  is  a  subject  which 
he  may  jxjssibly  have  often  thought  of,  and  there  is  probably 
no  person  who  has  not  arranged  such  a  disposition  in  his 
mind  before  he  committed  it  to  writing.     The  question  is  not 
so  much  what  was  the  degree  of  memory  possessed  by  the 
testator  as  this — had  he  a  disposing  memory  ?     Was  he  cap*' 
ble  of  recollecting  the  property  he  was  about  to  bequeath* 
the  manner  of  distributing  it,  and  the  objects  of  his  bounty 
To  sum  up  the  whole  in  the  most  simple  and  intelligi*^*^ 
form,  were  his  mind  and  memory  sufficiently  sound  to  ena"^*® 
him  to  know  and  to  understand  the  business  in  which  he  ^^ 
engaged  at  the  time  he  executed  his  will  ?" 

Was  the  decedent  of  disposing  memory  ?  It  is  a  l^^, 
singular  fact,  that  Sere  wiis  an  aged  female — you  may  '^^^^. 
some  propriety  say  alone  in  the  world,  declining  in  hei^-^^ 
during  the  last  eight  years  of  her  life — managing  by  ^^ 
own  judgment,  discreetly  and  most  successfully,  a  l^^'^ 
landed  and  personal  property — transacting  business  witb  ^ 
dividuala  in  all  situations  in  life — visiting  and  visited    ^' 
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friends  near  and  distant — taking  a  deep  interest  and  min- 
gling in  neighborhood  affairs — participating  in  controversies, 
both  of  church  and  state — executing  five  different  wills,  and 
naming  in  each  of  them,  by  their  proper  names,  upwards  of 
twenty-six  blood  relations,  some  of  them  as  distant  as  grand- 
nephews  and  grand-nieces — ^and  yet,  in  the  volume  of  .evi- 
dence taken,  not  one  single  instance  testified  to,  with  any  re- 
liable certainty,  where  she  manifested  even  an  inaccuracy  of 
memory.  It  is  true  it  was  argued,  that  having  made  no 
mention  in  her  will  of  any  of  the  seven  children  of  her  de- 
ceased sister,  Huldah  Coe,  while  all  others  of  her  living  sis- 
ters as  well  as  brothers,  and  the  representatives  of  such  as 
were  deceased,  are  remembered  and  referred  to,  is  evidence 
of  a  failure  of  memory,  even  as  to  those  who  were  proper 
objects  of  her  bounty.  But  the  same  omission  occurs  in  a 
will  which  she  executed  in  1843,  and  also  in  the  three  inter- 
mediate wills  between  that  and  the  one  now  propounded  for 
probate.  The  fact  of  the  omission  is  accounted  for.  Her 
sister,  Huldah  Coe,  left  this  part  of  the  country  more  than 
%  years  ago,  and  had  not  been  seen  by  the  decedent  during 
that  long  period ;  and  I  believe  there  is  no  evidence  of  her 
ever  having  even  seen  any  of  Mr.  Coe's  children,  except  one 
of  them,  Mrs.  Bennett.  Her  declarations  to  the  Bev.  Mr. 
Underwood,  that  it  never  was  the  intention  of  her  husband 
that  Silas  Horton  should  have  the  place,  and  that  it  had 
liever  been  her  intention,  though  not  true  in  point  of  fact,  is 
^ily  explained,  I  think,  in  a  more  plausible  manner  than 
^y  attributing  to  her  any  failure  of  memory  in  these  par- 
ticulars. As  to  her  showing  a  want  of  memory  in  reference 
to  the  extent  of  her  estate  at  the  time  she  executed  the 
Writing  in  question,  I  shall  have  occasion  to  refer  to  this  fact 
&t  another  place  in  this  opinion,  I  will  only  say  here  I  do  not 
think  the  evidence  justifies  the  conclusion  attempted  to  be 
ifawn  from  it. 

I  will  now  examine  the  particular  portions  of  the  evidence 
rdied  upon  as  showing  the  incapacity  of  Esther  Horton  at 
th^  time  she  executed  this  writing.    I  do  not  consider  it  out 
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of  place  for  me  to  say,  that  when  this  case  was  presented  on 
the  argument,  nor  since,  during  a  laborious  investigation 
which  the  importance  of  the  case  imposed  upon  me,  has  the 
slightest  doubt  ever  crossed  my  mind  as  to  the  capacity  o\ 
Mrs.  Horton  to  make  a  will  at  the  time  of  the  execution  o; 
the  writing  in  question.  This  conviction  has  not  abated  no: 
embarrassed  my  efforts  in  endeavoring  to  arrive  at  the  tratJ 
of  this  case.  The  unusually  protracted  investigation  in  th 
Orphans  Court — the  decision  of  that  court  refusing  probat 
to  the  instrument — and  the  confidence  assumed  by  all  coax 
sel  on  the  argument — all  had  their  proper  influence  in  lea.< 
ing  me  not  to  rely  upon  my  first  impressions.  A  most  cax"« 
ful  examination  of  the  whole  testimony  has,  however,  b>i 
confirmed  them. 

The  Rev.  Mr.  Underwood  was  the  first  witness  called  t 
the  caveators.  He  expresses  no  opinion  as  to  the  capaci  ^ 
of  the  decedent  to  make  a  will.  The  question  was  not  ask^ 
him  by  either  party.  It  may  be  well  to  say  a  word  here  ^ 
to  the  weight  to  be  attached  to  the  opinions  of  witnes^^ 
on  the  subject  of  mental  capacity.  The  abstract  opinion  ^ 
any  witness,  medical  or  of  any  other  profession,  is  not  of  at3 
importance.  No  judicial  tribunal  would  be  justified  in  d< 
ciding  against  the  capacity  of  a  testator  upon  the  mere  opi^ 
ions  of  witne^es,  however  numerous  or  respectable.  A  ma. 
may  be  of  unsound  mind,  and  his  whole  neighborhood  ma 
declare  him  so.  But  whether  that  unsoundness  amounts  1 
judicial  incapacity  for  the  discharge  of  the  important  duty  t 
making  a  final  disposal  of  his  property,  is  a  question  whic 
the  court  must  determine  upon  its  own  responsibility.  ] 
does  not  depend  upon  the  uncertain  or  fluctuating  opinions  c 
witnesses,  but  is  to  be  ascertained  by  the  court  by  the  appL 
cation  of  certain  rules  of  law  in  the  exercise  of  a  sound  dif 
cretion  regulated  by  these  rules.  How  many  in  the  commo 
nity  would  declare  a  millerite,  or  a  mormon,  or  an  abolition 
ist  unsound  in  mind  ?  The  opinion  of  a  witness  most  b 
brought  to  the  test  of  facts,  that  the  court  may  judge  wba 
eBtimate  the  opinion  is  entitled  to.    It  is  proper  and  legal  tc 
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susk  a  witness  bis  opinion  as  to  the  mental  capacity  of  the 
individaal  to  discharge  the  duty  in  question.  He  must  state 
the  facts  upon  which  his  opinion  is  based.  The  court  will 
judge  of  the  intelligence  of  the  witness  upon  the  subject  to  which 
he  testifies,  and  the  proper  wdght  to  be  given  to  his  opinion 
from  the  facts  and  circumstances  upon  which  he  founds  his 
opinion. 

Had  Mr.  Underwood  testified  to  the  decedent's  incapacity, 
no  reliance  could  properly  have  been  placed  on  his  judgment. 
He  resided  some  fifty  miles  distant  from  her  neighborhood, 
and  had  not  seen  her  for  ten  years  prior  to  November,  1852. 
He  details  the  circumstances  of  an  interview  he  had  with 
her  in  the  month  last  named ;  and  sfo  far  from  the  facts  de- 
tailed by  him  having  a  tendency  to  bring  in  question  her 
niental  capacity,  they  show,  to  any  one  who  has  any  know- 
ledge of  the  character  of  the  woman,  a  mind  most  remarka- 
hly  free  from  the  ravages  of  disease  and  old  age,  and  with 
*  quickness  and  shrewdness  to  accommodate  herself  to  the 
company  she  was  in,  rarely  to  be  found  in  one  in  her  situa- 
tion in  life.     She  comprehended  at  once  the  object  of  the 
visitor.    It  was  ostensibly,  and  perhaps  for  the  only  purpose 
of  speaking  to  her  upon  the  subject  of  her  religious  feelings. 
Worldly  matters  were,  however,  the  main  topics  of  conver- 
sation, and  absorbed  all  other  considerations.     When  the 
witness  thought  proper  gently  to  hint  at  the  judicious  ar- 
^^gement  in  the  disposal  of  the  farm  on  which  she  lived, 
^d  which  he  assumed  had  been  made  by  her,  it  induced 
Bome  remarks  from  her  from  which  the  conclusion  has  been 
attempted  to  be  drawn  that  her  memory  was  impaired.    She 
denied  warmly  that  it  was  ever  the  intention  of  her  late  hus- 
Wd  to  give  the  farm  to  Silas  Horton,  or  that  such  was  ever 
l^er  own  intention.     This  was  not  true,  either  in  respect  to 
ter  late  husband  or  herself.     But  the  further  conversation 
^pon  the  subject,  drawn  out  by  the  remarks  of  Mr.  Under- 
wood in  reply,  shows  very  plainly  not  that  the  denial  she  had 
^^ade  was  to  be  attributed  to  a  decay  or  failure  of  memory, 
^tr  exhibited  her  fixed  determination  that  she  would  not  be 

8* 
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influenced  in  the  disposition  of  her  property,  and  that  she 
well  understood  the  neighborhood  interest  that  existed  in  re- 
ference to  this  subject.  I  cannot  discover,  in  the  interviews 
Mr.  Underwood  had  with  her,  the  slightest  evidence  of  fee- 
bleness of  intellect.  Her  memory  did  not  fail  her  in  any 
particular,  although  their  conversations  embraced  a  variety 
of  subjects.  Distant  friends  were  spoken  of,  and  in  her  in- 
quiries respecting  them  she  exhibited  a  strong  mind,  a  memory 
unimpaired,  and  good  sense.  She  inquired  of  the  Rev.  Mr, 
Hewson,  who  resided  in  Madison,  if  he  was  a  friend  of  the 
Union.  The  witness  asked  what  she  meant,  if  she  meant 
that  he  was  a  friend  of  the  fugitive  slave  law ;  that  he  sup- 
posed one  might  be  a  friend  of  the  Union,  and  not  be  a 
friend  of  the  fugitive  slave  law,  and  presumed  that  Mr.  Hew- 
son was  not  a  friend  of  the  fugitive  slave  law,  but  was  a 
friend  of  the  Union.  She  replied  that  she  did  not  see  how 
that  could  be.  This  opinion  was  consistent  with  her  well 
known  and  uniform  political  views.  She  exhibited  her  pride, 
her  self-conceit,  her  prejudices.  They  were  all  consistent 
with  her  natural  disposition  and  character.  They  showed,  in 
the  language  of  another  witness  while  speaking  of  her  still 
later  in  life,  that  she  was  Mrs.  Horton  stiU, 

Doct.  Samuel  Willet  was  Mrs.  Horton's  physician  the  last 
nine  years  of  her  life,  and  attended  her  constantly  during 
her  last  sickness.  He  is  the  most  important  witness  in  oppo- 
sition to  the  will,  and  his  testimony  is  justly  entitled  to  great 
consideration.  He  says  the  decedent  was  a  woman  of  good 
mind — she  was  blind  the  last  three  or  four  years  of  her  life, 
the  natural  effect  of  which  was  to  make  her  disposition  irri- 
table ;  her  disease  would  not  have  that  efl*ect,  nor  was  it  cal- 
culated to  disturb  her  mind ;  it  was  chronic  bronchitis,  which 
turned  to  consumption,  and  terminated  in  her  death. '  He  says 
that,  during  the  last  two  or  three  months  of  her  life,  she  be- 
came more  irritable  and  restless,  and  that  during  "  her  poorly 
turns"  she  would  be  a  little  delirious  at  times.  This  he  dis- 
covered several  times — once  in  particular  about  the  23d  of 
January.     When  asked  to  state  how  she  manifested  this  de- 
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lirium,  his  reply  was,  that  "  she  appeared,  when  speaking,  to 
forget  the  subject  she  was  upon,  and  spoke  on  different  sub- 
jects; her  mind  appeared  to  be  wandering,  wishing  to  state 
something,  and  could  not  recollect  what  she  wanted  to  ex- 
press." Again,  he  says,  "she  appeared  at  all  times  to  be  very 
forgetftd — some  little  derangement  every  poorly  turn — some- 
times two  or  three  weeks  would  intervene.     I  could  not  at 
any  time  depend  upon  her  answers  to  questions  put  to  her. 
On  asking  Mrs.  Horton  a  question,  I  would  look  at  the  nurse. 
If  Mrs.  Horton  answered  the  question  correctly,  she  would 
signify  it  by  a  nod  of  the  head ;  this  was  in  the  latter  stage 
of  her  case,  the  principal  part  of  the  month  of  January." 

Several  significant  questions  were  put  to  the  doctor  as  to  the 
mental  capacity  of  the  decedent,  and  in  order  fully  to  appreci- 
ate the  answers,  it  is  requisite  to  have  the  relative  questions 
and  answers  in  juxta-position.   He  was  asked — Q.    From  the 
examination  you  made  of  her,  as  her  physician,  and  from  your 
obeervation  of  the  effect  of  her  disease  upt)n  her,  had  she  or  not, 
iiJ  your  opinion,  at  any  time  aft^r  the  first  of  December,  A.  D. 
1851,  a  sound  and  disposing  mind  and  memory  ?    A.  I  could 
Qot  say,  from  the  examination  that  I  made,  that  she  had  a 
Bound  mind,  and  her  memory  was  defective,  or  deficient,  I 
meant.    Q.  Had  she,  or  not,  in  your  opinion,  sufficient  mind 
wid  memory  to  understand  the  relative  situation  of  her  con- 
nections, and  the  general  extent  and  value  of  her  property, 
during  the  last  two  or  three  months  of  her  life  ?    A.  From 
4«  questions   put,  and   the  answers  received,  during   the 
months  of  October  and  November,  her  mind  and  memory 
^ere  not  good,  or  were  more  deficient,  I  ought  to  have  said, 
^n  they  were  three  months  previous ;  and  in  the  months  of 
December  and  January  the  change  of  mind  and  memory  had 
l^n  still  more,  or  was  still   more  deficient.     Q.  Had  the 
^nge  of  mind  and  memory,  in  your  opinion,  during  the 
months  of  December  and  January,  been  such  that  she  could 
or  could  not  understand  the  relative  situation  of  her  con- 
'"^tions,  and  the  general  extent  and  value  of  her  property  ? 
A.  I  should  suppose,  in  her  situation,  it  would  be  very  diffi- 
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cult  for  her  to  recollect  all  her  connectioiis,  and  to  make  a 
correct  estimate  of  her  property." 

Upon  these  answers  of  Doct.  "Willet  no  judicial  tribimal 
would  be  justified  in  deciding  against  the  general  capacity  of 
the  decedent  to  make  a  will.     His  testimony  is  only  to  the 
effect,  that  at  times  she  was  delirious ;  that  her  mind  was 
unsound  and  her  memory  deficient.    But  it  is  not  a  mere 
unsoundness  of  mind,  or  a  memory  impaired,  that  constitute 
that  mental  incapacity  which  will  deprive  a  person  of  dis- 
posing of  his  property.     In  the  rigid  examination  of  Doct 
"Willet  there  is  no  fact  stated  by  him  to  show  that  the  dece- 
dent's mind  or  memory  was  permanently  impaired.    It  ^ 
true  there  was  delirium  and  a  defect  of  memory,  but  only 
temporary  in  their  character.     In  her  extreme  sickness  her 
mind  was  wandering,  and  the  only  defect  of  memory  which 
the  doctor  specifies  is,  that  he  could  not  depend  upon  ber 
answers  to  the  questions  as  to  her  health  and  pains,  ordioa- 
rily  put  by  a  physician  to  his  patient.    No  instance  of  fi>^' 
getfulness,  as  to  her  numerous  family  connections  and  friend*' 
or  of  the  neighborhood  matters,  in  which  she  had  manifested 
a  deep  interest,  and  which  were  the  frequent  topics  of  b^' 
conversations,  is  mentioned  by  the  doctor  or  by  any  one  el^^' 
On  cra<?3-examination,  Doct.  Willet  says :  "  this  slight  d^^' 
rium  that  I  spoke  of  was  produced  by  fever  or  febrile  acti^^' 
and  passe<i  off  as  the  fever  declined." 

But,  in  addition  to  all  this,  Doct.  Willet  testifies  as  to  t-b-^ 
situation  of  the  decedent  on  the  very  afternoon  that  she  e^^ 
cuted  this  paj>er,  and  proves  conclusively  that,  according  ^' 
the  estimate  he  ma<ie  of  her  character,  she  was,  in  the  ^5^ 
of  the  law,  capable  of  making  a  will.  While  Judge  Lo^^^ 
was  drafting  the  will,  Doct.  Willet  went  in.  The  deced^^ 
had  then  been  up  for  several  houi*s  engaged  in  preparing  ^'^ 
consulting  about  the  paper.  When  the  doctor  went  in,  ^ 
said  something  alx)ut  inU'uding.  Mrs.  Horton  said  he  ^^ 
not,  and  asked  him  to  take  a  chair.  He  asked  her  how  ^^ 
waa,  and  felt  her  pulse.  He  says,  "  I  did  not  think  she  b^^*-' 
any  fever  when  I  examined  her ;  her  pulse  was  feeble,  and 
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advised  her  to  take  wine.  I  was  certain  she  had  no  fever 
when  I  examined  her.  I  did  not  discover  anything  different 
in  her  appearance  at  that  time.  I  did  not  discover  anything 
like  dehrium  in  the  few  minutes  that  I  was  in  the  room." 

I  consider  Doct.  Willet  a  strong  witness  in  support  of  Mrs. 
Horton 's  capacity,  at  the  time,  to  make  a  will.  It  is  true, 
he  says,  he  considered  her  insane  in  reference  to  certain 
church  matters.  If  he  was  right  in  this,  there  were  many 
more  insane  persons  in  that  neighborhood  besides  Mrs.  Hor- 
ton. But  I  think  I  may  safely  say  there  is  room  for  two 
opinions,  not  only  as  to  whether  Mrs.  Horton  was  insane,  but 
whether  she  was  right  or  wrong  in  her  judgment  as  to  the 
church  diflSculties  referred  to.  But  I  shall  have  occasion,  in 
Mother  part  of  the  ciise,  to  refer  to  these  matters. 

lydia  Ann  Coleman,  another  witness  against  the  probate, 

t^tifies  to  several  instances  to  show  the  unsoundness  of  mind 

of  the  decedent.     For  the  first  time,  in  the  fall  of  the  year 

^fore  decedent  s  death,  she  noticed  something  strange  and 

out  of  the  way,  and  she  details  the  circumstance  as  follows : 

*  last  fall  was  the  first  that  I  noticed  ;  we  were  on  a  ride  to 

the  plains ;  she  wanted  that  I  should  stop  the  horses ;  I  done 

^,  and  asked  her  what  she  wanted ;  she  asked  me  where  I 

"^'aa  taking  her  to ;  I  told  her  to  the  plains ;  she  said  I  was 

^ot,  that  I  was  taking  her  in  the  woods — she  said  she  had 

^^e  girl  drive  her  in  the  woods  to  murder  her  or  to  rob  her 

";     ^it  was  with  difliculty  that  I  got  her  to  go  any  further  ;  she 

^^isisted  on  going  back,  and  sat  for  some  time  before  I  could 

8^t  her  to  go  any  way ;  she  finally  concluded  to  go  to  the 

plains.    She  would  repeat  over  a  line  out  of  the  bible,  and 

^laen  one  out  of  the  hymn  book,  and  in  a  few  minutes  she 

"^ould  spell  a  word,  and   then  put  one  out  for  mo  to  spell." 

"*^e  witness  mentions  two  other  instances  of  supposed  aber- 

^tion  of  mind — one,  in  which  the  old  lady  insisted  that  a 

Sharon  tree,  which  had  formerly  stood  by  the  corner  of  tho 

*^ou8e,  was  a  dahlia,  and  had  been  destroyed  by  her  nephew 

^d  his  wife ;  and  the  other,  in  which  she  insisted  that  her 
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nephew  bad  grown  so  thin  as  to  become  a  mere  skeletoi 
appearance. 

Admitting  these  instances  of  unsoundness  of  mind  in 
their  force,  and  without  any  explanation,  they  only  bI 
temporary  derangements,  transitory  in  their  nature,  and  v 
far  removed  from  that  degree  of  unsoundness  of  mind  wl 
will  disqualify  the  individual  from  the  exercise  of  a  testam< 
ary  privilege.  But  in  connection  with  the  fact  that,  i 
life  of  more  than  seventy  years,  these  are  the  only  instai 
in  which  similar  peculiarities  of  insanity  were  exhibited, 
these  before  one  witness  only,  they  throw  no  light  upon  the  6 
ject  we  are  investigating.  They  look  to  me  more  like  sal 
of  pleasantry  on  the  part  of  Mrs,  Horton  than  the  evidei 
of  her  insanity  of  mind. 

Thomas  K.  Leek  saw  the  decedent  on  the  26th  or  27t 
December  preceding  her  death.  She  sent  for  him  to  a 
and  see  her.  She  wanted  to  lease  to  him  her  farm  on  wl 
she  resided.  They  had  considerable  conversation  togel 
upon  that  and  other  subjects.  She  said  or  did  nothing  wl 
the  witness  relates,  during  the  interview,  to  lead  any  int 
gent  man  to  doubt  her  sanity.  The  witness,  however,  s 
that  he  made  no  bargain  with  her  about  the  farm,  beci 
he  did  not  consider  her  at  that  time  capable  of  doing  b 
ness.  Upon  being  cross-examined,  the  witness  admi 
that  immediately  after  his  interview  with  the  old  lady,  i; 
being  asked  why  he  did  not  take  the  farm,  the  reasot 
gave  was  that  he  could  not  make  a  satisfactory  arrangen 
about  the  farm-house.  He  admits,  that  in  conversing  '' 
his  neighbors  upon  the  subject  of  the  interview,  he  never  f 
the  reason  for  not  taking  the  farm,  now  for  the  first  tim< 
leged  in  his  examination.  He  never  expressed  his  opi: 
to  any  one  of  the  incapacity  of  Mrs.  Horton  at  that  tim 
that  the  interview  he  had  with  her  excited  any  such  suspi 
in  his  mind  upon  the  subject. 

Elisha  Skillinger,  another  witness  of  the  caveators, 
pears  to  be  a  man  of  intelligence,  and  one  whose  posi 
towards  Mrs.  Horton  would  afford  him  some  opportunit 
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{ormiDg  an  opinion  as  to  the  state  of  lier  mind.  Speaking  of  an 
interview  with  her  in  January  preceding  her  death,  he  does 
not  venture  the  opinion  that  she  was  not  of  sufficiently  sound 
mind  and  memory  at  that  time  to  make  a  will.  The  furthest 
he  is  wiUing  to  go  is  to  say,  that  he  thought,  at  the  time, 
that  she  was  not  in  a  condition  to  reason  clearly,  and  like- 
wise that  she  was  strongly  prejudiced.  Mr.  Skillinger  dif- 
fered with  her  in  church  matters.  They  belonged  to  different 
parties  in  the  church.  He  went  to  reason  with  her  upon 
these  difficulties,  and  to  disabuse  her  mind  in  reference  to 
some  of  them,  in  regard  to  which  he  supposed  she  had  con- 
ceived wrong  impressions.  After  a  long  and  exciting  con- 
versation, in  which  she  exhibited  much  feeling,  the  judgment 
of  the  witness,  as  to  her  mental  faculties,  was  that  of  an  in- 
telligent and  judicious  man — not  that  she  was  insane,  but  that 
she  was  greatly  prejudiced,  and  not  in  a  condition  to  reason 
clearly.  The  testimony  of  this  witness  is  very  important. 
The  time  he  speaks  of  was  two  or  three  days  before  the  de- 
cedent signed  the  writing  in  dispute.  It  is  the  same  time  at 
^hich  Lydia  Coleman  represents  her  as  most  feeble  in  mind 
^d  body.  The  evidence  of  Mr.  Skillinger  shows  that  the 
peat  debility  of  body  and  weakness  of  mind,  which  Lydia 
Coleman  represents  Mrs.  Horton  to  have  exhibited  at  this 
^nae,  must  have  existed  only  at  intervals.  The  long  and  ex- 
citing conversation,  or  controversy  it  may  most  properly  be 
^led,  which  Mr.  Skillinger  refers  to  as  having  taken  place, 
^aa  calculated  to  try  the  nerves,  and  the  strength  both  of 
^y  and  mind.  It  is  impossible  that  there  could  have  been 
^y  permanent  decay  of  memory,  and  not  have  exhibited 
itself  then.  Matters  of  an  exciting  character,  running  through 
*  period  of  eight  years,  were  ttilked  over  and  discussed, 
Men  and  their  transactions  were  named  and  talked  about, 
^d  yet  the  witness  does  not  mention  or  intimate  that  Mrs. 
Horton  betrayed  the  least  weakness  of  memory  or  any  evi- 
dences of  insanity.  There  is  much  satisfaction  in  meeting 
With  a  witness  like  this.     His  feelings  are  one  way,  but  he 
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remembers  his  re8j)onsibility  as  a  witness,  and  will  not  per- 
mit his  judgment  to  be  warped  by  his  partialities. 

There  were  seven  otlier  witnesses  examined  against  the 
will.  They  are  witnesses  whose  opportunity  of  judging  as 
to  the  decedent's  Ciipiicity  was  by  no  means  as  good  as  that 
of  the  witnesses  we  have  particularly  referred  to  ;  they  state 
no  facts  of  imi)ortance,  and  I  do  not  think  it  necessary, 
therefore,  to  examine  their  evidence. 

Upon  a  careful  examination  of  all  the  evidence  offered  by 
the  caveators  against  the  probate,  I  do  not  think  there  is  a 
doubt  cast  upon  the  general  capacity  of  the  decedent  to  make  . 
a  will  at  the  time  this  pa{>er  was  executed. 

The  evidence  of  the  witness  to  the  execution  of  the  paper 
propounded,  and  that  of  other  witnesses  examined  to  support 
the   decedent's  capacity,  is  most  satisfactory  and  conclusive 
on  the  point.     Three  witnesses  were  {)resent  at  the  execution      j 
of  the  writing — the  three  subscribing  witnesses,  and  Judg^ 
Logan,  one  of   the   two   individuals   named   as  executors- 
Judge  Logan  was  objected  to  as  incompetent  when  offered  ^ 
a  witness  before  the  Orphans  Court.    The  objection  was  over- 
ruled, anJ  his  testimony  was  taken,  and  reduced  to  writi^8 
with  that  of  the  other  witnesses  examined.     No  objecti^^ 
was  made  to  reading  his  evidence  on  this  appeal;  indeedt   ] 
was  used  and  relied  uj)on  by  the  appellees  to  sustain  tU*^^ 
views  of  the  case.     I  am  not  called  upon,  therefore,  to  ^^' 
cide  whether  a  i)erson  who  is  named  as  executor  in  a  will    ^' 
competent  as  a  general  witness  to  sustain  it  upon  a  caV«^ 
filed  against  its  admission  to  probate. 

It  is  hardly  necessary  for  me  to  advept  to  the  particul^"*" 
of  the  testimony  of  the  witnesses  upon  the  subject  of  ct'if^* 
city.    The  facts  and  circumstances  they  state  prove,  as  clet*-  ^' 
as  the  fact  could  be  estal)lished  by  human  testimony,  tl  ^* 
Esther  llorton,  at  the  time  she  executed  the  paper,  WiX^ 
sound  and  disposing  mind  and  memory.     There  is  no  wa^^ 
avoiding  the  conclusiveness  of  their  testimony  upon  this^"*^^ 
ject,  excvpt  by  impeaching  it :  and  that  impeachment  cat*  ^  " 
be  by  charging  the  witnesses  with  forgetfulncss,  inaccur£»-^ — 
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being  biassed  by  partiality  or  prejudice,  but  must  con- 
hem  of  the  grossest  dishonesty.  The  counsel  met  the 
x)ldly,  and  relied  for  success  upon  establishing  the  dis- 
ty  of  every  one  of  the  subscribing  witnesses,  and  of 
5  Logan,  who  drew  the  will. 
10  are  these  witnesses  ? 

Uiam  Logan  and  Nathan  A.  Cooper  are  men  who  have 
since  passed  the  meridian  of  life.  They  have  always 
ed  the  confidence  of  the  community  in  which  they  lived. 

have  occupied  places  of  trust  under  the  state  govem- 
They  have,  each  of  them,  by  a  long  life  of  integrity 
isefulness,  earned  for  himself  a  good  name.  William 
1  takes  nothing  under  this  will  except  as  executor,  and 
er  Nathan  A.  Cooper  or  any  of  his  connections  or 
Is  are  directly  or  indirectly  benefited  by  it.  John  Van- 
.  and  William  L  Topping,  though  men  in  an  humbler 
e  of  life,  are  of  good  and  honest  report.  They  are  all 
em  now  charged,  not  only  with  perverting  the  truth, 
f  entering  into  a  most  dishonest  and  wanton  combina- 

And  what  is  charged  as  the  reward  of  their  iniquity  ? 
'  one  of  them,  the  mere  gratification  of  revengeful  feel- 
for  a  supposed  injury  toward  one  of  the  objects  of  the 
cut's  bounty.     As  to  another,  the  paltry  commissions 

executorship ;  and  as  to  the  others,  no  motive  can  be 
ned. 

e  general  character  of  these  witnesses  is  not  impeached ; 
i  is  said  that  the  testimony  of  each  of  them  is  inconsist- 
Qd  contradictory  in  itself,  and  that,  in  detailing  the  par- 
rs of  the  same  occurrence,  they  contradict  each  other, 
'e  been  unable,  after  a  most  careful  scrutiny  of  the  evi- 

given  by  these  witnesses,  and  of  the  particulars  in  which 
lloged  the  contradictions  and  inconsistencies  exist,  to  de- 
tnything  calculated  to  excite  a  suspicion  that  either  of 
is  not  entitled  to  the  most  implicit  confidence.  There 
b  is  true,  apparent  contradictions ;  but  they  are  such  as 
i  the  slightest  degree  impeach  the  integrity  of  the  wit- 
8.  Four  honest  men,  in  detailing  the  particulars  of  a 
»L.  II.  T 
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transaction,  which  lasted  several  hours,  might  natnrallybc 
expected  to  make  like  variations  in  their  account  of  what  took 
place.  In  the  leading  facts  they  all  agree.  In  immaterial 
matters  and  in  the  order  of  occurrences  there  is  some  variance. 
There  is  enough  for  criticism,  but  not  enough  to  excite  any 
surprise  that  honest,  or  even  accurate  men  should  have  made 
them. 

To  the  question — state  what  occurred,  after  you  got  there 
— what  was  said  and  done  by  you  and  Mrs.  Horton,  as  near 
the  order  in  which  it  occurred  as  you  can  recollect  it— Judge 
Logan  replied : 

A.  When  I  wai?  about  to  commence  the  writing  of  the  will, 
Mrs.  Horton  said  that  she  then  knew  more  about  what  her 
property  was  worth  than  when  I  wrote  a  former  will  for  her ; 
then  asked  me,  if  I  could  tell  the  amount  of  the  inventory  that 
was  taken  of  Mr.  Horton's  property  at  the  time  of  his  decease ; 
I  told  her  that  I  could  not  tell  exactly,  but  that  I  had  an  im- 
pression that  it  was  about  twenty-nine  thousand  dollars;  I  said 
to  her,  that  if  she  wanted  to  know  the  exact  amount  of  that  in- 
ventory, if  Mrs.  Stackhouse  would  open  the  secretary,  I  i^aW 
get  the  inventory,  and  know  the  true  amount;  I  found th< 
inventory,  and  stated  to  Mi-s.  Horton  the  exact  amount;  sb' 
then  said  it  is  as  /,  or  as  we  supposed^  I  am  not  certain  whic 
she  said ;  she  then  said  that  her  property  was  considerabl 
more  than  she  knew  it  to  be  when  she  made  her  lastwi* 
and  that  she  should  give  it  to  more  heirs  than  were  nam^ 
in  her  last  will;  I  then  asked  her  wt  j  the  additional  hei^ 
were  to  be ;  she  told  me  that  there  was  a  lady  living  - 
New  York  that  had  been,  when  she  was  young,  much  in  h^ 
family,  but  that  she  was  now  married ;  that  she  had  alwa^ 
been  a  particular  friend  of  the  family,  and  she  wished  t 
give  her  five  hundred  dollars ;  she  said  she  had  a  sister  residin, 
in  York  state  that  she  wished  to  give  one  hundred  dollars- 
she  said  her  name  was  Susan  McColIum  ;  she  said  that  she  hai 
had  another  sister  that  was  residing  in  York  state,  but  that  sh 
was  deceased,  and  had  left  children ;  I  asked  her  how  man; 
children  that  sister  left,  and  what  were  their  names ;  she  sail 
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til ey  were  the  children  of  her  sister,  Rebecca  Fordyce ;  I  asked 
her  how  many  children  there  were,  and  what  were  their  names 
— ^she  told  me  she  did  not  know  how  many  children  there  were, 
nor  what  were  their  names,  but  she  believed  there  were  four, 
and  she  wished  them  to  have  a  hundred  dollars  a-piece  ;  she 
then  directed  me  to  divide  four  hundred  dollars  equally  be- 
tween the  children  of  her  deceased  sister ;  she  then  said  that 
?he  wished  to  give  to  each  of  her  brothers  one  hundred  dollars ; 
I  asked  her  whether  she  wished  to  increase  or  diminish  any  of 
her  former  bequests  to  any  of  the  persons  named  in  her  former 
vrill;  she  said  she  did  in  the  case  of  Phoebe  Robeson,  her  niece ; 
she  said  that  she  was  satisfied  that  she  had  given  her  much 
more  than  she  intended  to — that  she  intended  to  give  her  less 
than  she  gave  her  sister,  Mrs.  Atwood  ;  she  was  satisfied  that 
the  will  would  give  her  much  more ;  I  asked  her  if  that  was 
the  only  change  that  she  wanted  to  make  from  her  other  will ; 
she  said,  give  to  my  other  heirs  the  sums  that  now  is  named  : 
I  don't  recollect  of  any  other  particular  conversation  until  I 
commenced  writing  the  will ;  there  had  been  nothing  said  at 
all  in  relation  to  her  real  est^ite  during  this  conversation : 
when  I  commenced  writing  the  will,  and  came  to  that  part 
devising  the  real  estate,  I  said  to  Mrs.  Horton,  I  devise  this 
real  estiite  the  same  as  in  this  will  (alluding  to  a  former  will 
that  was  then  lying  on  the  table) ;  she  replied  no — I  think  it 
hest  not  to  give  the  farm  to  that  little  girl;  that  she  was  a 
going  to  give  her  two  thousand  dollars  in  money,  but  she 
did  not  think  it  was  fit  for  her  to  have  the  farm ;  she  then 
^id  that  she  was  going  to  give  the  farm  to  the  two  sons  of 
Mrs.  Budd,  her  niece ;  I  then  went  on  and  made  the  devise, 
and  read  it  to  Mrs.  Horton ;  she  says  no,  it  is  not  right ;  she 
*ay8, 1  only  intended  to  give  them  this  farm,  and  you  have 
8^^'en  them  all  my  lands ;  I  then  said  I  was  not  aware  that 
^here  was  any  out-lands ;  she  said  there  was  a  lot,  and,  I  think, 
named  the  number  of  acres — I  think  twelve,  lying  near  Mr. 
^^^k's,  that  she  wished  to  give  Archibald  Horton ;  I  then 
^ook  another  sheet  of  paper,  left  the  one  that  I  was  writing 
%  and  commenced  and  wrote  the  will  that  is  here ;  during  the 
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writing  of  the  will,  when  I  had  devised  the  real  estate  to  these 
two  young  men,  I  read  it  to  Mrs.  Horton,  and  she  said  it 
was  right ;  I  then  inquired  of  her  who  this  out-lot  was  bounded 
by,  to  get  some  description  of  it ;  she  said  it  was  bounded  by 
lands,  I  think,  of  Nathan  A.  Cooper  and  Mr.  Leek,  and  it  ap- 
pears to  me  she  mentioned  some  other  person ;  Mrs.  Horton 
said  it  would  be  a  suitable  lot  for  Archibald  to  build  a  shop 
upon ;  that  he  had  been  wanting  to  get  a  lot  on  that  street  tc 
build  upon ;  she  said,  however,  that  she  wanted  to  give  it  t< 
him  and  his  children ;  she  did  not  want  him  to  have  power  tc 
sell  it,  as  there  was  a  person  in  the  neighborhood  that  wanted 
to  buy  it,  and  she  did  not  want  that  person  to  have  it ;  after 
devising  to  Archibald  as  it  is  in  the  will,  I  read  it  to  her ;  she 
said  that  was  right,  as  she  wished  it  to  be ;  I  then  went  on  and 
finished  the  remaining  part  of  the  will,  giving  the  personal 
property  as  in  the  will,  but  I  read  it  to  her  in  portions  several 
times  as  I  went  along,  as  she  would  inquire  of  me  what  I  had 
said,  or  what  language  I  had  used  in  certain  devises ;  I  then 
would  read  to  her  what  I  had  written ;  after  the  will  was 
finished,  I  then  read  it  to  her  as  a  whole  (except  signing 
it) ;  Mrs.  Horton  then  requested  Judge  Cooper  to  go  and  get 
the  witnesses  that  have  subscribed  the  will ;  some  time  after 
they  came  in  (I  don't  know  bow  long)  the  will  was  executed 
b^  Mrs.  Horton,  and  I  left  soon  after ;  I  would  add,  that  I  took 
the  will  home  with  me,  at  Mrs.  Horton 's  request — she  re- 
quested me  to  do  so,  and  I  done  it ;  after  the  will  was  exe- 
cuted, I  took  three  former  wills,  that  had  been  placed  in  my 
hands  by  Mrs.  Horton,  and  placed  the  wills  in  the  hands  of 
Mrs.  Horton ;  when  I  placed  the  wills  in  the  hands  of  Mrs. 
Horton,  she  said,  why,  I  directed  you  to  destroy  two  of  these 
wills ;  I  told  her  that  I  knew  she  did,  but  we  were  alone 
when  she  told  me  so,  and  that  I  had  taken  them  home,  and 
had  brought  them,  and  they  were  all  there  at  her  disposal ; 
she  then  told  me  to  throw  them  upon  the  fire,  and  burn  them 
up,  and  I  done  so ;  after  they  had  been  upon  the  fire  until 
they  were  consumed,  she  inquired  if  they  were  burned  ;  one 
of  the  gentlemen  in  the  room  replied  they  were  in  ashes ; 
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she  then  said,  "now  I  am  satisfied,"  or  well  satisfied,  I  don't 
TecoUect  which  expresion  it  was ;  I  don't  recollect  anything 
that  took  place  there  after  burning  of  the  will — I  think  I  left 
immediately ;  when  the  gentlemen  came  in  they  were  evi- 
dently very  cold,  for  it  was  a  blustering  cold  night ;  as  soon  as 
they  had  warmed  a  little,  Mr.  Vandoren  and  Mr.  Topping,  I 
think  both,  w^ent  an-l  shook  hands  with  Mrs.  Horton ;  Mr. 
Vandoren  inquired  particularly  about  her  health ;  she  told 
him  that  she  was  much  better  than  she  had  been ;  she  laughed 
and  said,  "  Mr.  Vandoren,  I  am  about  what  you  might  call 
comfortably  sick ;"  I  suppose  she  then  said  that  she  was  able 
^   \q  up  through  the  day,  and  had  a  tolerably  good  appetite, 
aiid  her  cough  was  not  so  bad  as  it  had  been  ;  she  said  to  him 
tliixt  she  was  sorry  to  give  him  so  much  trouble  in  coming 
tbiere  to  witness  her  will,  and  that  she  was  willing  to  pay 
hirnfor  the  trouble;  after  some  further  conversation  between 
Mr.  Vandoren  and  Mr.  Topping  and  Mrs.  Horton^the  sub- 
ject of  that  conversation  I  don't  know  what  it  was — it  was 
Bome  neighborly  talk,  I  think — I  supposed  they  had  then 
got  warm — I  then  took  up  the  will,  and  laid  it  on  her  lap,  or 
l^Gr  hands,  as  they  lay  in  her  lap — I  said  to  her,  hero  Mrs. 
Horton  is  your  will  that  I  have  read  to  you,  and  here  are  the 
gentlemen  that  you  have  sent  for  to  witness  it — are  you  ready 
^^  execute  it ;  she  replied  yes,  but  had  you  not  better  read  it 
^o  me  again,  for  it  is  some  time  since  I  heard  it ;  I  replied  to 
^*^r  that  I  would,  if  she  so  requested,  but  I  supposed  the  will 
^*^ntained  what  she  would  not  want  to  make  public ;  she  re- 
P'i^  that  it  did,  and  that  if  I  was  sure  I  had  read  it  to  her 
^  it  was,  it  would  be  better  not  to  read  it  again,  and  that  she 
^^  ready  to  execute  it :  she  then  said  that  she  could  not  write 
^^r  name ;  I  told  hev  that  I  was  aware  of  that,  and  that  her 
^^rfe  would  answer  just  as  well ;  she  then  asked  me  if  I  would 
J^^^pare  the  will  for  her  mark,  and  steady  her  hand  while  she 
^^de  it;  I  told  her  I  would,  and  went  to  the  table  and  wrote 
-E.sther  Horton,  her  mark,"  as  it  now  appears  in  the  will ;  I 
**Jnk  I  then  took  a  book  on  which  I  placed  the  will,  took  it 
^  Mrs.  Horton  with  a  pen,  which  I  placed  in  her  hand ;  she 
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?:a.k !-■:-?-  •. .  11::::=. 


tL-n  a-rkvi  r/.r  :■:  guii-ir  :.vr  hiini  :o  whore  I  wanted  her  to 
!r..-.i:-  Lvr  r.:  -.rk  :  I  i.!:-.-  f^".  \:.\  irter  she  Livi  m:ide  her  mark. 
gL.v  :l  :u!r :  I  i : ::  w  ::? :  [  \::\ :  I  :.:M  her  :h.i:  it  was  plain  enoutrh: 
wh/.e  :hv  w:.;  w.-?  ::;  :h.i:  ;■■>.:: .n.  I  asked  Mr?.  Horton  if 
fhr  r  ul '.:sh:.i  .:r.  1    1-.  "..ir-::  1  :h,i:  ::•  be  her  i:i-?i  will  and  t«?3- 
t.-.:..-r.: ::.  ':.:  \  r-.-eii/e  ■::  :hv  j-  r. :'.'.•  me ii  that  were  there,  and 
i:  ::  ^v  ■>  h  r  'A>h  :h  ;:  thvv  ^^h.uM  ^^r  5;r:he  it  as  witnesses? — 
s  hv  r-  ]  h  -  1  :  h  .• ".  : :  w  a  - :  s  h  e  :  h-:  ri  :^  i :  i .  *  •  low  I  am  satisd  c-d . 
a:.  :  -hi!"  -.x;  -r::  y:.: : :>  soe  ::iy  iritr::::.-:!?  in  that  will  oarri*^'^ 
cu::"    /    •.    V'*.--;  'V^.thi:  wh.::  Mr.  Cooper  left  for   the 
wi*::-<r  -.  I  thvi;  :.   k  :h.'  wi!l  :i::  i  :\\y  chair,  and  sat  do^^^" 
Vy  :h.-  <:.i--  ::  M:-.  il  ■::■:: :  I  <:•:  1  :>  {i-v,  Mrs.  Horton,  y^" 
h:i'. '■  h.vii'.l  :h.r  \v."/.  r.  i  I  ^ev'.r.il  :!:::-<.  \y.ii  we  are  nowaloi^*"-- 
and  r^l  rv.il  ::  :o  y:^M  :\j:-i:;:  ?1ow  an  i  dis:::;.;tly.  and  se^    ^^ 
there  is  :::■  li:;-::.:-  :ha:  y:'.:  wiT^h  n;A  ie  in  it:  I  done  so  :      ^ 
read  i :  v o :y  ?'. .  w  a : .1  ve ry  vh>: : r.  : ! y  :  w hen  I  got  t h rougrti.    ^ 
a^sk^d  her  i:"  :h'.re  was  aiiythi::^  th.u  suggested  itself  to  h*^^ 
mill  i  :h.i:  sh-^  wishvl  ■.•hi::g-d:  sh-.-  repiie«.l  no.  it  was  as  s-^^ 
w.>h'..i  :: :  I  :hr!:  askod  h-.  r  ::  ?hv  womM  no:  go  and  lay  do^^''■^• 
SurT->::;j:  >h.-  ^vas  tired:  she  r-::-h-d  no.  that  she  w;i3    ra.  <Jt 
::r-.d.  a::  I  th.i:  <h-    had  g-::  ao-; '.:-*. ■■rued  to  sleeping  in    l*  *-'^ 
eh;::r:  And  I  .••.•v:<r.l  h-r  :.;-  go  :o  sir- p.  ir"  she  oould,  ami      ^ 
w  ■:  •.  1 . .  I  :  L  k  ■  a  ; .  ■:  ■  k  a : .  ■  i  re ;  l  ■  .1  :  i  h  t  h -.•  w  i :  i : esses  ca  me  ba  *^  ^ ' 
I  s.;:  a. 'An   :y  :il'-  t.a^i'/.  ari-i  sr.e  soon  went  to  sleep,  o^     * 
silt  j:>-d  -fi^r:  .hi  a::d  1  sii;  poS':dshe  slept  n^/arly  all  the  ti*-^*^^ 
tLi:  ilr.  «\-.  :-.r  w.-?  -■v/.,.. 

1::  a  1  h:;;::  t  :h-<.  ::;o  w::::-  >>  <ta:es  many  other  parti*  ^^' 
hiL^.  :u:  i  s.v:  <  a  gtv..:  ■!  al  . :"  ■.  •::V'  rsation  ot  Mrs.  llort:*-^-'^* 
ai!  v.o:.n: :...::_:  :he  o^::i:;::  ■:■:  ::.-  w::t:r<:;.  that  she  war*  ^^ 

thv  v.m'.-   . :"  ■i:-:-->::;j:  r,i::ii  .i::  i  ii:-.  ::■  ^rv.     No  one.  perlu*-  ^'*' 
iia;  ^.'  .::■.■:  at:  k-:  :or:;:r.::y  v  i   :■  ra:;nb<  a  eorreet  judgni* —    , 
ui-.u  :h:<  ■.■.:. •<•.:. -a  as  [.•.■.     II-  h;-.  i  iv.-n  and  was  her  eo'     ■^^' 
a.:.::.ii  :\j:.\:  ar.d  :riii;i    :.r  r^L-re  th-.ui  seven  vears.     l-^—^V 


ar.iwa   ihre-    jri-'r  wiiN  r,r  ii  r.  u::d  was  well  aoijuaii^  • 
with  h--r  t.  :!;:■■ -r.  d:sp.^sLt;-''n.  an  i  [-.valiarities. 

The  testini-.-ny  or  Logan  and  o:"  t::-'  subjjcribing  witnessed 
itrungly  eorrol -orated  by  ta^ts  aii^.i  eavunistauLVs  not  cout^^'*^ 


ed 
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ed  by  the  caveators.    With  a  brief  reference  to  these  facts, 
all  close  this  part  of  the  case. 

his  will  was  not  made  in  a  corner ;  there  was  not  the 
itest  concealment  about  its  execution.  The  business  was 
isacted  under  the  very  roof  of  the  man  who  is  loudest 
is  complaints  against  it,  and  whose  connection  with  and 
rest  in  the  transaction  has  doubtless  occasioned  this 
iroversy.  That  there  had  been  a  change  in  the  old 
'8  feelings  towards  her  nephew,  Silas  Horton,  was  well 
erstood  in  the  whole  neighborhood.  She  did  not  conceal 
cm  him,  or  his  family,  or  friends.  It  was  a  matter  of 
3itude  with  them  all ;  and  there  is  enough  in  the  case  to 
N  that  the  change  the  decedent  has  made  in  her  will  re- 
nting her  nephew  caused  no  suprise.  The  reason  for  this 
Qge  was  frequently  given  by  the  decedent.  She  said  the 
ily  did  not  treat  her  well.  Whether  her  complaint  was 
I  founded,  it  is  unnecessary  to  inquire.  That  she  had  reason 
omplain  of  their  neglect  is  very  clear  from  the  evidence, 
eral  days  prior  to  the  execution  of  this  paper,  she  had 
d  the  day  when  the  business  was  to  be  transacted.  Mr. 
per  was  to  send  for  Judge  Logan,  and  they  were  to 
nd  to  the  business.  Before  noon,  Mr.  Cooper  drove  up 
ler  door.  Jane  Crammer,  a  witness  against  the  will,  says 
was  visiting  Mrs.  Horton ;  she  looked  out  of  her  window, 
saw  Mr.  Cooper,  and  told  her  that  Mr.  Cooper  was 
rhing  his  horses ;  she  then  said  she  would  want  the  room 
herself  that  afternoon,  thus  showing  her  recollection  of 
engagement  she  had  made  several  days  previous,  and 
readiness  to  enter  upon  the  important  duty  of  her  ap- 
Qtment.  Soon  after  the  arrival  of  Mr.  Cooper  Judge  Lo- 
1  arrived,  and  these  two  were  occupied  there  the  whole 
?moon,  engaged  all  the  time  in  the  preparation  of  this 
)er.  Doct.  Willet  found  them  there  engaged  in  the  business 
le  seemed  to  understand  its  character ;  expressed  no  sur- 
8e  then  or  at  any  other  time ;  found  the  old  lady  entirely 
«  from  fever  or  excitement ;  gave  her  some  stimulant  to 
Kse  her  for  the  occasion,  and  then  left. 


224  TREROGATIVE  COURT. 


Staokhouse  v.  Horton. 


No  witness  examined  over  expressed,  and  I  think  I  may  say 
with  propriety,  ever  entertained   a  doubt,  until  after  the 
death  of!Mrs.  Ilorton,  of  her  competency  to  transact  her  busi- 
ness or  to  make  a  will.     Her  personal  proi^erty,  amounting, 
as  has  before  been  stated,  to  upwards  of  $25,000,  was  in  obli- 
gations of  ditTerent    amounts  against  individuals  scattered 
through  the  country.     Iler  business  transactions  were  ne- 
c<'ssarily  larg«\     She  managed  them  all  herself  up  to  the  day 
of  her  death  ;  she  invested  her  money,  and  coUectevl  the  in- 
terest, and  all  her  debtors  transacted  their  business  withh^^ 
as  a  matter  of  course.     Some  of  them  are  witnesses  in  tb* 
case.     Tliey  dealt  with  her  at  all  times  as  perfectly  oomj>*' 
tent  to  transact  business,  and  a  single  instance  is  not  testifi*^ 
to  where  the  slightest  mistake  was  ever  made  by  her.    &^^ 
was  her  own  receiver  and  her  own  paymaster;  indeed,  in  1»-  ** 
business  transactions  she  was   a   most  remarkable  wom»^ 
She  kept  a  day-book  of  original  entries  up  to  within  a  f^^ 
days  of  her  death,  using  such  friends  to  make  the  entries,  fro 
day  to  day,  as  happened  to  be  at  hand.     She,  on  accotmt 
her  blindness,  was  unable  herself  to  make  the  entries,  b^"^ 
they  wi^rc  all  ma  tic  under  her  own  dictation,  without  tt— ^ 
tV'iitrol  or  advice  of  aiiy  }»crson.    The  last  entries  were  mac^^^ 
in  the  day-book  on  the  4:h  of  February,  1852.    On  that  da^^ 
there  are  two  eniries — ouo  of  $2.  to  I»oct.  Willet,  for  medi«^- ' 
attendance,  and  the  other  of  jj=l,  lor  medicines.  This  was  onl^ 
a  day  or  two  before  her  d*  cease.     This  day-book  shows  a-^ 
the  moneys  she  nveived.  from  whom,  and  on  what  accouir^^ 
aviii  all  her  disbnrsi  nunts  down  to  the  ]»articulars  of  paymec^  -* 
made  for  jv.>!;.ge.    As  an  :nsranvV  of  her  f»articularity,  it  vac^ 
hrr  praciiic  to  pay  th.-  iO;y>;eian  for  every  visit,  as  he  ma*^^ 
it.    I'oii.  WTjIii  says,  n  \\;iS  only  occasionally  that  this  wc^- 
negU'ited.  and  wlii  n  it  was.  the  omission  was  always  suf 
phed  .^t  the  licxt  visit. 

In  tbis  c,i>e  thi  re  is  noihing  like  dnncntia  of  old  age  pr"  "^ 
tondi\i.     luvi-nt   impresMons  and  events  seem  to  have  hss^^ 
as  firm  a  hold  njH^n  her  mind  as  ordinarily  with  individuc:::^ 
iodi  less  advanecil  in  lile,  IVi-sons  and  events  of  earlv  vt 
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were  not  stamped  upon  her  mind  to  the  exclusion  and  oblit- 
eration of  later  impressions.  Indeed  that  loss  of  energy  in 
some  of  the  intellectual  operations  which  is  the  concomitant  of 
old  age  was  scarcely  noticeable  in  her,  and  her  case,  in  this 
respect,  is  a  most  remarkable  one. 

The  second  objection  interposed  to  admitting  the  writing  to 
probata  is,  that  the  decedent  was  the  subject  oi  monomania 
towards  her  nephew,  Silas  Horton. 

We  have  already  considered  the  subject  of  the  general  ca- 
pacity of  the  decedent,  and  have  reached  the  conclusion  of 
her  general  competency.  There  was  no  general  derange - 
nient,  then,  of  the  intellectual  faculties  indicating  a  mania 
rendering  the  subject  incompetent  to  make  a  will.  Our  in- 
quiry must  now  be  limited  to  the  consideration  of  the  propo- 
sition, which  the  caveators  have  undertaken  to  establish,  that 
Esther  Horton  was  the  subject  of  a  partial  derangement  of 
the  mental  powers  affecting  her  relation  to  her  nephew,  Silas 
Horton,  to  such  a  degree  as  to  incapacitate  her,  in  the  eye 
of  the  law,  from  making,  by  will,  a  final  disposition  of  her 
property. 

In  examining  this  question,  it  is  important  that  we  should 
consider  the  connection  which  existed  between  Esther  and 
Silas  Horton,  and  ascertain  how  the  fact  of  Esther  Horton's 
partial  derangement,  confined  to  her  nephew,  can  legally 
effect  the  disposition  of  the  decedent's  estate ;  for  a  person 
^ay  be  a  monomaniac — the  subject  of  a  partial  derangement 
Awards  a  particular  individual — and  this  derangement  may 
"^  the  cause  of  depriving  such  individual  of  the  bounty  of  a 
^tator,  which  he  otherwise  would  have  enjoyed,  and  yet  the 
.^Ul  be  valid  and  obnoxious  to  no  principlci  of  law.  Instance 
^e  case  of  an  individual  having  two  sons,  his  only  heirs-at- 
^w,  and  a  nephew,  to  whom  he  is  under  peculiar  moral  obli- 
gations to  leave  a  liberal  portion  of  his  estate.  He  acknow- 
ledges his  obligation,  and  he  intends  that  this  nephew  shall 
'^  an  object  of  his  bounty,  and  shall  share  with  his  legal 
«eiT8  his  whole  property.  He  suddenly  conceives  the  notion 
™it  this  nephew  has  become  a  king,  or  an  inheritor  of  im- 
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in-.Misi.'  wo.ihli.  iuul  uiblor  this  viiin  delusion  he  mikT* b?rl 
I'.ivirv;^  ivis  \vlh«lv'  osca:o  to  his  son?,  to  one  of  ihrn  7r>"l-"ic. 
ari'.i  tiio  rviiuiinini:  third  to  tho  other,  theprofor:x-:«rT-« 
thv'  :\v..^  soii<  Iviii^^  ill  iK>  wiso  affected  or  having  n:  ?:om- 
:i;:'.  with  tlu'  violiisiv^ii  ti^vards  the  nephew.  Can -JL-r Tilin 
ot"  >Mi;li  a  w  ill  Iv  i|uvs:io'Kvl.  Cui  bo7W  f  Not  by  lir  ircirT. 
Til'.'  ■ii/.L-.-iv^!:.  it  is  triu\  has  lost  to  him  a  vahiabte  esax: 
lu:  :!:■.'  ::'.:'*ii\«s'.::ou  oi  a  vourt.  l»y  refusing  prol-aietoie 
\v:!'.  .a'lii^'i  '.luiko  h'wn  a:i  luir-at-hiw  or  a  participator  ll  lb* 
ii:'.:.'i::.r.uv.  Nor  ».Mti  li'.o  son  who  takes  the  lesser  jortioo 
o'"  ::=.o  ^s'.a^'  ai^tvaoli  ilio  will,  tor  the  delusion  in  no«y 
arlVvUvl  tlu'  vr-iiw-siv.^it  t:'.iao  to  him. 

I':  I'l^  .M-V-.  It  Ksv.K'v  ll.Tton  was  under  a  moral  obligation 
i.»  iv.ikv  Li  r'vi'iuw.  S:a<  ll.irton.  a  devisee  or  legatee  unfa 
I..'!-  \\  !'.  I'vi?  w.i^  ri\vv:u>i  .ioiiig  so  by  an  insane  delu?i« 
\\;;\ii  l\ui  sv'.'Oxi  v;r«':^  :■.  v  '.r:vA,  and  which  was  confinedio 
^•ias  rL.'L'...':t  i'.  '::  \  ■!■.■■  ..-o::":  W:!!  not  refuse  probate  to  the 
w'-  oM  il-.a'  ,u\v;:!!i.  i:f.''ss.  by  ^toinir  so.  it  can  restore  Silas 
II.*' '.v  L.'  .1  |v>  '..-'•■.  \\'..A\  \w  i\sX<  lost  by  the  intervention 
^■1  •/::■■  :v'ii'i;'-'. ■■■.'..  :>  '.  i<  li  -v'^.v:  is  not  an  heir-at-law  of  4^ 
o.  o  li."  ..  r- '•  ■•'■■:.:>  :<  i:-..r'.:oiv  a  proper  one,  what  in- 
I. •:.'<:  'it.'.S:!..^  1 1  i '.  :•.  !'.  •/....' =;::cst ion  :  and  *is  to  the  other 
v-.u'.r.v-^.  i  i  •/:.•  .■...'..>•::.  -r  .i:iy  oxisted  toward  Silas  Hor* 
u;!.  i:':.".    ••  .ir\  v\  i\  I  !:.'• -'.vsi:  ions  made  by  the  decedent 

I''s;i!.'f    I!':!.'.-  wMs  "/■■■^•:-  sori:o  obliiratioa  to  devise  the 
•■i!'M  w:-.:*  <:i.-  M\-.- u\i  -v  w  ".!  :Vor:i  her  husband  to  Site* 
II  'I'v-i!      I!-!-  ''li^ii  .i:^i  ::  i-.l  ^"wni  ::\<:r'.iotions  to  the  scrivener 
U'   !  »■:»  w  !  i  s  w  ■  ■ ' .   1 : 1.  •  ■..■".  \u '  ■  : :'..;  tarin  to  his  wife's  nephe^« 
Si  .i>.      !'!*.■  w.'  w  IS  iT'i  .i:>i:  i^ti.«;aMi;  to  such  instructions* 
I*  w  IS  i!:.'i'-.i.  ■••  :;:■■  i\i: ':,.■.;  ji*  !\;orp;d  to.  upon  the  soUci' 
'..iii'-tis  ,i    I''siiu't   iioris*::.  a::-\  <\w  .u-s^uri:'d  her  husband tb^^ 
sill'  wijiiil  \\i\r  ::i,'  ::i:':i  ■ .«  S:;;is.     <:ie  :utouded,  until  witbi^ 
a  :«'W  :iK'n"  lis  .M  "iiM-  i'-v  a>o.  '..'  ■.i"::!  :!i:s  ^'P->niise.    Admitti^K 
liiai  sho  .•oiiifur.:    ii  "loi- :ii   iii  \:i  .1:1  founded  delusion  to  W^*^ 
^iiiu*,  amouiiruiLt  lo  <iu!i  ,1  :.\i'.'.:a!  iiraiiijx^ment  of  her  io^' 
ItfctUiii  tuculllc:^  :is  '.o  ooiiictaiL*  al:  joIi^atioQ  she  was  ua^^ 
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?ard8  him,  and  to  deprive  her  of  her  right  reason  in  every- 
ing  connected  with  him,  how  can  this  partial  derangement 
Jturb  this  paper  writing  as  her  last  will  and  testament? 
las  Horton  is  not  one  of  her  heirs-at-law.  If  this  writing  is 
»t  admitted  to  probate,  Esther  Horton  died  intestate.  There 

no  other  paper  oflFered  for  probate  as  her  last  will.  It  is 
ue  she  did  execute  other  papers  prior  to  the  one  in  question. 
It  they  were  all  cancelled.  •  They  are  not  offered  for  proof; 
ii  this  court  is  bound  to  decide  upon  this  paper  as  involv- 
g  the  question  as  to  whether  the  testator  died  intestate  or 
)t.  There  is  no  other  paper  that  this  court  can  now  esta- 
ish  as  the  last  will  of  Esther  Horton,  except  the  one  in 
spute.  There  is  no  other  set  up  or  propounded  as  her  last 
ill.  It  will  therefore  be  of  no  avail  or  benefit  to  Silas  Hor- 
>n  for  this  court  to  declare  that  such  delusion  and  de- 
uigement  as  is  alleged  did  exisit.  Does  any  one  else  show 
lat  such  delusion  affected  his  interest  in  the  decedent's 
itate? 

Susan  McCollum,  who  caveats  against  this  paper,  is  a 
Bter  of  decedent.  It  is  proved  that  Esther  Horton's  state 
f  mind  towards  Silas  has  in  no  manner  affected  her  interest, 
he  gets  by  this  will,  if  sustained,  $100.  By  four  other  wills, 
tecuted  by  the  decedent  and  cancelled,  one  as  early  as 
^3,  nothing  was  given  to  this  sister.  Aaron  Horton,  a 
rother  and  heir-at-law,  gets  $100  by  this  will.  Nothing 
ad  been  given  him  by  any  of  the  prior  wills.  Curtiss  Coe, 
Qother  heir-at-law,  being  one  of  the  children  of  a  deceased 
8ter,who  also  has  filed  a  caveat^  takes  nothing  by  this  will, 
•either  he,  his  mother,  nor  any  of  the  family  had  been  men- 
oned  in  any  of  the  wills  of  decedent.  It  is  proved,  as  clearly 
*  any  such  fact  can  be  established,  that  the  feelings  of  Es- 
tter  Horton  towards  her  nephew  did  not  in  any  manner  af- 
^t  these  caveators.  I  feel  perfectly  satisfied  in  coming  to  the 
•Wiclusion,  that  if  the  derangement  or  monomania  towards 
Slas  Horton  did  exist,  as  contended  for,  it  is  no  objection  to 
*4niitting  this  writing  to  probate. 

But  did  any  such  derangement  of  mind  or  monomania 
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pervade  the  mind  of  the  decedent  as  would,  under  any  cir- 
cumstances, have  incapacitated  her  from  making  a  will?  ' 

It  is  important,  in  investigating  such  a  question,  to  dis- 
tinguish between  unreasonable  and  unfounded  prejudices  and 
a  derangement  of  mind.     In  the  ejectment  suit  which  turned 
upon  Greenwood's  will,  Lord  Kenyon,  in  his  charge  to  the 
jury,  to  be  found  in  Carteis  Ecc,  Rep.  vol.  3,  ajypendix,  9Sp 
— "a  multitude  of  instances  there  have  been  where  men  have 
taken  up  prejudices  against  their  nearest  and  dearest  rela- 
tions ;  it  is  the  history  of  every  week  in  the  year,  and  the 
history  of  almost  every  family,  at  one  time  or  other,  that 
harsh  dispositions  have  been  made — that  unreasonable  pre- 
judices have  taken  place — that  one  child,  standing  equally 
near  in  blood  has  been  preferred  to  another;  and  if  once  we 
get  into  digressions  of  that  kind,  then  we  get  upon  a  sea  with- 
out a  rudder.     Where  will  you  stop  ?     What  partiahty  wi^ 
be  enough  to  set  aside  a  will  ?    And  what  partiality  will  yo^ 
give  way  to,  and  say  the  will  is  good  ?     These  are  question* 
which  the  most  correct  and  acute  mind  that  ever  addres^ 
himself  to  the  consideration  of  questions  will  not  be  able  *^ 
settle." 

It  is  alleged  that  Mrs.  Ilorton  was  deranged  in  referen^^^ 
to  church  matters;  that  she  conceived  the  notion  that  Sil^ 
Horton  wjis  combining  with  the  Rev.  Mr.  Stoutenburgh,  tl>* 
pastor  of  the  congregational  church  at  Chester,  and  w^ 
squandering  certain  funds  which  had  been  left  to  the  chur^^ 
by  her  husband ;  that  he  and  the  Rev.  Mr.  Stoutenburgh  we^ 
changing  the  platform,  as  it  is  called,  of  the  church,  and  d^ 
stroying  its  usefuhiQss. 

Wiis  all  this  a  mere  delusion  ?  did  it  exist  only  in  her  ir^^ 
agination,  or  was  there  some  foundation  for  the  belief  she  e:»^ 
tertained  ?  For,  if  there  were  actual  ground  for  suspicion  ^ 
an  injury,  though  in  fact  not  well  founded,  and  disbelieved  fc> 
others,  the  misapprehension  of  the  fact  will  not  be  consider  ^^ 
mental  delusion,  and  a  will  made  by  a  party  affected  by  sii-^ 
suspicion  may  be  vjilid.    Greenwood's  case,  13  Ves.  jun.  S  ^ 
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3  :Bro.  a  a  444;  Dm  v.  Clark,  1  Add,  274;  3  Add.  209; 

H^xih  V.  Watts,  Prerog.  1798,  Ddeg.  1800. 

There  waa  a  feud  in  this  church,  in  which  Mrs.  Horton 

took  a  part.     The  pastor  of  the  congregation  insisted  that  a 

colored  clergyman  from  Newark  should  be  permitted  to 
preach.  To  this  there  was  great  opposition,  and,  with  many 
others,  Mrs.  Horton  was  greatly  excited,  and  took  part  against 
her  clergyman.  Nathan  A.  Cooper,  who  was  then  the  trea- 
surer of  the  congregation,  and  Mrs.  Horton  belonged  to  the 
same  party.  Silas  Horton  joined  the  party  of  the  Rev.  Mr. 
Stoutenburgh.  The  aunt  and  the  nephew  thus  became  es- 
tranged. In  February,  1851,  Nathan  A.  Cooper  was  dis- 
placed as  treasurer,  and  Silas  Horton  elected  in  his  place. 
This  widened  the  breach,  and  these,  with  other  matters  con- 
nected with  the  subject,  induced  the  belief  in  Mrs.  Horton 's 
niind  that  they  were  ruining  the  church.  As  to  squandering 
the  funds,  the  history  of  that  matter  is  this,  the  husband  of 
decedent  had,  by  his  will,  bequeathed  a  legacy  of  $3000  to 
thia  church,  with  instructions  "  that  it  should  be  pi  iced  at 
interest,  secured  by  bond  and  mortgage  on  real  estate,  and 
the  interest  thereof  appropriated  towards  the  supporting  of 
tile  preaching  of  the  gospel  in  said  church."  When  this  fund 
^as  received,  Nathan  A.  Cooper  was  elected  treasurer,  and 
^k  charge  of  the  fund.  This  fund  had  been  infringed  upon 
to  the  amount  of  several  hundred  dollars,  and  the  deficiency 
W  never  been  made  up.  When  Nathan  A.  Cooper  was 
turned  out  as  treasurer,  and  Silas  Horton  took  his  place,  Mrs. 
Horton  entertained  the  belief  that  they  were  squandering 
4ia  fund  of  $3000  left  to  the  church  by  her  husband.  Who 
^  a  right,  under  such  circumstances,  to  say  that  the  con- 
action  upon  Mrs,  Horton 's  mind  in  reference  to  these  matters 
^as  the  evidence  of  insanity  or  derangement  ?  Whether  her 
judgment  was  right,  or  her  conclusion  reasonable,  is  not  the 
question.  But  is  it  at  all  singular  that,  under  the  excitement 
existing  in  that  congregation  in  reference  to  these  matters, 
*ue formed  the  judgment  that  she  did?    Was  not  the  cause 

I'^^uate  to  the  effect,  and  cannot  the  conclusion  she  arrived 
VoL.lL  u 
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at  be  accoanted  for  upon  the  rational  operations  of  thehmnan 
mind  ?  Without  expressing  my  own  opinion  as  to  her  judg- 
ment of  the  course  taken  in  reference  to  the  introduction  of 
a  colored  person  into  the  pulpit,  I  think  I  may  safely  say,  if 
it  is  evidence  of  insanity,  more  than  three-fourths  of  the 
people  of  the  state  could  easily  be  found  insane.  And  as  to 
her  judgment  upon  the  use  that  the  trustees  were  making 
of  the  funds  of  the  church,  and  its  consequences,  it  was  no 
evidence  of  derangement  of  mind,  unless  it  can  be  shovn 
that  it  is  irrational  to  form  or  express  an  opinion  unfavor- 
able to  a  clergyman  or  an  officer  of  a  church.  From  the 
evidence  before  me,  I  cannot  say  that  Mrs.  Horton  showed 
either  a  want  of  judgment  or  of  good  sense  in  relation  to  these 
church  matters. 

As  to  the  declaration  of  Mrs.  Horton,  that  Silas  was  not 
a  good  farmer ;  that  he  was  suflfering  the  fences  on  the  fenn  to 
go  to  ruin,  and  other  like  declarations,  they  are  all  accounted 
for  from  the  fact  of  the  excitement  in  church  matters,  and 
from  her  feelings  toward  Silas  in  consequence  of  the  part  he 
had  taken  in  them.  There  is  nothing  in  the  objection,  that 
Esther  Horton,  at  the  time  she  executed  this  writing,  was  the 
subject  of  monomania  towards  her  nephew,  and  that  the 
paper  offered  for  probate  was  the  result  of  such  a  derange- 
ment of  mind. 

The  only  further  objection  to  probate  is,  that  the  writing 
was  produced  by  undue  influence,  and  should  be  rejected  on 
that  account. 

This  influence  is  alleged  to  have  been  exerted  by  Natbai* 
A.  Cooper.  He  has  no  interest  in  the  question  of  the  wiU<3» 
the  decedent.  The  motive  attributed  for  the  alleged  iiA^' 
ence  is  to  gratify  his  malignity  towards  Silas  Horton.  ll^' 
than  A.  Cooper  and  Silas  Horton  were  opposed  to  each  otb^ 
in  church  matters,  and  the  latter  supplanted  the  former  ^ 
treasurer  of  the  church.  From  these  facts,  the  inference  ^ 
first  to  be  drawn  that  Nathan  A.  Cooper  cherished  a  cO^ 
cealed  spirit  of  revenge  against  Silas  Horton,  for  there  is  ^ 
evidence  to  show  that  they  were  not  on  apparently  friend' 
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DM,  or  that  Nathan  A.  Cooper  ever  said  or  did  anything 
inly  that  exhibited  anything  like  malice  or  revenge  towards 
i&  Horton. 

Such  influence,  if  any  was  exerted  must  amount  to  fraud, 
(thing  less  can  vitiate  the  instrument.  Facts  are  relied 
Dn  from  which  it  is  asked  that  fraud  may  be  inferred.  It 
proved  that  a  difference  existed  between  Nathan  A.  Cooper 
d  Silas  Horton ;  that  Esther  Horton  was  involved  in  the 
atroversy,  and  that  she  took  sides  with  Cooper ;  that  she 
d  Cooper  were  on  most  friendly  and  intimate  terms ;  that 
visited  her  some  four  or  five  times  during  the  three  months 
mediately  preceding  the  execution  of  the  writing;  that 
reedays  prior  to  its  execution  he  made  her  a  visit,  and  an 
rangement  was  then  made  for  the  meeting,  when  the  will 
tt  executed ;  that  he  was  present  with  Judge  Logan  and 
re.  Horton  while  the  paper  was  drawn ;  that  he  went  after 
fo  of  the  subscribing  witnesses,  and  with  them  witnessed 
e  instrument.  It  is  proved  that  she  declared,  upon  two  or 
ree  occasions,  that  Cooper  furnished  her  with  a  copy  of 
e "negro  resolutions,"  as  they  are  denominated  in  the  evi- 
snce,  and  that  he  told  her  that  the  Rev.  Mr.  Stoutenburgh 
J8  squandering  the  church  funds.  There  is  no  proof  that 
£  at  any  time  consulted  with  him  as  to  the  disposition  of 
T  property,  or  that  he  ever  advised  her  to  make  the  dis- 
isitioQ  of  it  she  did ;  that  he  ever  spoke  to  her  about  Silas 
orton  in  reference  to  her  estate,  or  unkindly  about  him  in 
ference  to  any  other  subject.  There  is  no  proof  that  he 
'6r  at  any  time  said  one  word  to  her  that  influenced  her  in 
le  disposition  of  her  property.  Judge  Logan  testifies  that 
i.  Cooper  was  there  during  the  whole  afternoon  while  the 
31  was  being  drawn,  but  that  he  was  not  consulted,  and  that 
6  did  not  give  any  advice,  or  interfere  in  any  way  with  the 
'ttmess.  There  is  no  evidence  to  justify  the  belief  that  Mr. 
iooper  exerted  any  improper  influence  over  Mrs.  Horton  in 
^rence  to  the  disposal  of  her  property  or  the  execution 
(this  paper.  He  had  a  right  to  advise  her,  if  his  advice 
^  asked.    He  was  her  friend  and  neighbor.    If  he  did 
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i.i  -.r-z  i-^r.  :'.  ..?  Z'-.'  :-:  V  r^'^umed  that  he  deceived  her, or 
■-.'  c  in  isA'i-^  iLTi-:az^  :f  b.:5  :riendlv  position.  Xosuch 
...-1  ;■:::■.  t  :i-  :.i:riv  ">  L-i-vz  ir:ni  :iie  tacts  proved  in  this 
::i.— .  I  :r-l  "lO'ini:  M  "-.i-.  .2.  -.Lstidcarioii  of  Mr.  Cooper,  that 
-.I'-r-  ..-i  2--.->.:z^  -L":v-^i  :n  :iii.'*  -.^^ise  :hat  ou;j:ht  for  a  moment 
*:  -L;ikr  ir.T  Tc-r ."?  :':cii-n'.'e  in  iiini  as  an  honest  man.  There 
..-»  .-*-::  "l:-?  -^ijiit'rr-:  ^-niz'i  rcr  die  objection  to  the  probate, 
'i:/f-,  'l:-  :r:.--.r';nir-;::  tu-  t rrc Tired  by  improper  or  undue in- 
n  I'Tr.-:'- r::ri':r«i  '  y  Xirlian  A.  Cooper. 

A>  : :  rhe  x^.-:.-.  :iir  :ri-r  made  by  the  conrt  npon  the  ad- 
T...*:.-*i'r".r  r.tin*irnu  .'v  :".:r  :he  tees  of  the  judge  cannot  ^ 
-  :.-:,t...  "i.  By  law.  :iie  rx:-^!::-  of  ^.compensation  allowed  tb« 
i-:-^--:-  ..-•  ■^.:«.  '^a.j'n.  and  no  liir^er  amount  can  lawfully  ^ 
-*iic:-r*  :>::  :t  :h»r  -er^tair.  I:  rhtre  is  any  agreement,  as  tb* 
.!•  irr  -rr.-  ■:■.;:.  er.:i:l:n;r  :i:*rci  :o  a  larger  amount,  they  mti^ 
.-.'■-iv  -.:■  \\\r  partie?'  who  made  the  a^xreement.  After  letter 
:r^••:.lr..r^.:.tl•y  ir-:  i.T.rUrii.  \h^  executors  must  allow  to  the  a^ 
::..:.,.-' rv.'-jv  r.-^^ndr^nrK  liu  co-  lar-jrer  amount  than  -$60,  each,  f^ 
•L-^ ,  :  L*-.  T'l.e  ■  Litj:-  or  •^-<.'  to  the  surrogate  for  reading  tb 
,rr« -.\  r..-  :.-»  r.-it  warranted  by  law,  and  is  disallowed.  J 
^■::v.r..-  -i:-:  .jo-'.^  a r.«i  expenses,  the  appellants  and  execute 
.;i  ;.rr  .r:  -1,:  ,w-d  th'jir  expenses,  taxed  costs,  and  reasonabl 
'J,  ;n.-:r:  r-e;?.  Th-:  executors  must  first  charge  them  up^ 
:h-  rr.-id'L^ry  estate,  an-l  make  up  the  deficiency  out  of  ti 
leu^ci'-4  to  the  caveators.  If  anv  further  deficiencv,  the  ottx* 
leira^jie.-.  must  abate  proportionably. 


David  I.  A5T)ERSon  and  others,  executors  of  Joffsr  And^ 
S05,  deceased,  appellants,  w.  Makia  Berky  and  oth^" 
respondents. 

An  apfi6^  will  lie  from  order  of  Orphans  Coart  fixing  the  amount  of 

MQtor'i  commiasioQj. 
Thii  ifl  ft  coostitatioaal  right,  and  the  legislature  hat  not  the  pow^^ 

abridge  or  take  it  away. 

Ik  tha  PrerogaUTe  Court  will  not  exercise  its  jurisdictioxi  to  review^ 
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deciflioD  of  the  Orphans  Court  in  a  matter  of  this  kind,  except  in  case  of 
a  manifest  error  in  judgment. 
VHiere  the  amount  of  commissions  allowed  the  executors  is  grossly  inade- 
quate, it  is  the  duty  of  the  Ordinary  to  substitute  his  own  judgment,  and 
exercise  his  own  discretion  upon  the  subject  matter. 


H.  A.  WUliaTna  and  A.  S.  Pennington^  for  appellanlB. 

A.  0.  Zairiskie,  for  appellees. 

The  Ordikabt.    This  is  an  appeal,  taken  by  the  execu- 
tors of  the  last  will,  Ac,  of  John  Anderson,  deceased,  from 
a  decree  of  the  Orphans  Court  of  the  county  of  Bergen,  in 
the  statement  and  allowance  of  their  account.    The  only 
matter  of  complaint  is  as  to  the  allowance  of  commissions. 
The  executors  had  previously  settled  their  accounts  relating 
to  the  general  administration  of  the  estate  of  the  testator. 
In  the  settlement  of  that  account,  commissions  were  allowed 
the  executors,  and  with  that  allowance  no  dissatisfaction  is 
ttpressed,  and  from  it  no  appeal  was  taken.    By  the  will  of 
John  Anderson,  the  duty  was  imposed  upon  the  executors  of 
collecting  certain  rents  in  the  city  of  New  York.    As  to  the 
collection  and  disbursements  of  these  remits,  the  executors 
very  properly  make  annual  settlements  with  the  Orphans 
Court.    In  the  year  1853,  they  collected  $18,034.13.    Out 
of  this  amount  they  paid  the  taxes,  insurance,  &c.,  on  the 
property,  a  number  of  small  debts  owing  by  the  estate,  and 
Ae  balance  remains  in  their  hands,  to  be  disposed  of  to  cer- 
tain legatees  named  in  the  will.    The  court  allowed  them 
1360.68  for  commissions.    The  executors  complain  that  this 
^owance  is  too  small,  and  the  object  of  this  appeal  is  to 
W  these  commissions  increased. 

The  respondents  deny  the  jurisdiction  of  this  court  as  to 
^e  subject  matter  of  the  commissions.  They  insist  that,  by 
^e  statute,  the  subject  of  commissions  is  submitted  entirely 
to  the  discretion  of  the  Orphans  Court,  and  that  this  court 
^  no  control  over  that  discretion.  It  is  admitted,  that  if 
the  Orphans  Court,  in  allowing  or  refusing  proper  commis- 
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?ion3.  err  in  the  application  of  any  principle  of  law,  the  Pre- 
rogative Court  may  rectify  such  error ;  bat  where  the  mere 
qaestion  is  as  to  the  quantum  of  allowance,  it  is  insisted 
this  court  cannot  review  the  determination  of  the  Orphans 
Court. 

By  section  4.  under  article  6  of  the  constitution,  it  is  de- 
clare«i,  ''  all  jvrsons  aggrieved,  by  any  order,  sentence,  or 
decree  of  the  Orphans  Court,  may  appeal  from  the  same,  ot 
from  any  part  thereof,  to  the  Prerogative  Court,  The  object 
of  this  provision  was  to  give  to  the  Prerogative  Court  a  r«* 
view  of  all  orders,  sentences,  and  decrees  of  the  Orphan* 
Court,  as  well  as  to  matters  of  fact  as  of  law.  It  is  an  app^^ 
that  is  given,  that  is  a  review  or  rehearing  upon  all  detent*-" 
nations  or  adjudications  made  by  the  Orphans  Court 

In  Bunkkv.  Gale,  3  HalsL  CL  £.  106,  and  in  Stevenson^^^ 
Administrators  v.  Hart's  Executors,  ib.  473,  the  point  w<»^ 
raised,  in  both  cases,  whether  this  court  would  entertain  ** 
appeal  on  the  simple  question  of  the  amount  of  commission^* 
The  Ordinary,  however,  merely  referred  to  the  question  m^ 
one  raised  on  the  argument,  but  said  it  was  not  necessary  fo^ 
the  decision  of  the  case  to  examine  it. 

I  cannot  doubt  the  jurisdiction  of  the  court.  It  is  conferrec^ 
by  the  constitution,  and  the  legislature  have  not  the  power  ^ 
if  they  were  so  disposed,  to  take  it  away  or  abridge  it.    Th^^ 
only  legislation  upon  this  subject  is  to  be  found  in  the  "Sta-"^ 
tutes  of  New  Jersey,"  page  214,  section  26.  This  statute  wbs^^ 
passed  April  16th,  1846,  when  the  general  revision  of  the^^ 
laws  took  place.  It  is  an  exact  cc^y  of  the  law  of  1820.  This-^ 
shows  it  was  not  passed  with  any  reference  to  the  appeal  to- 
the   Prerogative  Court  given  by  the  constitution  of  1844^ 
There  is  nothing  in  the  statute  which  looks  like  making  the 
matter  of  commissions  one  exclusively  for  the  discretion  oC^ 
the  Orphans  Court.     The  statute  does  not  confer  in  terms 
the  power  upon  the  Orphans  Court  to  allow  commissions  ^ 
but  taking  it  for  granted  that  the  court,  from  the  very  cha^ 
racter  of  its  jurisdiction  and  incidental  powers,  is  necessariljr" 
clothed  with  authority  to  allow  commissions,  it  fixes  or  es-- 


MAY  TERM,  1855.  235 

Aodenon  r.  Berry. 

tablishea  the  principle  upon  which  such  allowance  shall  be 
made.  It  declares,  that  "  the  allowance  of  commissions  to 
executors,  administrators,  guardians,  or  trustees  shall  be 
made  with  reference  to  their  actual  pains,  trouble,  and  risk 
in  settling  such  estate,  rather  than  in  respect  to  the  quantum 
of  estate." 

I  think  there  can  be  no  doubt  but  that  this  court  may  en- 
tertain an  appeal  on  the  simple  question  of  the  amount  of 
commissions.  It  is  a  right  granted  by  the  constitution,  which 
this  court  cannot  deny.  Upon  such  an  appeal,  the  appellant 
has  a  right  to  the  judgment  of  the  Ordinary  upon  the  sub- 
ject matter  appealed  from. 

But  although  the  jurisdiction  of  this  court  cannot  be  de- 
nied, yet  the  principles  upon  which  it  will  exercise  that  ju- 
risdiction  presents   a  different  question.     The   amount  of 
commissions  is  a  matter  submitted  entirely  to  the  discretion 
of  the  court,  to  be  regulated  and  governed  u[)on  the  principles 
established  by  the  statute.  Where  the  commissions  have  been 
ixed  by  the  Orphans  Court  this  court  ought  not  to  disturb 
their  determination,  unless  they  have  committed  some  mani- 
fest error  of  judgment.     Where  the  same  facts  are  before 
this  court  as  were  before  the  court  below,  with  the  same  op- 
portunity of  judging  of  the  "actual  pains,  trouble,  and  risk  in 
Bettling  the  estate,"  and  in  the  judgment  of  the  Ordinary  the 
Miount  of  commissions  allowed  is  grossly  inadequate,  it  is 
the  duty  of  the  Ordinary  to  substitute  his  own  judgment, 
and  exercise  his  own  discretion  upon  the  subject  matter. 
But,  unless  there  is  palpable  manifest  error,  the  Ordinary 
^'ight  not  to  interfere.     The  object  of  the  appeal  is  to  afford 
^  aggrieved  party  the  oj)iX)rtunity  of  having  some  error,  by 
*'hich  he  is  the  sufferer,  reviewed  and  corrected  by  this 
^ttrt.    The  error  should  be  made  manifest. 

In  this  case  I  cannot  say  that  the  Orphans  Court  erred, 
■liie  amount  of  commissions  ia  not  grossly  inadequate  to  the 
^rvices  rendered.  They  are  certainly  moderate;  but  on 
^^^^^y  examining  all  the  facts  before  me,  I  am  unwilling 
to  say  that  the  Orphans  Court  erred  in  judgment. 
■*^e  order  of  the  Orphans  Court  is  affirmed. 
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Administrators  of  Stevenson,  appellants,  and  Simeon  Ji 
Phillips,  appellee. 

The  Orphans  Court  cannot  open  the  final  account  of  ezecotors  or  admiiUS' 

trators  except  for  fraud  or  mistake. 
Where  an  account  is  opened  to  correct  an  alleged  mifltake  in  any  partical-^ 

item  or  items,  the  whole  account  is  not  thereby  thrown  open  for  reri^*^ ' 


S,  H,  Hamilton,  for  appellants. 

/.  P.  Stockton  and  W.  Hoisted,  for  respondents. 

The  Ordinary.  The  only  dispute  between  these  parti- 
now  is  as  to  the  allowance  of  commissions.  The  estate  1 
been  settled.  The  respondent,  Simeon  W.  Phillips,  is 
titled,  in  right  of  his  wife,  to  the  residue  of  the  estate  i^^ 
maining  after  the  payment  of  commissions.  The  whole  ^^ 
the  residue  of  the  estate  is  now  in  the  hands  of  the  respon:::^ 
dent,  except  the  sum  of  eighty-three  dollars,  which  is  in  d^^ 
hands  of  the  appellants. 

To  determine  what  the  court  ought  to  do  in  regard  t:^ 
these  commissions,  it  is  necessary  to  look  briefly  at  the  \iij^^ 
tory  of  the  case  in  this  and  in  the  Orphans  Court. 

In  June  term,  1850,  the  final  decree  of  the  Orphans  Couc:::^ 
was  reversed  by  this  court.  The  decree  of  this  court  d^^ 
clares,  that  the  account,  as  stated  and  passed  by  the  Orphai^c^ 
Court,  is  manifestly  erroneous  in  many  respects,  and  tha^^ 
the  same  be  set  aside.  It  orders  the  same  to  be  restated,  an  — 
for  that  purpose  refers  the  same  to  Caleb  S.  Green,  esq.,  on^^ 
of  the  masters. 

This  order  does  not  correspond  with  the  opinion  of  ii^^ 
Ordinary,  to  be  found  in  4  HalsL  Ch.  Rep.  593,  but  is  r^^ 
accordance  with  a  manuscript  opinion,  which  is  before  m 
which  declares  that  the  accounts  must  be  restated  and  settl^^ 
in  this  court. 

The  master  restated  the  accounts,  and  among  other  thin^tf 
reported,  that  in  the  allowance  of  commissions,  the  same  ^^ 
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loAvance  should  be  made,  and  in  the  same  proportion  as  was 
made  by  the  Orphans  Court,  at  the  term  of  August,  1843, 
to  wit,  to  the  appellants  the  sum  of  $461.47,  and  to  the  re- 
spondent the  sum  of  $577.50. 

The  master  has  reported  the  evidence  which  has  brought 
him  to  this  conclusion,  and  upon  a  review  of  it,  my  own 
judgment  corresponds  with  that  of  the  master. 

I  think,  too,  in  looking  at  the  proceedings  in  the  Orphans 
Court,  they  show  a  propriety  in  permitting  the  commissions 
t«  stand  according  to  the  first  determination  of  that  court  in 
reference  to  them. 

In  the  term  of  May,  1843,  of  the  Orphans  Court  of  the 
county  of  Hunterdon,  the  final  account  was  passed,  and  an 
allovrance  was  made  to  the  appellants  for  commissions  of 
$461.47,  and  to  the  respondents  of  $577.50. 

In  the  term  of  January,  1844,  an  application  was  made, 
ty  some  party  interested,  to  set  aside  the  account  for  fraud 
^nd  mistake.  No  mistake  or  fraud  was  specifically  pointed 
otit,  and  yet  the  court  opened  the  accounts ;  and  the  only 
iteration  they  made  was  respecting  the  commissions.  An 
^Wowance  was  made  to  the  appellants  of  $230.73,  instead  of 
H61.47,  and  an  allowance  to  the  respondent  of  $808.23,  in- 
stead of  $677.50. 

TJpon  certiorari  to  the  Supreme  Court,  the  decree  of  the 
O^^hans  Court,  opening  the  accounts  and  changing  the  com- 
l^^iBsions,  was  reversed,  and  thus  the  account  was  restored  as 
^t  ^as  in  1843. 

After  this  decision  of  the  Supreme  Court,  at  the  term  of 
•November,  1847,  of  the  Orphans  Court,  an  application  was 
^^e  to  that  court  to  open  the  account  as  stated  in  1843,  on 
tti^  ground  of  alleged  mistakes  in  the  following  particulars 
"]■  ^in  allowing  to  the  executors  the  sum  of  $3000,  and  also 
^  the  distribution  of  commissions. 

T^e  court  opened  the  account,  and  altered  the  account  as 
^  the  allowance  of  the  $3000  in  a  mere  matter  of  form ; 
^nd  then  the  court  altered  the  commissions  without  any 
pit)of  of  a  mistake  or  any  mistake  being  apparent  on  the 
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face  of  the  account.  They  struck  out  of  the  account  the 
commissions  of  $461.47  allowed  the  appellants,  and  in  place 
of  that  sum  allowed  $361.47,  which  sum  they  ordered  to  be 
divided  between  the  appellants  and  respondents,  thus  giving 
the  appellants  the  sum  of  $180. 73J  only. 

We  have,  then,  the  Orphans  Court  passing  a  final  account, 
in  May  term,  1843,  allowing  the  appellants  commissions  oi 
$461.47.     In  January,  1844,  without  any  apparent  reasoOj 
the  court  change  the  allowance  to  $230.73 ;  and  when  tb-^ 
commissions  are  restored  by  the  judgment  of  the  Supren^^ 
Court  to  the  original  sum  allowed,  then  the  Orphans  Court> » 
upon  a  mere  allegation  of  mistake  as  to  these  accounts,  ba  '^ 
without  such  mistake  being  proved,  or  being  in  any  wa^^ 
made  apparent  or  probable,  the  court  cut  down  the  commis--'^ 
sions  of  the  appellants  to  $180.73. 

The  Orphans  Court  had  no  right  to  alter  the  amount  ol 
commissions  after  the  final  account  had  been  passed,  unless 
some  fraud  or  mistake  was  shown  with  regard  to  them.  And 
if  there  was  a  mistake  as  to  the  $3000,  and  the  accounts 
were  opened  to  correct  that  mistake,  that  did  not  authorize 
the  court  to  alter  the  commissions,  except  so  far  as  their 
amount  depended  upon  the  allowance  or  disallowance  of  the 
$3000.  This  would  be  incidental  to  the  variation  made  in 
the  sum  upon  which  commissions  were  charged.  But  it  is 
not  pretended  that  any  such  principle  governed  the  court. 
If  the  $3000  was  properly  struck  from  the  allowance  ac- 
count, the  commissions  allowed  to  the  appellants  on  that 
amount  being  only  $75,  that  sum  was  the  proper  deduction 
to  be  made ;  and  yet  they  reduce  the  commissions  of  the  ap- 
pellants upwards  of  $280,  and  deduct  nothing  from  the  com- 
missions allowed  to  the  respondent. 

The  fact  is  too  apparent  to  be  concealed,  that  the  alleged 
mistake  of  $3000  was  made  use  of  in  order  to  enable  the 
court  to  reach  the  matter  of  commissions.  The  court  is  pro- 
hibited, by  the  statute,  from  opening  the  account,  except  for 
fraud  or  mistake.  But  when  an  account  is  opened  to  correct 
an  alleged  mistake  in  any  particular  item  or  itemSi  the  whole 
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account  is  not  thereby  thrown  open  for  review.  The  court 
ie  confined  to  the  alleged  mistake,  and  to  such  matters  in  the 
account,  an  alteration  of  which  is  incidental  to  a  correction 
of  the  mistake. 

An  allowance  of  commissions  must  be  made  in  conformity 
to  the  report  made  by  the  master. 


Ann  E.  Morris  and  others  va.  Isaac  P.  Morris. 

^t  is  only  when  a  minor  has  no  other  means  for  his  education  and  mainte- 
nance that  the  Orphans  Court  is  empowered  by  the  statute  to  order  the 
sale  of  his  lands. 

^bere  the  parent  is  of  sufficient  ability  to  maintain  and  educate  the  infant, 
a«  a  general  rule,  the  lands  of  the  latter  should  not  be  sold  for  that  pur- 
pose. 

^*bere  may  be  such  a  disparity  between  the  fortune  of  the  minor  and  the 
pecuniary  circumstances  of  the  father  as  would  make  it  proper  that  the 
fortune  of  the  child  should  contribute  to  his  own  support. 

^*^e  principle  which  should  govern  the  court  in  making  the  order  should 
be  the  same  as  has  been  adopted  in  chancery  in  like  cases. 


S.  V.  Speer,  for  appellants. 

A.  F.  Scfienck,  for  respondents. 

The  Ordinary.    Ann  E.  Morris,  Mary  J.  Morris,  and 
George  P.  Morris  are  minors  under  the  age  of  fourteen  yeara. 
They  are  seized  of  about  thirty  acres  of  land  in  the  county 
^f  Middlesex,  valued  at  one  thousand  dollars.    Their  father, 
Isaac  P.  Morris,  was  appointed  their  guardian  by  the  Orphans 
Court  of  the  county  of  Middlesex.     He  presented  a  petition 
^  that  court,  representing  that  the  personal  estate  and  rents 
^d  profits  of  the  said  real  estate  were  not  sufficient  for  the 
^J^aintenance  and  education  of  the  infants,  an(^  praying  for 
ai^  order  of  the  court  authorizing  him  to  sell  the  whole  of 
^l^e  said  tract  of  land  for  those  purposes.     In  the  investiga- 
tion before  the  court,  it  was  admitted,  and  the  admission  re- 
vived as  part  of  the  evidence,  that  the  father  was  seized  of 
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considerable  land  in  the  county,  and  was  abundantly  able  to 
maintain  and  educate  his  children.   The  court  made  an  order 
for  the  sale  of  the  lands,  in  which  order  they  recited  iha^ 
they  had  examined  the  inventory  of  the  estate  of  the  said 
infants  theretofore  filed  by  the  said  guardian,  and  had  mad^ 
a  full  investigation  of  the  situation  and  produce  thereof,  and 
of  the  state  and  circumstances  of  the  said  infants,  and  judges- 
it  necessary  for  their  maintenance  and  support  to  make  th.^ 
order.     The  appeal  is  from  this  order. 

By  the  6tli  section  of  the  act  respecting  "  guardians,"  (JViar  ^ 
Dig,  317)  it  is  enacted,  "  If  the  personal  estate  and  rents  anc^* 
profits  of  the  real  estate  be  not  suflScient  for  the  maintenance^ 
and  education  of  the  ward,  the  Orphans  Court  of  the  prope^^ 
county,  on  full  investigation  thereof,  may,  from  time  to  time^^ 
order  the  guardian  to  sell  so  much  of  the  timber  growing  oc:^ 
being  upon  the  lands  of  said  ward,  or  such  parts  of  th^^ 
ward's  lands,  tenements,  hereditaments,  and  real  estate  a^^ 
they  shall  direct  and  judge  adequate  for  his  or  her  main- — 
tenance  and  education."  By  the  10th  section  of  the  same^ 
act,  it  is  enacted,  '*  If  any  minor  or  minors  shall  become^ 
seized  or  possessed  of,  or  entitled  to  any  real  or  personal  es — 
tate  in  the  lifetime  of  the  father  of  such  minor  or  minors,  it*- 
shall  and  may  be  lawful  for  the  Ordinary,  or  for  the  Orphans-* 
Court  of  the  county  where  such  minor  or  minors  reside,  or^ 
such  real  or  personal  estate  may  be,  to  appoint  the  father, 
or  other  suitable  person  or  persons,  guardian  or  guardians 
of  the  estate  of  such  minor  or  minors." 

The  provisions  contained  in  the  6th  section  of  the  act  are 
of  long  standing,  and  were  contained  in  the  original  acts  of 
the  legislature  giving  jurisdiction  to  the  Orphans  Court  as  to 
the  appointment  of  guardians  and  the  sale  of  infants'  lands. 
The  provisions  of  the  10th  section  are  of  recent  origin,  and 
were  probabjy  incorporated  into  the  act  in  consequence  of  the 
decision  in  the  case  of  Garrabrant  v.  Sigler,  in  April  term, 
1829,  when  the  Ordinary  decided  that  tlie  Orphans  Court 
had  no  power  to  appoint  a  guardian  for  a  minor  during  the 
lifetime  of  the  father ;  the  Prerogative  Court  had  no  such 
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pcwer,  nor  could  the  consent  of  the  father  confer  such  juris- 
diction. 

Previous  to  the  provisions  contained  in  the  10th  section, 
the  Orphans  Court  had  no  power  to  order  the  sale  of  land  of 
an  infant  who  had  a  father  living.     The  court  could  only 
order  such  sale  upon  the  application  of  a  guardian  appointed 
by  the  court.     The  court  having  no  power  to  appoint  a 
guardian  of  an  infant  who  had  a  father  living,  it  followed 
that  they  possessed  no  power  to  make  such  an  order.    It  was 
to  meet  this  exigency  that  power  was  conferred  upon  the 
court  to  appoint  the  father,  or  other  suitable  person,  guard- 
ian of  the  estate  of  such  minor.     Prior  to  this  power  being 
conferred,  the  only  mode  by  which  the  estate  of  a  minor  so 
circumstanced  could  be  appropriated  to  his  maintenance  and 
education  was  by  an  application  to  the  Court  of  Chancery, 
which,  by  virtue  of  its  general  jurisdiction  over  minors  and 
their  estates,  frequently  exercised  this  power.    The  jurisdic- 
tion of  the  Court  of  Chancery  is  not  at  all  diminished  or 
limited  by  the  act  of  the  legislature  referred  to. 

The  power  conferred  upon  the  Orphans  Court  was  to  en- 
*We  that  court  to  order  the  sale  of  the  land  of  a  minor 
where  that  minor  had  no  other  means  for  his  education  and 
^ntenance.  Although  the  language  of  the  act  is,  "  if  the 
personal  estate  and  rents  and  profits  of  the  real  estate  be  not 
sufficient,"  it  was  never  the  intention  of  the  act  that  where 
the  infant  was  abundantly  provided  from  other  resources  for 
^  maintenance  and  education  other  than  his  own  personal 
^nd  real  estate,  yet  because  his  own  real  and  personal  estate 
^ere  not  sufficient  for  the  purpose,  the  court  might  order  a 
8ale  of  his  real  estate.  It  would  be  a  perversion  of  the  wise 
provisions  of  the  act  to  exercise  the  power  in  such  a  ause. 
Suppose  a  minor  seized  of  real  estate,  the  rents  and  profits 
not  being  sufficient  for  the  objects  contemplated  by  the  act, 
^^d  possessed  of  no  personal  esUite,  but  abundantly  supplied 
"y  Wealthy  relatives  with  ample  means  for  support  and  edu- 
ction, there  could  be  no  propriety  in  ordering  his  lands  con- 
verted into  money  for  purposes  for  which  money  was  not 
Vol.  u.  X 
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wanted.  It  would  be  a  wanton  sacrifice  of  the  minor's  {>x:-o 
perty,  under  such  circumstances,  to  order  a  sale  of  his  laoLcis 
It  would  be  using  the  salutary  provisions  of  the  act  to  X^\xi 
great  injury,  instead  of  the  benefit  of  the  minor. 

In  this  case  it  appeared  to  the  court  that  the  parent  wine 
as  the  guardian,  applied  for  the  order  was  abundantly  3kr\>l 
to  maintain  and  educate  the  minors.  There  was  no  dispu^t^ 
upon  this  point.  Why,  then,  should  the  court  make  an  or-dci 
to  sell  the  real  estate  of  the  minors?  The  parent  was  ua<i«i 
a  moral  obligation  to  maintain  and  educate  his  childx^^n 
The  minors  had  then  means  other  than  this  real  estate  t« 
supply  their  wants,  and  there  was  therefore  no  propriety  in 
making  the  order  in  this  case. 

I  do  not  mean  to  lay  down  the  principle,  that  the  Orpb^^'DS 
Court  would  not  be  justified,  in  any  case  where  the  fa.cb«r 
has  the  means  of  educating  and  maintaining  his  minor  ob.il- 
dren,  to  grant  an  order  upon  the  application  of  the  father,  ^ 
guardian,  to  sell  the  lands  of  the  minor.     All  I  mean  to  ^^7 
is,  that  there  should  appear  to  the  court  some  good  re£^^^^ 
why  the  father  should  not  appropriate  his  own  fortune    ^^^ 
means  to  maintain  and  educate  his  children.     There  may   '^ 
such  a  disparity  between  the  fortune  of  the  minor  and    *'■* 
pecuniary  circumstances  of  the  father  as  would  make  it  p^ 
per  that  the  fortune  of  the  child  should  contribute  to  his  o^ 
support.     The  principle  which  should  govern  the  court 
making  the  order  should  be  the  same  as  has  been  adop* 
in  chancery  upon  like  applications.     Jackson  v.  Jackso^ 
Atk.  513,  514;  Fawkner  v.  Fawkner,  1  Atk.  405;  CoUier 
Collier,  3  Ves.  33;  Butler  v.  Butler,  3  AtL  408;  Andrew^ 
Partington,  3  Browns  Ch.   Cos.  60;  Roach  v.   Gawan. 
Ves.  158 ;  33  Car, ;  11    VenL   353,  Anon. ;  BiUingsby 
Cretcher,  1  Browns  Ch.  Hep.  269 ;  Lady  Shaftsbicrys  e 
Free,  in  Ch.  558 ;  Chaplin  v.  Chaplin,  1  F.  W.  365 ;  Si 
v.  Shaiv,  9  Ves.  288 ;  Hill  v.  Chapman,  3  Brown's  Ch. 
231 ;    Wilkes  and   Wife  v.  Rogers  and  others,  6  Johns. 
671,  and  cases  cited. 
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Edward  Turner  and  Benjamin  T.  Cheesman,  executors 
of  the  will  of  Peter  Cheesman,  deceased,  appellants,  and 
William  J-.  Cheesman,  respondent. 

The  presumption  of  law  is  in  favor  of  testamentary  capacity,  and  he  who 
iDsists  on  the  contrary  has  the  burthen  of  proof,  except  where  insanity 
in  the  testator  has  been  shown  to  exist  at  a  time  previous  to  the  execu- 
tion of  the  will ;  in  that  case  the  onus  is  shifted,  and  the  party  oflfering 
the  will  is  bound  to  show  that  it  was  executed  at  a  lucid  interval. 

The  time  of  the  execution  of  the  will  is  the  material  period  to  which  the 
court  must  look  to  ascertain  the  stat«  of  mind  of  the  testator ;  and  al- 
though it  is  competent  evidence  to  show  the  testator's  mind  at  any  time 
previous  or  subsequent  to  the  execution  of  the  will,  yet  such  proof  is 
always  liable  to  be  overcome,  if  it  be  satisfactorily  shown  that  the  tes- 
tator, at  the  time  he  executed  the  writing,  had  the  possession  of  his 
faculties. 

The  testamentary  witnesses  and  their  opinions,  and  the  facts  they  state  as 
occurring  at  the  time,  are  to  be  particularly  regarded  by  the  court. 

The  opinion  of  witnesses,  other  than  the  testamentary  witnesses,  as  to 
the  capacity  of  the  testator,  are  to  be  received  as  the  slightest  kind  of 
evidence,  except  so  far  as  they  are  based  on  facts  and  occurrences  whiih 
are  detailed  before  the  court. 

^^^  age,  failure  of  memory,  and  even  drunkenness,  do  not  of  themselves 
necessarily  take  away  a  testator's  capacity;  he  may  be  ever  so  aged, 
^^ry  infirm  in  body,  and  in  habits  of  intemperance,  and  yet,  in  the  eye 
of  the  law,  possess  that  sound  mind  necessary  to  a  disposition  of  his 
e*tat«. 

The  failure  of  memory  is  not  sufficient  to  create  testamentary  incapacity, 
unless  it  be  total,  or  extend  to  his  immediate  family  and  property.  The 
aniount  of  mental  capacity  must  be  equal  to  the  subject  matter  with 
which  it  has  to  deal :  a  man  may  be  competent  to  make  a  codicil,  cliang- 
^H  in  two  or  three  particulars  the  prior  dispositions  in  his  will,  who 
^ould  be  incompetent  to  the  performance  of  acts  requiring  the  exercise 
of  far  greater  intellect  and  judgment. 

^f  it  be  clear  that  the  writing  propounded  for  probata  is  the  will  of  a 
*OQnd.and  disposing  mind,  the  court  cannot  look  beyond  it  for  the  tes- 
^^tor's  motives  for  the  disposition  of  his  property  made  by  him.  The 
^'ght  of  absolute  dominion,  which  every  man  has  over  his  own  property, 
^sacred  and  inviolable. — Per  Potts,  judge  of  Orphans  Court. 

^^^  mere  fact  of  a  man's  having  aflSxed  his  signature  to  a  will  as  a  sub- 
scribing witness  does  not  entitle  his  opinion,  as  to  the  competency  of  the 
^tator,  to  any  more  weight  than  that  of  any  one  else  who  may  be 
^Hed  upon  to  testify. 
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If  the  subscribing  witness  is  a  stranger,  and  has  no  opportunity  to  ascer- 
tain and  judge  of  the  testator's  capacity,  his  opinion  is  not  entitled  to 
Hs  much  weight  as  tliat  of  a  friend  who  saw  the  testator  about  the  same 
time,  and  who  was  afforded  an  opportunity  of  conversing  with  him,aD<^ 
testing  the  sanity  of  his  mind. 

The  opinion  of  any  one — whether  a  subscribing  witness  or  not — is  of  b^J^ 
little  value,  unless  he  can  give  the  reasons  for  the  opinion  which  hee*' 
presses. 

The  influence  exercised  over  a  testator,  which  the  law  regards  as  undue  ^^ 
illegal,  must  be  such  as  to  destroy  his  free  agency;  but  no  matter h^::^'^ 
little  the  influence,  if  the  free  agency  is  destroyed,  it  vitiates  the  i^^ 
which  is  the  result  of  it. 

That  degree  of  influence  which  deprives  a  testator  of  his  free  agencT^ 
which  is  such  as  he  is  too  weak  to  resist,  and  which  renders  the  instr^  "^ 
ment  not  his  free  and  unconstrained  act,  will  be  sufficient  to  invalidi»*-^ 
it,  not  in  relation  to  the  person  alone  by  whom  it  is  procured,  bat  as 
all  others  who  are  intended  to  be  benefited  by  the  undue  influence. 


This  case  came  before  the  court  by  appeal  from  the  deer 
of  the  Orphans  Court  of  the  county  of  Uamden.  Two  ] 
pers  were  presented  to  the  surrogate  of  that  county  for  pr^^ 
bate,  the  one  purporting  to  be  the  last  will  and  testamen:^ 
of  Peter  Cheesman,  deceased,  and  the  other  a  codicil  theret^-^ 
Caveats  against  the  probate  of  these  papers  were  filed  b«==^ 
William  J.  Cheesman.  Witnesses  were  examined,  and  tbr^ 
Orjihans  Court  being  divided  as  to  the  admission  of  the  cod — ^ 
cil,  an  order  was  made  rejecting  it.  This  appeal  was  take^^ 
from  that  order.  The  testimony  is  sufficiently  noted  in  thr:- 
opinions  delivered  to  elucidate  the  points  decided. 

Carpenter^  for  appellants. 

Voorhees  and  Brcwniyig,  for  respondents. 

The  following  opinion  was  delivered  in  the  Orphans  Cfourt  h:^ 

PoTTS,  P.  J.  On  the  ninth  of  February,  1853,  Peter  Chee^ 
man  made  and  executed  a  will,  devising  the  farm  and  pla-— ^ 
tation  on  which  he  lived,  among  other  things,  to  his  wife  £^ 
life,  and  the  residue  of  his  estate,  with  the  farm,  after  his  wiF  ^ 
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decease,  equally  among  his  children  living  and  the  repre- 
sentatives of  those  deceased. 

About  the  25th  of  January,  1856,  he  was  attacked  with  a 
severe  sickness,  which  terminated  his  life  on  the  24th  of 
March  following,  at  the  advanced  age  of  nearly  eighty-six 
years. 

During  his  sickness,  on-  the  5th  of  March,  he  made  and 
executed  a  codicil  to  his  will,  by  which  he  gave  the  planta- 
tion, in  the  will  devised  to  his  wife  for  life,  to  his  youngest 
*OM  John  after  her  decease,  instead  of  the  share  given  him 
'>y  the  will,  and  made  two  or  three  other  alterations  in  the 
<ii!^I>08itiou  of  his  estate. 

Ton  of  his  children  survived  him  or  left  living  representa- 
tives— four  of  them  by  his  first  wife,  and  six  by  a  second. 

No  question  is  made  as  to  the  will  of  1853,  nor  as  to  the 
fctct  of  the  execution  of  the  codicil  of  March,  1856,  but  the 
^^veator  insists  the  codicil  ought  not  to  be  admitted  to  pro- 
l>ate.  They  object^  that  the  testator  was  not  of  sound  ayid 
^i^j^osing  mind  and  memory  when  he  executed  it ;  that  it 
^akes  an  unreasonable  disposition  of  his  property ;  that  it 
^^akes  a  disposition  contrary  to  all  his  previous  declarations  as 
^  his  intentions  on  the  subject,  and  that  it  was  obtained  by 
^'ndiie  influence. 

The  general  rules  and  principles  a<.lopted  by  the  Ordinary 
^^  the  case  of  Whitenack  v.  Stryker  and  Vorhees,  1  Greens 
^^<.  li.  11,  are  of  controlling  authority  in  this  court  as  far 
^"^  they  are  applicable  to  this  case.  They  were  adopted  after 
Solemn  argument,  and  have  not  since  been  questioned,  as  far 
^^  I  am  advised,  in  this  state.     In  that  case  the  Ordinary 

1.  The  first  principle  is,  that  the  presumption  of  the  law 
^^  in  favor  of  capacity,  and  he  who  insists  on  the  contrary  has 
^-^Ki  burthen  of  proof,  except  where  insanity  in  the  testator 
•*^as  been  shown  to  exist  at  a  time  previous  to  the  execution 
^*  the  will ;  in  that  case  the  onus  is  shifted,  and  the  party  of- 
*^ring  the  will  is  bound  to  show  that  it  was  executed  at  a 
^^cid  interval. 

X* 
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2.  That  the  time  of  the  execution  of  the  will  is  the  mate- 
rial period  to  which  the  court  must  look  to  ascertain  the 
state  of  mind  of  the  testator ;  that  although  it  is  competent 
evidence  to  show  the  testator's  mind  at  any  time  previous  or 
subsequent  to  the  execution  of  the  will,  yet  such  proof  is 
always  liable  to  be  overcome,  if  it  be  satisfactorily  shown 
that  the  testator,  at  the  time  he  executed  the  writing,  ha^ 
the  possession  of  his  faculties. 

3.  That  of  all  the  witnesses,  the  testamentary  witnessed' 
and  their  opinions,  and  the  facts  they  state  as  occurring  ^  ^ 
the  time,  are  to  be  particularly  regarded  by  the  court.  Tb^^ 
are  placed  around  the  testator  for  the  very  purpose  of  at>  ^ 
testing,  after  his  death,  to  the  circumstances  under  which  s^^ 
solemn  an  instrument  is  executed. 

4.  That  the  opinions  of  witnesses,  other  than  the  testa---^^ 
mentary  witnesses,  as  to  the  capacity  of  the  testator,  are  tc^* 
be  received  as  the  slightest  kind  of  evidence,  except  so  far  ai^^ 
these  are  based  on  facts  and  occurrences  which  are  detailedfc^ 
before  the  court.     Witnesses  are  to  state  the  facts,  and  it  ia^^ 
the  business  of  the  court,  from  these  facts,  to  pronounce,  the^^ 
opinion,  upon  settled  rules  and  guides,  whether  the  testator"^ 
is  competent  or  not. 

5.  That  old  age,  failure  of  memory,  and  even  drunkenness, 
do  not,  of  themselves,  necessarily  take  away  a  testator  s  ca- 
pacity. He  may  be  ever  so  aged,  very  infirm  in  body  and 
in  habits  of  intemperance,  and  yet  in  the  eye  of  the  law  possess 
that  sound  mind  necessary  to  a  disposition  of  his  estate. 

The  attention  of  the  court,  then,  is  very  properly  directed, 
in  the  first  place,  to  the  time  of  the  execution  of  the  codicil 
and  the  testimony  of  the  attesting  witnesses,  to  the  circum- 
stances attending  the  execution,  and  the  condition  of  the 
testator  when  he  performed  the  act.  It  appears  that  the  codicil 
in  question  was  prepared,  under  instructions  received  the  day 
previous  from  the  testator,  by  Edward  Turner,  who  had  also 
prepared  the  will  of  1853,  and  who  was,  by  that  will,  ap- 
pointed one  of  the  executors,  and  that  said  codicil  was  exe- 
cuted in  the  presence  of  Samuel  D.  Sharp  and  Jonas  Keen ; 
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l:ia.t  Sharp  was  the  subscribing  witness  to  the  will,  as  well  as  to 
,b.e  codicil,  and  that  the  other  subscribing  witness  to  the  will, 
William  Taylor,  had  removed  to  the  western  country  pre- 
vioiia  to  the  execution  of  the  codicil. 

Mr.  Sharp  testifies  to  the  execution  of  the  codicil  in  due 

form,  and  that  he  believes  the  testator  at  the  time  was  of 

sound  mind  and  competent  to  dispose  of  his  property ;  that 

it  vras  witnessed  by  him  at  the  request  of  the  testator,  and 

at  the  testator's  own  house ;  and  in  his  cross-examination  he 

says,  "Peter  Cheesman,  at  the  time  he  executed  his  codicil, 

was  in  a  chair  beside  his  bed ;  it  was  in  the  afternoon,  after 

dinner,  about  the  middle  of  the  afternoon,  I  think ;  he  said 

he  did  not  feel  well ;  he  got  up  out  of  his  bed,  after  I  got 

there,  to  execute  the  codicil ;  I  think  he  either  got  in  bed,  or 

got  out  of  the  chair,  and  sat  on  the  side  of  the  bed  after  he 

had  executed  it ;  I  do  not  remember  now  whether  anybody 

helped  him  up,  or  back  into  bed  or  not ;  he  wrote  his  name  to 

the  paper  with  his  own  hand  and  without  assistance — I  saw 

^0  one  assist  him  do  it ;  John  S.  Cheesman  came  after  me  to 

'fitness  the  execution  of  the  codicil.     He  says  he  saw  John 

vhen  he  got  there — he  was  cutting  up  some  wood,  and  was 

carrying  it  into  the  room  where  the  old  gentleman  was ;  he 

asked  his  father  if  he  could  do  anything  for  him,  and  the 

<^W  gentleman  told  him  to  get  in  plenty  of  wood,  and  keep 

the  house  warm ;  he  says  the  codicil  had  been  written  before 

te  got  there ;  it  was  read  over  to  the  old  gentleman  in  my 

presence — I  heard  it  read  to  him ;  Mr.  Turner,  Mr.  Keen, 

*od  I  sat  there  talking,  perhaps  for  an  hour,  before  Mr. 

Turner  asked  the  old  gentleman  if  he  was  ready  to  execute 

the  codicil ;  the  old  gentleman  was  lying  on  the  bed  when 

Mr.  Turner  asked  him  this ;  nothing  had  been  said  by  the 

oW  man  to  me  after  I  got  there,  except  that  he  asked  me 

how  I  vras,  when  I  went  in ;  I  replied  that  I  was  well,  and 

*8ked  him  how  he  was,  and  he  replied  that  he  was  not  very 

'^^ll;  he  talked  to  aunt  Sallie  (his  wife),  to  John  and  the 

little  girl;  I  do  not  know  that  he  talked  much  to  me  and 
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Turner  and  Keen ;  he  laid  upon  the  bed  the  whole  time  I 
was  there,  until  the  time  that  Mr.  Turner  asked  him  if  he 
was  ready  to  sign  the  codicil ;  he  had  his  pantaloons  on,  but 
I  think  not  his  coat ;  I  do  not  remember  that  any  one  helped 
him  get  up  to  his  chair ;  he  got  up  right  away  after  Mr.  Tar- 
ner  called  him;  there  was  a  little  stand  near  the  bed;  ifr. 
Turner  had  a  p7n  and  ink  of  his  own  with  him  ;  after  he  got 
up  he  requested  Mr.  Turner  to  read  the  paper,  and  aunLt 
Sallie  asked  him  if  she  must  go  out  of  the  room ;  uncle  Pet^v 
said  no,  you  can  stay  in ;  then  Mr.  Turner  read  the  codicil  ^^ 
him;  John  S.  Cheosman  was  not  in  the  room  at  the  tirtt.*^; 
after  it  was  read,  Peter  Cheesman  signed  it;  so  I  do  nott""^' 
member  that  the  old  gentleman  said  anything  after  Mr.  T«-  ^' 
ner  was  done  reading  it;  Mr.  Turner  put  the  pen  intotl^^ 
ink,  and  handed  it  to  Peter  Cheesman  to  sign  the  paper  wit^^* 
and  he  did  the  same  thing  for  me  and  Mr.  Keen."    This  wi-^' 
ness  being  again  examined  in  chief,  says — when  Mr.  Turu  ^^^ 
read  on  down  till  he  came  to  his  son  Thomas  J.  Cheesrae:-^^ 
to  have  a  certain  piece  of  land  of  forty  acres,  uncle  Pet^=^^, 
said,  "stop  an<l  alter  that,  and  put  it  tioenty  acres,  and        ^ 
he  wants  more  let  him  buy  it.*'    When  Turner  read  down  ^"^ 
John  S.  Cheesman,  Peter  said  that  John  had  taken  the  mat-^*^ 
to  the  horse,  and  should  have  the  colt ;  he  also  said  that  Joh^-^  ' 
should  have  a  certain  cow.     Turner  made  the  alterations  c^^" 
directed. 

Mr.  Keen,  the  other  subscribing  witness,  gives  much  th  ^"^^ 
same  account  of  the  transactions,  with  a  little  more  particu^ 
larity.     He  says,  when  the  testator  executed  the  codicil.  Mi* — ^ 
Turner  requL*sted  him  to  place  his  finger  on  the  seal,  ancr 
then  asked  him  if  that  was  the  codicil  to  his  will;  he  said  i"^ 
was;  it  was  read  over  to  him  before  he  signed;  that  whilc^^ 
being  read,  and  Turner  hud  read  down  to  John  S.  Cheesman  ^ 
he  said  something  about  a  cow — a  black  horse  and  cow  were^ 
to  be  his — and  told  Turner  to  put  the  colt  in  also.    When  hc^ 
read  to  Thomas  J.  Cheesman  forty  acres,  testator  said,  '*  stop  ^ 
I  told  you  twenty,  put  that  twenty — if  he  wants  more   le't^ 
him  buy  it."     Turner  interlined  it,  brought  it  back,  rea\^ 
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what  he  had  written,  and  said  it  was  right.     He  says,  "  I 
suppose  I  was  in  the  room  with  Peter  Cheesman  an  hour  be- 
fore the  codicil  was  executed ;  he  had  laid  down  before  we 
got  there,  and  they  wished  him  to  rest ;  I  was  in  little  of  a 
huny,  as  it  was  getting  late,  and  spoke  to  Mr.  Turner  to 
have  the  business  closed ;  then  he  spoke  to  Mrs.  Sarah  Chees- 
man about  it,  and  she  inquired  of  the  testator  whether  he 
had  had  his  nap  out ;  he  said  he  hadn't  been  asleep — she  said 
she  guessed  he  had ;  he  said  no,  he  had  not  been  asleep,  for 
he  had  heard  us  talking ;  then  Turner  asked  him  if  he  was 
ready  to  have  the  codicil  executed,  and  he  said  he  was ;  after 
the  codicil  was  executed  I  sat  down  by  him — ^he  had  then 
laid  down  in  the  bed  again ;  he  said  to  me,  '  Jonas,  I  have 
l>een  worried  about  this  for  fear  I  should  not  get  it  fixed^.' 
He  then  stated,  that  having  got  the  codicil  fixed,  he  was 
satisfied  now ;  he  reached  his  hand  over  to  me,  and  said,  I 
ana  now  ready  to  die ;  he  said  he  was  ready  to  die  before,  all 
^^t  that,  and  as  that  was  now  fixed  he  was  ready  to  go  just 
^hen  it  pleased  the  Lord  to  take  him."     As  to  the  testator's 
competency,  the  witness  says,  "  I  have  known  Peter  Chees- 
man for  many  years,  and  just  whatever  he  made  his  mind  up 
^^  he  was  very  decisive  and  firm ;  and  from  the  conversation 
I  had  with  him  that  day,  and  a  few  days  before,  I  thought  he 
^^d  the  best  mind  of  any  man  of  his  age  I  had  ever  known ; 
^^  the  time  of  the  execution  of  the  codicil  I  thought  him  a 
^an  of  sound  mind,  and  competent  to  dispose  of  his  pro- 
perty ;  I  thought  his  mind  as  good  as  ever  it  was — I  saw  no 
Weakness  in  his  mind,  it  was  only  in  his  system." 

This  evidence,  standing  alone,  would  seem  to  establish 

luite  satisfactorily  the  testator's  competency  at  the  time  of 

^he  execution.     It  would  appear,  from  what  he  said  to  Mr. 

^een,  that  he  had  had  the  matter  of  making  this  codicil  on 

his  mind,  and  had  been  anxious  and  troubled  lest  his  failing 

health  should  have  prevented  him  from  accomplishing  the 

purpose.     He  has  it  carefully  read  over  to  him;  he  pays 

^trict  attention  to  its  contents;  he  instantly  detects  an  error 

^  the  draftsman  in  giving  forty  acres  of  land,  instead  of 
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twenty,  as  he  says  he  told  him,  to  his  son  Thomas ;  he  orders 
another  alteration  to  be  made  in  favor  of  John,  and  gives  the 
reasons  for  it ;  he  executes  it  with  due  formality,  and  re- 
quests the  witnesses  to  attest  it;  he  says  but  little,  but  what 
he  does  say  is  sensible  and  appropriate  to  the  occasion  and  to 
his  circumstances.    There  is  nothing  in  what  he  says  or  avers 
at  the  time  which  indicates  the  slightest  failure  of  iniii*i» 
memory,  or  understanding,  and  the  witnesses  who  saw  an^ 
heard  him,  and  whose  duty  it  was  to  be  satisfied  of  hig  cotO-- 
petency  before  subscribing  the  instrument,  express  the  mo^^ 
clear  and  unequivocal  opinion  that  he  was  possessed  of  tfc^^ 
requisite  qualifications. 

Then  what  is  the  case  made  by  the  caveators  ? 

•1.  They  undertake  to  show  the  testator's  general  incomp^ 
tency,  owing  to  age  and  sickness,  to  transact  business,  hot:- 
before  and  after  the  act  of  the  execution,  and  from  the^ 
premises  argue  his  in(?ompetency  at  the  time. 

Doct.  Sickler,  the  physician  who  attended  him  from  tl^- 
25th  of  January  to  the  Stk  of  February,  testifies  that  \m- 
looks  upon  him  as  a  very  old,  worn  out,  broken  up  mar^ 
whose  mind,  as  well  as  his  body,  had  Itillen  off  very  muc^ 
from  what  it  once  had  been ;  that  his  mind  was  not  entirely 
gone,  but  when  he  saw  him  it  Wiis  with  some  difficulty  h^ 
could  bring  to  his  recollection  what  had  transpired  a  fe^ 
days  before.  He  did  not  always  recognize  the  witness  whei^ 
he  went  there,  and  on  the  29th  January  does  not  think  he 
recognized  him  or  anybody  else,  but  next  day  he  did  recog- 
nize him.  He  says,  when  I  saw  him,  I  do  not  think  he  woe 
competent  to  transact  business;  my  reason  for  this  opinion  isj 
that  I  could  not  get  him  to  carry  out  my  directions,  either 
written  or  otherwise,  in  prescribing  for  him ;  his  disease  was 
hydrothorax,  or  an  accumulation  of  water  in  the  cavity  of 
the  chest. 

Doct.  Sickler,  it  will  be  remembered,  ceased  attending  the 
testator  on  the  8th  February,  and  the  codicil  was  executed 
on  the  5th  of  March,  twenty-six  days  later.  On  the  7th  ol 
March;  two  days  after  the  codicil  was  executed,  Doct.  Clark 
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waa  called  in  to  attend  him  as  physician,  and  continued  to 
visit  him  until  his  decease.     When  he  first  visited  him  he 
Bays,  "  I  found  him  lying  in  his  bed  suffering  a  good  deal  of 
pain ;  his  pulse  was  somewhat  irregular,  and  his  suffering 
was  principally  from  some  irregularity  in  regard    to  his 
urinal  functions;  he  labored  in  his  breathing  from  a  sense  of 
suffocation;  from  his  symptoms,  I  supposed  there  was  an 
effusion  upon  the  chest  around  the  heart,  or  some  organic 
affection  of  the  heart;  his  mind,  on  my  first  visit,  appeared 
to  be  perfectly  clear — I  j  udged  so  from  his  recognizing  me 
and  conversing  with  me  about  a  matter  that  had  occurred  a 
good  while  before ;  it  had  been  a  long  time  since  I  had  seen 
him  before,  and  some  fifteen  or  twenty  years  since  I  had  pre- 
viously attended  him ;  he  spoke  of  the  circumstances  attend- 
ing my  last  visit  to  him  as  his  physician,  and  of  the  cause  of 
his  illness  at  that  time ;  he  said  he  hoped  I  should  be  able 
to  relieve  him,  but  that  he  had  his  doubts  about  it,  as  he 
^as  an  old  man,  and  he  then  stated  to  me  his  age  ;  his  dis- 
^e  had  no  direct  connection  with  his  mind,  and  could  not 
affect  his  mind  directly  as  fever  would ;  I  saw  nothing  about 
^hout  his  case  that  would  lead  me  to  doubt  his  competency 
to  make  a  will."     He  visited  the  testator  again  on  the  thir- 
^nth  and  seventeenth   of  March — conversed   with  him — 
should  say  his   intellect   was  clear.     The  witness  says  the 
^vere  oppression  of  which  I  speak  is  not  constant  in  such 
^^es;  it  was  not  so  in  his  case ;  it  arises  from  the  imperfect 
oxygenation  of  the  blood,  while  its  circulation  is  impeded 
through  the  lungs ;  I  am  willing  to  say  that  his  disease  was 
<^ne  not  calculated  to  affect  the  mind,  or  not  to  have  much 
effect  upon  the  mind. 

Taking  the  evidence  of  Doctor's  Sicklor  and  Clark  together, 
^t  does  not  impair  the  strength  of  the  case  made  by  the  at- 
testing witnesses.  It  is  shown  that  the  disease  was  not  cal- 
^^lated  directly  to  affect  the  mind ;  that  the  testator  was 
"^tter  two  days  after  the  codicil  was  executed  than  he  had 
"^n  several  weeks  before,  when  Doct.  Sickler  attended  him, 
^nd  that  he  did  not,  at  that  period  nearest  the  time  of  the 
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execution,  exhibit  anything  like  a  want  of  intellect  or  testa- 
mentary capacity.  The  disease  was  of  a  character,  too,  which 
explains  a  good  deal  of  the  testimony  in  the  case,  such  as  his 
indisposition   at  times  to  converse  or  to  use  any  exertion. 
The  painful  sense  of  suffocation  incident  to  the  imperfect  oxy- 
genation of  the  blood,  from  the  failure  of  the  lungs  to  per- 
form one  of  their  most  important  functions,  would  naturally 
dispose  the  patient  to  avoid  effort  and  excitement,  and  desire 
as  perfect  and  undisturbed  quiet  as  possible.     Doct.  SickleT 
says  the  disease  of  the  testator  was  chronic.   Treating  of  hy- 
drothorax,  Doct.  Wood  says,  "sometimes  it  comes  on  sad- 
denly,  and  proves  ftital  in  a  short  time ;  but  much  oftener  i^ 
is  chronic,  lasting  for  a  long  time,  sometimes  better  sometiiaes 
worse,  now  yeilding  to  treatment  and  again  returning,  unt-u 
at  length  the  patient  succumbs,  either  under  the  disease    i^ 
which  the  dropsy  originated  or  from  the  effects  of  the  irop^l 
itself."  2  Wood's' Fr.  of  Med,  356. 

Thus  far  we  have  examined  the  testimony  of  those  witness ^ 
whose  opinions  are  entitled  to  any  considerable  weight  "^^ 
determining  the  question  of  the  testator  s  capacity.  A  nur^' 
ber  of  other  witnesses  have  been  examined ;  as  to  these,  th^^  ^^ 
opinions,  in  the  language  of  Mr.  Justice  Washington,  Hc^  ^ 
rison  v.  Bowan,  3  Wash.  C.  C.  E,  587,  are  entitled  to  htC-  ^ 
or  no  regard,  unless  they  are  supported  by  good  reasot^- 
founded  on  facts  which  warrant  them.  If  the  reasons  dJ^ 
frivolous  or  inconclusive  the  opinion  of  the  witnesses  a^^ 
worth  nothing,  and  neither  facts  nor  opinions  are  of  ar^- 
weight  in  investigations  like  this,  except  so  far  as  they  tei^- 
to  throw  light  on  the  condition  of  the  testator  s  mind  at  t^^ 
tiine  of  the  execution  of  the  codicil.  I  shall  therefore  ont  ^ 
have  occasion  to  notice  the  testimony  of  such  witnesses  t^' 
state  facts  in  support  of  the  opinion  they  express. 

Tfiomas  Pilling  says  he  did  business  with  testator  in  OC^ 
tober  or  November,  1855,  and  he  appeared  to  be  competeiB^  ' 
then  to  attend  to  business  as  he  had  ever  been — witness  kne"^ 
him  first  in  1849. 

JcLcob  Johison  knew  testator  for  three  years,  was  with  hi^ 
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\  good  deal  during  his  last  illness,  sat  up  with  him  several 
Dights ;  part  of  the  time  he  appeared  rational  and  part  of 
the  time  appeared  to  know  nothing,  and  talked  strange. 
One  evening,  about  four  weeks  belore  he  died,  I  was  there ; 
he  talked  very  strangely ;  he  called  to  his  wife,  and  wanted 
her  to  get  up  and  wait  on  him ;  she  told  him  she  could  not 
wait  on  herself — she  was  utterly  unable  to  get  up ;  he  wanted 
to  know  what  ailed  her,  and  she  told  him  that  he  knew  that 
8he  was  lame ;  then  he  began  calling  for  his  son  John,  but 
she  insisted  he  should  let  him  alone,  as  he  had  had  no 
sleep  for  several  nights ;  he  then  commenced  calling  for  me— 
I  waa  standing  in  the  room  at  the  time ;  I  told  him  I  was  up 
■^but  he  kept  on  calling  for  me,  and  told  mo  to  get  wide 
^Wake,  that  he  wanted  to  talk  to  me ;  I  put  my  hand  on  his 
toulder,  and  told  him  I  was  there,  but  he  still  kept  calling 
^r  me  two  or  three  minutes— this  was  before  the  4th  of 
larch.  Witness  says  he  was  there  three  or  four  times  even 
ft^r  that — sometimes  staid  part  of  the  evening,  and  some- 
^esall  night;  sometimes  testator  remained  pretty  quiet, 
^d  continued  so  all  the  evening,  at  other  times  he  would 
^11  for  John  and  others,  and  when  they  would  come  to  him 
^  did  not  want  anything ;  if  he  was  uneasy,  he  Wiis  raving 
»-  the  way  I  have  stated.  The  witness  says,  before  he  was 
^  sick  as  to  require  sitting  up  with,  he  did  not  notice  any- 
^ing  of  his  being  out  of  his  mind. 

WiUiam  C.  Ganvood,  who  was  a  son-in-law,  visited  the  tes- 
^tor  but  three  times  during  his  last  sickness.   The  first  time 
^  appeared  to  be  very  low,  the  second,  to  have  his  proper 
^ind  as  much  as  could  be  expected  for  a  man  of  his  age  and 
^  sick  as  he  was.     The  second  time  waa  on  the  24th  of  Fe- 
►iniary;  he  was  then  quite  low,  did  not  talk  or  take  notice, 
^'Ut  knew  the  witness,  and  answered  a  question  or  two  ra- 
tionally.   The  last  visit  was  eight  or  ten  days  before  his 
^^th,  and  the  testator  was  then  quite  low,  and  did  not  re- 
^gnize  the  witness.     These  visits  were  made,  it  will  be  per- 
^i^ed,  the  second  more  than  a  week  before,  and  the  third 
^«  over  a  week  after  the  codicil  was  executed. 
Vol.  II.  Y 
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Several  other  witnesses  were  examined,  who  visited  him 
more  or  less  frequently  during  his  sickness,  and  sometimes 
sat  up  with  him. 

Taking  all  the  testimony  upon  this  subject  together,  it  ex- 
hibits nothing  that  might  not  naturally  have  been  expected 
in  the  mental  and  physical  condition  of  a  patient  gradually 
sinking  under  the  effect  of  a  painful  but  fluctuating  disease. 
Sometimes  he  would  take  little  or  no  notice  of  those  about 
him,  sometimes  he  appeared  restless  and  his  mind  particularly 
affected,  sometimes  he  was  better,  and  then  his  mental  powers 
recovered  their  tone.     Nothing  indicating  pentianent  aliciv 
ation  or  derangement  of  intellect  is  shown,  and  the  whole  tes- 
timony is  perfectly  consistent  with  the  fact,  sworn  to  by  tt« 
attesting  witness,  that  on  the  oth  of  March,  at  the  time  tbe 
codicil  was  executed,  his  testamentary  c<ipacity  was  equal   ^o 
the  occasion  for  which  it  was  called  into  exercise.     The  w'it- 
nesses  who  speak  of  his  situation  on  the  night  of  the  eigUth 
of  March,  John  Zane  and  Harrison  Cheesman,  gave  va^T 
much  the  same  testimony  as  Jacob  Johnson ;  and  there     ^^ 
nothing  in  their  evidence  which  renders  it  either  impossit^l^ 
or  improbable  that,  in  the  afternoon  of  the  5th,  he  was     ^^ 
sound  and  disposing  mind  and  memory.     Andrew  J.  Wax*^ 
a  grandson,  saw  him  on  the  4th,  but  the  old  gentleman  d^*- 
not  recognize  him,  and  when  told  who  it  was,  said,  "how  3-^* 
you  Jacob  ?" 

Ann  Hurff  saw  him  between  seven  and  eight  o'clock  on  t-^ 
evening  of  the  5th,  after  the  codicil  was  executed;  she  Bf^y 
he  did  not  know  her ;  that  two  of  his  grandchildren,  Amaa*-' 
and  Rebecca  Cheesman,  were  there,  and  he  did  not  kn<^^ 
them;  Mrs.  Hurff  went  to  his  bed,  and  asked  him  how  ^ 
was,  and  he  said,  I  do  not  know  you ;  I  told  him  who  I  w^^ 
and  he  made  no  reply.  The  grandchild  went  to  his  bed,  a^' 
precisely  the  same  scene  is  acted  over  again.  Charles  Billirp-  J 
and  the  girl  Emmelinc,  who  say  they  saw  him  on  the  5th,  a.  "^ 
the  latter  waited  on  him,  speak  of  his  not  knowing  peop^  ^ 
not  speaking,  not  appearing  to  know  anything.  But  te^  ' 
mony  of  this  character  amounts  to  very  little  when  oppoj^^ 
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to  the  positive  evidence  of  the  attesting  witnesses.  A  sick 
man  laboring  under  a  physical  disease,  which  exertion  of  any 
kind  aggravated,  and  exposed  constantly  to  visits  and  ad- 
dresses which  tended  to  disquiet,  and  probably  discomfort 
him,  may  have  declined  the  recognition  of  visitors  for  the  very 
purpose  of  avoiding  the  necessity  of  conversation.  It  is  re- 
markable that,  though  some  of  the  witnesses  express  opinions 
that  he  was  out  of  his  mind,  drawn  chiefly  from  his  silence, 
there  was  no  one  who  testifies  to  any  conductor  conversation 
on  his  part  which  shows  decided  mental  alienation. 

Instances   are,  it  is  true,  detailed  which  show  that  his 
memory  of  recent  transactions  was  sometimes  at  fault;  but 
this  is  incident  to  old  age.     It  does  not  appear  but  that  at  all 
times,  when  able  to  converse  at  all,  he  perfectly  understood 
and  comprehended  the  nature  and  extent  of  his  property  and 
the  circumstances  and  relations  of  the  objects  of  his  bounty. 
It  is  in  evidence,  too,  that  the  disposition  he  made  of  his 
homestead  farm,  in  the  codicil  of  the  5th  of  March,  was  dif- 
ferent from  that  which  he  had  often  before  indicated  as  his 
intention.    But  this  alone  is  no  evidence  of  imbecility.    Men 
of  sane  mind,  young  as  well  as  old,  in  health  as  well  as  in 
Sickness,  often  do  this.     He  may  have  had  good  re^isons  for 
^hat  he  did.     The  preference  in  this  case  was  of  his  young- 
^t  son,  who  had  always  lived  with  him.     To  most,  if  not  all 
*^€  older  children,  he  seems  to  have  made  advances  in  his 
^if<itime,  and  so  far  as  the  case  is  before  this  court,  it  is  not 
^^^r  that  the  final  disposition  of  his  estate  was  to  any  great 
^^tent  unequal ;  for  it  is  by  no  means  certain  that  the  devise 
^^the  homestead  farm  embraced  any  of  the  new  land,  and 
^^less  it  did,  the  inequality  is  not  very  great. 

^0  importance  at  all  is  to  be  attached  to  the  mere  opinion 
^^  Witnesses  who  are  interested  in  breaking  the  codicil,  and 
^^  little  to  the  testimony  as  to  the  declarations  of  Turner, 
^^  executor.  The  caveators  could  have  called  him  as  a  witness, 
J^^  declined  to  do  so,  and  this  fact,  taken  in  connection  with 
/^^  questionable  character  of  the  evidence  as  to  what  he  said, 
^tj:^icts  very  much  from  its  weight. 
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There  can  be  no  serious  doubts  entertained  that,  up  t 
time  of  the  commencement  of  his  last  sickness,  the  tei 
had  capacity  enough  to  make  a  will,  certainly  no  previoi 
or  word  of  his  is  shown  that  ought  to  create  a  doubt  ab 
Nor  am  I  able  to  find,  from  the  evidence  of  anything  h 
or  did  during  his  sickness,  that  his  mind  was  permai 
prostrated,  or  his  reason  entirely  overthrown  by  it. 
he  was  occasionally  greatly  reduced  in  physical  ability 
he  was  sometimes  so  low  as  to  be  unable  or  unwilling  t 
verse ;  that  there  were  occasions  when  he  seemed  inser 
that  in  certain  paroxysms  or  stages  of  suffering  he  was 
ble,  restless,  and  childish  in  his  conduct  and  expressic 
even  appeared  to  be  unnatural,  are  all  phenomena  of  co 
occurrence  in  cases  of  severe  illness;  but  they  no  mc 
the  permanent  condition  of  the  mind  than  the  occasioi 
lirium  of  a  fever,  or  the  prostration  and  temporary  ii 
bilities  of  catalepsy.  This  species  of  evidence  may  alw 
overcome  by  the  clear  and  conclusive  evidence  of  subs( 
sanity — sanity  at  the  time  of  the  performance  of  the 
question. 

The  law  looks  only  to  the  competency  of  the  under 
ing,  and  neither  age  nor  sickness,  nor  extreme  disti 
debility  of  body,  will  affect  the  capacity  to  make  a 
sufficient  intelligence  remains.  The  failure  of  memorj 
suflScient  to  create  the  incapacity,  unless  it  be  quite  tc 
extend  to  his  immediate  family  and  property.  The  a 
of  mentiil  capacity  must  be  equal  to  the  subject  matt( 
which  it  has  to  deal:  a  man  may  be  competent  to  i 
codicil,  changing  in  two  or  three  particulars  the  prior 
sitions  in  his  will,  who  would  be  incompetent  to  the  p€ 
ance  of  acts  requiring  the  exercise  of  far  greater  ii 
and  judgment.  Vafuilatine  v.  Hanterj  5  Johia,  Ch.  J 
Harrison  v.  liowan,  3  Wash,  C\  C.  i2.  580. 

Or,  as  was  said  by  Washington,  J.,  in  Stevens  v.  Vc 
4  Wash,  C.  C,  R,  267,  "  He  must,  in  the  language  of  t 
be  of  sound  and  disposing  mind  and  memory.  He  mui 
memory.     A  man  in  whom  this  faculty  is  totally 
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guished  cannot  be  said  to  possess  understanding  to  any  de- 
gree whatever  or  for  any  purpose.  But  his  memory  may  be 
very  imperfect ;  it  may  be  greatly  impaired  by  age  or  dis- 
ease. He  may  not  be  able  at  all  times  to  recollect  the 
name,  the  persons,  or  the  families  of  those  with  whom  he 
had  been  intimately  acquainted;  may  at  times  ask  idle 
questions,  and  repeat  those  which  had  before  been  asked 
and  answered,  and  yet  his  understanding  may  be  suflSciently 
sound  for  many  of  the  ordinary  transactions  of  life.  He 
may  not  have  sufficient  strength  of  memory  and  vigor  of 
intellect  to  make, and  digest  all  the  parts  of  a  contract,  and 
yet  be  competent  to  direct  the  distribution  of  his  property 
ty  will.  This  is  a  subject  which  he  may  have  often  thought 
of;  and  there  is  probably  no  person  who  has  not  arranged 
8uch  a  disposition  in  his  mind  before  he  committed  it  to 
writing.  The  question  is  not  so  much  what  was  the  degree 
of  memor}'-  possessed  by  the  testator  as  this,  had  he  a  dis- 
posing memory  ?  Was  he  capable  of  recollecting  the  pro- 
perty he  was  about  to  bequeath,  the  manner  of  distributing 
i^>  and  the  objects  of  his  bounty?  To  sum  up  the  whole  in 
^ne  most  simple  and  intelligible  form,  were  his  mind  and 
memory  sufficiently  sound  to  enable  him  to  know  and  to 
Understand  the  business  in  which  he  was  engaged  at  the 
time  when  he  executed  his  will  ?" 

Great  stress  has  been  laid  upon  the  inequality  in  the  dis- 
P^ition  of  the  testator's  estate,  as  creat<)d  by  the  codicil ; 
^^d  the  evidence  that  the  testator  had  previously,  on  several 
^casions,  expressed  an  intention  to  devise  his  estate  equally 
^Jiiong  his  children.     If  we  are  clear  that  this  is  the  testa- 
tor's codicil,  and  expresses  the  will  of  a  sound  and  disposing 
'^ind,  we  cannot  look  beyond  it  for  his  reasons  or  his  mo- 
^^^€8  for  doing  what  he  did.     The  right  of  absolute  domin- 
^^^  which  every  man  has  over  his  own  property  is  sacred 
^^d  inviolable.     The  argument  is  only  legitimately  applica- 
*^1^  80  far  as  it  affects  the  question  of  the  testator's  capacity 
*^  the  time. 

But  the  force  of  the  argument  itself  depends  chiefly  on 
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the  construction  which  the  caveators  put  on  the  language  o( 
the  clause  in  the  codicil  devising  the  homestead  farm  to 
John,     They  contend  that  it  embraces  a  real  estate  worth 
some  $22,500,  while  the  proponents  of  the  codicil  construe  it 
as  only  conveying  the  cleared  arable  land,  worth  some  $5000. 
If  the  latter  construction  be  the  true  one,  the  inequality,  as 
before  observed,  is  not  so  great  as  to  cause  surprise.    It  was 
in  favor  of  the  youngest  son,  for  whom  no  previous  provision 
had  been  made,  who  had  always  lived  at  home,  and  was 
under  age  and  unmarried.     The  other  children  seemed  all 
to  have  been  settled,  and  several  of  them,  at  least,  had  ba<i 
advances  of  land.     Then,  as  to  the  testator's  previous  decla- 
rations of  his  intentions  to  divide  his  property  equally,  ^ 
have  already  referred  to  the  fact,  that  he  expressed  himself 
at  the  time  he  executed  the  codicil,  or  immediately  after,  ^^ 
having  for  some  time  contemplated  the  change  in  questioi^. 
and  having  been  anxious  and  troubled  lest  he  should  Ti<^^ 
have  lived  to  make  it. 

Upon  the  whole  case,  I  am  clearly  of  the  opinion  that  t-b^ 
caveators  have  failed  to  show  want  of  capacity  to  execti^^ 
the  codicil  on  the  5th  of  March,  and  that  it  ought  to  be  ^^' 
mitted  to  probate. 

The  Ordinary.  On  the  9th  of  February,  1853,  Peter  Che^^" 
man  executed  a  writing  as  his  last  will  and  testament.      O^ 
the  4th  of  March,  1856,  he  executed  a  paper,  purporting    ^^ 
be  a  codicil  to  his  will  of  February,  1853.     On  the  25tb  ^^ 
March,  1856,  he  died.  The  above  instruments  of  writing  w^^^ 
offered  for  probate  to  the  surrogate  of  the  county  of  Camd^^' 
To  the  proof  of  the  will  dated  February,  1853,  no  objecti<^^ 
wa5  made.     The  respondent  filed  a  caveat  against  probate  oi 
the  codicil.    After  investigation  before  the  Orphans  Court  <^^ 
the  county  of  Camden,  the  judges  being  equally  divided  as  ^^ 
the  admission  of  the  codicil  to  probate,  an  order  was  mad.® 
rejecting  it.     This  is  an  appeal  from  that  order.     After     * 
careful  examination  of  the  evidence,  I  think  the  order  ma*^® 
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by  the  Orphans  Court  was  erroneous,  and  that  the  codicil 
should  have  been  admitted  to  probate. 

By  the  will  of  1856,  the  decedent  devised  his  homestead 
farm  to  his  wife  during  her  life,  and  at  her  death  to  be 
equally  divided  among  his  children.  By  the  codicil,  he  de- 
vises his  homestead  farm,  after  the  death  of  his  wife,  to  his 
BOD,  John  S.  Cheesman.  This  is  the  only  material  diflference 
made  by  the  codicil,  and  has  given  rise  to  this  controversy. 

The  grounds  of  objection  made  to  admitting  the  codicil  to 
probate  are  two — first,  that  the  testator,  at  the  time  of  its 
execution,  was  not  of  sound  and  disposing  mind  and  memory ; 
and — second,  that  while  his  mind  was  debilitated  and  dis- 
tracted by  the  disease  under  which  he  was  suffering,  his  two 
80118,  Benjamin  and  John,  took  advantage  of  the  testator's 
situation,  and  by  exerting  an  undue  influence,  induced  the 
^ecution  of  the  codicil. 

On  the  25th  of  January,  1856,  the  testator  was  taken  ill 
^f  the  sickness  of  which  he  died.  It  was  a  chronic  aflection, 
d^ignated  by  the  physicians  hydro  thorax,  or  an  accumu- 
lation of  water  in  the  cavity  of  the  chest.  The  disease  is  one 
fluctuating  in  its  character ;  but  in  the  case  of  the  testator 
"^as  so  violent  as,  upon  a  man  of  his  age,  to  leave  no  hope  of 
^  permanent  cure.  He  was  about  eighty-five  .years  old  at 
^e  time  of  his  death. 

There  certainly  is  nothing  in  the  evidence  to  justify  the 

^iitertainment  of  a  doubt  as  to  the  entire  competency  of  the 

^tator  to  make  a  will  prior  to  his  last  sicknes.     Our  in- 

^niry,  therefore,  is  confined  to  a  very  limited  period — that 

intervening  between  the  25th  of  January,  1856,  and  the  25th 

^f  March  following,  which  was  the  day  of  the  testator's  death. 

It  was  in  this  interval  of  time  that  the  codicil  was  executed. 

I  think  this  is  one  of  those  cases  which  must  depend  very 

Bttuch  upon  the  testimony  of  the  subscribing  witnesses — and 

for  this  reason ;  there  is  no  pretence,  or  at  any  rate  no  evi- 

^^nce,  to  justify  taking  the  ground  that  there  was  any  per- 

^nent   continued   derangement  or  prostration   of    mind, 

such  as  would  render  the  testator  incompetent  to  make  his 
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will.     Jacob  Johmvn,  one  of  the  strongest  witnesses  for  the 
cavcaty  and  upon  whom  the  respondent  places  much  reliance, 
says,  he  was  with  the  testator  a  good  deal  during  his  last 
sickness,  and  sat  up  with  him  several  nights — ^rt  of  tht 
time  he  appeared  to  he  rationaly  and  part  of  the  time  ap- 
peared to  know  nothing.     He  further  says,  before  he  was 
so  sick  as  to  require  sitting  up  with,  I  did  not  notice  any- 
thing of  his  being  out  of  his  mind. —  William  C.  Oancood^ 
the  son-in-law  of  the  testator,  a  witness  for  the  caveat^  says, 
when  he  saw  the  testator,  six  weeks  before  his  death,    lie 
seemed  to  have  his  pro}>er  mind  as  much  as  could  be  ex- 
pected for  a  man  of  his  age,  and  as  sick  as  he  was. — Jofvti 
Layie  says,  he  could  not  say  the  old  man  was  right  all  t-li^ 
time,  or  wrong  all  the  time.     This  is  a  fair  specimen  of  tb^ 
evidence  of  the  witnesses  who  were  sworn  in  support  of  t-b-^ 
caveat.    Most  of  the  witncvsses  examined  on   behalf  of  "th* 
caveator  have  their  feelings  enlisted  in   this  controveirsy* 
They  are  nearly  connected  with  the  family,  and  certaixalj 
feel  a  desire  to  defeat  the  codicil.     I  am  doing, and  inters <* 
them  no  injustice  in  saying  this  ;  for  I  could  not  fail  to  not-i^^ 
in  this  case,  in  reference  to,  I  think,  all  the  witnesses  \^bo 
were  in  a  position  to  feel  an  interest  in  the  controversy,  tb^^ 
they  did  not  deny  nor  attempt  to  conceal  upon  which  sid^ 
their  feelings   were  enlisted.     I  place  more  reliance  up^^ 
their  evidence  for  their  candor  in  this  particular. 

What  was  the  state  of  mind  of  the  testator  on  the  5tb  ^^ 
March,  1856,  the  date  of  the  codicil?  The  will  of  1856  vra^ 
drawn  by  Edward  Turner,  and  he  also  drew  the  codicil,  ^i^' 
Turner's  character  for  probity  and  as  a  man  of  intelligent 
is  not  questioned.  He  was  named  as  one  of  the  executors  ^^ 
the  original  will.  He  is  in  no  way  interested  in  the  questi<^^ 
that  has  arisen  as  to  the  codicil.  Whatever  may  be  the  is^^^ 
as  to  it,  his  executorship  is  not  aftected.  He  does  not  ^V' 
pear  to  have  taken  any  part  in  this  controversy,  and  has  ^^ 
manifested  any  interest  in  favor  of  any  of  the  parties.  He  b^ 
not  been  examined  as  a  witness ;  but  it  is  something  in  ftt^^^ 
of  the  validity  of  the  codicil,  that  it  was  drawn  by  him.      -^ 
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he  was  well  acquainted  with  the  testator,  and  possessed  his 
confidence,  and  was  intrusted  by  him  to  draw  and  execute 
his  will,  we  cannot  suppose  that  he  would  have  drawn  a 
cx)dicil,  and  have  permitted  the  testator  to  have  executed  it 
at  a  time  when  he  was  not  competent  to  dispose  of  his  pro- 
perty.   We  have  the  fact  that,  on  the  day  before  the  will 
was  executed,  Mr.  Turner  went  to  the  testator's  house,  and 
received  his  instructions  as  to  drawing  the  codicil.     What 
transpired  at  the  time,  or  who  was  present  when  the  instruc- 
tions were  given,  if  any  one  besides  Mr.  Turner,  there  is  no 
witness  who  testifies.     The  fact  of  the  testator  having  him- 
self given   instructions   to  Turner  appears  from  a  remark 
niade  at  the  time  of  the  execution  of  the  codicil.    When  Mr. 
Turner,  in  reading  the  will,  read  forty  acres,  the  old  man  in- 
terrupted him,  and  said,  "I  told  you  twenty,'* 

The  witnesses  to  the  codicil  are  Samuel  D.  Sharp  and 
Joseph  Kean.     We  have  the  opinion  of  both  of  them,  that 
a-t  the  time  of  the  execution  of  the  codicil  the  testator  was 
competent.  They  detail  all  the  circumstances  that  took  place 
^t  the  time ;  and,  as  related  by  them,  what  then  transpired 
Would  seem  fully  to  justify  the  opinion  they  formed  as  to 
l^is  competency.     The  mere  fact  of  a  man's  having  afiixed 
his  signature  to  a  will  as  a  subscribing  witness  does  not,  it 
appears  to  me,  of  itself  entitle  his  opinion,  as  to  the  compe- 
^ncy  of  the  testator,  to  any  more  weight  than  that  of  any 
<>ne  else  who  may  be  called  upon  testify.     If  the  subscribing 
^tness  is  a  stranger,  which  is  sometimes  the  case,  called  upon 
to  meet  the  exigency  of  the  moment,  and  having  no  oppor- 
tonity  in  a  sick  chamber  to  ascertain  and  judge  of  a  man's 
capacity,  his  opinion  is  not  certainly  entitled  to  as  much 
height  as  that  of  a  friend  who  saw  the  testator  about  the 
same  time,  and  who  was  afforded  an  opportunity  of  con- 
versing with  him  and  testing  the  sanity  of  his  mind.     The 
^piuion  of  a  subscribing  witness  is  entitled  to  weight  from 
"le  same  consideration  as  that  of  any  other  man  who  is  not 
^  subscribing  witness.     The  means  which  he  enjoys  of  form- 
^^g  a  correct  opinion  gives  weight  to  his  opinion.  The  opin- 
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ion  of  any  one — whether  a  subscribing  witness  or  not- 
but  of  little  value,  unless  he  can  give  us  the  reasons  for 
opinion  he  expresses,  and  can  show  that  he  had  an  op| 
tunity  to  justify  him  in  forming  the  opinion  he  expresses, 
the  subscribing  witnesses  are  acquaintances  and  friend 
the  testator,  familiar  w^-ith  his  peculiarities;  and  if,  adde 
this,  they  are  men  of  intelligence,  and  at  the  time  ^ 
affordi^l  an  opportunity  of  judging  of  the  testator's  stat 
minil,  their  opinion  would  be  entitled  to  very  great  and  ( 
trolling  consideration.  It  is  often  said  that  subscribing 
nesses  are  those  called  by  the  testator  himself  to  atte? 
Lis  capacity ;  and  that,  on  this  account,  the  law  attiv 
great  weight  to  their  opinion.  But  it  most  frequently  1 
pens  that  a  testator  gives  it  very  little  thought  as  to 
are  the  witnesses  of  his  will,  and  in  fact  has  nothing  t( 
with  selecting  them,  but  leaves  it  altogether  to  the  scrivt 
who  draws  his  will.  An  individual,  called  into  a  sick  cli 
ber  to  witness  the  will  of  an  invalid,  would  be  thought 
titute  of  good  breeding  and  impertinent  should  he  prop( 
any  question  for  the  puri)ose  of  testing  the  sanity  of  the 
whose  will  he  is  called  upon  to  attest.  Such  an  occasi< 
regard(»d  as  a  mere  business  one,  and  is  despatched 
little  ceremony,  and  most  frequently  without  any  opp 
nity  being  afforded  of  judging  of  the  state  of  mind  ot 
man  who  executes  the  instrument.  Whether  a  subscri 
witness  or  not,  we  must  look  at  the  intelligence  of  the 
and  the  means  ho  enjoyed  of  forming  the  opinion  whic 
advances,  and  give  weight  to  his  opinion  accordingly. 

In  this  case  both  the  witnesses  were  friends  of  the  tes 
of  long  standing,  and  they  had  the  opportunity  afforded 
of  ascertaining  the  state  of  mind  of  the  testator  at  the 
of  the  transaction  of  which  they  testify.  Mrs.  Chees 
tlie  wife  of  the  testator,  and  Mr.  Turner,  the  scrivener, 
present  with  the  witnesses,  and  they  all  saw  the  will  exe( 
It  was  not  done  in  haste,  but  in  a  manner  and  under  cir 
fltances  that  afforded  a  full  opportunity  of  judging  wh< 
the  testator  at  that  time  understood  the  business  he 
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ti-ansacting,  and  was  capable  of  performing  it.    Samuel  D, 
Sharp  was  a  subscribing  witness  to  the  will  to  which  this 
was  a  codicil.  He  was  therefore  a  very  suitable  person  to  be 
called  upon  as  a  witness  to  this  instrument.     The  testator 
recognized  the  witnesses,  and  conversed  with  them.  He  gave 
directions  to  his  son  to  get  in  wood,  and  keep  the  house 
warm.    The  codicil  was  read  over  to  him.     His  wife  asked 
him  if  she  should  go  out  of  the  room.     He  answered,  "no, 
you  can  stay  in."     The  testator  stopped  Mr.  Turner  twice 
while  he  was  reading  the  codicil,  and  had  alterations  made, 
and  gave  his  reasons  for  the  alterations,  and  in  both  instances 
gave  evidence  of  memory  and  understanding.     After  the  al- 
terations were  read  over  to  him,  he  said  they  were  right. 
After  the  execution  of  the  codicil,  the  witness,  James  Kean, 
^t  by  the  bedside,  and  conversed  with  the  testator.  He  said, 
addressing  the  witness,  "  Jonas,  I  have  been  worried  about 
this,  for  fear  I  could  not  get  it  fixed."  He  then  stated  that, 
^''^ving  the  codicil  fixed,  he  wa^  satisfied.  He  reached  his  hand 
^^^r  to  the  witness,  and  said,  "  I  am  now  ready  to  die ;  I  was 
^^^cly  before — all  but  that."  The  witness  says  he  had  been  ac- 
^^^inted  with  the  testator  for  twenty  years ;  that  he  was  a 
*  ^an  of  decision  and  firmness ;  and  from  the  conversation 
^^  liad  with  him  that  day,  and  a  few  days  before,  he  thought 
^    had  the  best  mind  of  any  man  of  his  age  he  had  ever 
'^^own. 

^Ve  have  here  the  testimony  of  three  intelligent  and  disi- 
nterested witnesses  in  favor  of  the  competency  of  the  testator 
^^   the  time  the  codicil  was  executed.     Although  Mr.  Turner 
^^8  not  examined  as  a  witness,  the  position  he  occupies 
towards  all  the  parties — the  fact  of  his  receiving  the  instruc- 
tions as  to  the  codicil  the  day  before  its  execution,  and  his 
V^osence  at  the  time  superintending  its  execution — is  testi- 
mony as  strong  in  favor  of  the  testator's  competency  as  if  he 
^^^  given  direct  evidence  to  that  eflfect  as  a  witness  upon 
me  stand.     In  corroboration  of  the^e  witnesses,  we  have  the 
^timony  of  Doct.  Clarke.  From  the  8th  of  February  to  the 
<  th  of  March,  the  testator  had  no  attending  physician.  Doct. 
Clarke  was  called  in,  and  visited  him  for  the  first  time  on 
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the  7tli  of  March,  and  attended  him  as  his  physician  to  the 
time  of  the  testator's  death.     He  testifies  that  at  his  first     ! 
visit  the  testator's  mind  was  perfectly  clear;  that  his  dis- 
sease  had  no  direct  connection  with  his  mind,  and  would  not 
afi*ect  his  mind  directly  as  fever  would ;  that  he  saw  nothing 
about  his  case  which  would  lead  him  to  doubt  his  compe- 
tency to  make  a  will ;  that  on  the  13th  of  March,  when  he 
next  visited  him,  he  found  him  pretty  much  the  same  as  at 
his  first  visit,  and  so  again  at  his  next  visit  on  the  17th  of 
the  same  month ;  that  on  the  20th  he  was  worse ;  on  the  23d 
he  was  insensible ;  on  the  24th  he  died.     He  explains  the 
characteristics  of  the  disease,  which  explanation  reconciles 
the  testimony  of  the  witnesses,  who  declare  that  at  the  times 
they  saw  him  he  was  incompetent  to  make  a  will,  with  the 
testimony  of  the  subscribing  witnesses,  that  when  he  executed 
the  codicil  he  was  competent.     It  appears  to  me  that  there 
is  nothing  in  the  evidence  which  hiis  been  adduced  on  the 
part  of  the  caveator  to  invalidate  the  evidence  of  the  sub- 
scribing witnesses,  and  that  it  is  proved,  beyond  any  reason- 
able doubt,  that  the  testator,  at  the  time  he  executed  the 
codicil,  was  of  sufficient  sound  mind,  memory,  and  under- 
standing to  dispose  of  his  property  by  will. 

As  to  the  other  objection  against  admitting  the  codicil  to 
probate — that  the  codicil  was  induced  by  undue  influence — ^ 
do  not  think  there  is  any  evidence  to  justify  the  charge.  Ther^ 
is  no  evidence  that  Benjamin  or  John  ever,  at  any  time,  h^^^ 
any  conversation  with  their  father  about  making  his  wil** 
The  facta  that  Benjamin  once  said  he  was  going  to  try  ^^ 
make  his  father  give  John  the  homestead ;  that  when  it  wl*^ 
alleged  his  father  was  out  of  his  mind  John  denied  it ;  th^ 
John  lived  with  his  father,  and  was  kind  and  attentive  '^^ 
him ;  that  he  went  after  the  witnesses  to  attest  the  will-   ■ 
that  John  said  his  father  was  going  to  make  his  will  in  Febri^ 
ary,  1853,  (which  \vas  the  time  the  first  will  waa  executed^ 
and  that  Edward  Turner  w\'is  coming  up  for  the  purpos^^ 
that  Benjamin  wanted  the  old  man  to  sell  his  timber  to  p*^^ 
his  debts,  and  influenced  him  in  reference  to  the  manageme^^ 
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his  property — these  are  all  the  facts,  or  the  principal  ones, 
lied  upon  to  show  undue  influence.  They  amount  to 
)thing  in  establishing  the  allegation,  that  the  codicil  in 
lestion  was  the  result  of  undue  influence,  exerted  either  by 
)hn  or  Benjamin  over  their  father.  Such  are  not  the  in- 
lences  which  the  law  regards  as  undue  or  illegal.  The  in- 
lence  must  be  such  as  to  destroy  the  free  agency  of  the 
in  over  whom  it  is  exerted,  whether  threats  of  bodily  harm 
unceasing  importunities  to  a  man  on  his  death  bed,  or  by 
i  of  unkindness,  when  the  subject  of  it  is  in  the  power  and 
the  mercy  of  another ;  if  the  individual  occupies  a  position 
P'ards  another,  dependent  upon  him  for  their  little  atten- 
ds and  conveniences,  which  alone  make  life  supportable, 

that  he  cannot  say  no  to  a  mere  request  that  is  made  of 
a ;  no  matter  how  little  the  influence,  if  the  free  agency  is 
itroyed,  it  vitiates  the  act  which  is  the  result  of  it.  "  A 
tator  should  enjoy  full  liberty  and  freedom  in  the  making 
his  will,  and  possess  the  power  to  withstand  all  contradic- 
n  and  control.  That  degree,  therefore,  of  importunity  or 
due  influence  which  deprives  a  testator  of  his  free  agency, 
ucL  is  such  as  he  is  too  weak  to  resist,  and  will  render 
i  instrument  not  his  free  and  unconstrained  act,  is  suffi- 
:nt  to  invalidate  it,  not  in  relation  to  the  person  alone 

whom  it  is  so  procured,  but  as  to  all  others  who  are  in- 
^ded  to  be  benefited  by  the  undue  influence."  6  Gill  <Sf 
hns,  302.  In  this  case  there  is  no  proof  at  all  of  either 
bus  or  Benjamin's  attempting  in  any  way,  by  word  or 
ed,  to  exert  any  influence  over  their  father  in  reference  to 
e  disposition  of  his  property. 
It  was  proved  that  the  old  man  repeatedly  declared  that 

was  his  intention  to  divide  his  property  equally  among 
8  children.     This  evidence  was  objected  to.     The  evidence 

competent.  Where  the  sanity  of  the  testator  is  in  ques- 
oft,  and  where  undue  influence  is  sought  to  be  established, 
'  is  competent  to  give  in  evidence  the  declarations  of  the 
^cedent  to  show  that  the  disposition  of  his  property  by  the 
'riting  which  is  propounded  for  probate  is  in  opposition  to 

Vol.  II.  z 
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his  intention,  as  manifested  by  his  repeated  declarations  upon 
the  subject.  The  declarations  in  this  case  amount  to  nothing. 
If  the  codicil  had  not  been  made,  the  disposition  of  the  testa- 
tor's property,  by  the  will  of  February,  1853,  was  as  incon- 
sistent with  his  repeated  declarations,  as  proved,  as  is  the 
disposition  made  of  his  property  by  this  codicil.  All  his  child- 
ren had  been  advanced  from  time  to  time  in  real  estate,  ex- 
cept his  son  John ;  and  whether  John  gets  more  by  the 
codicil  than  some  of  the  other  children  received  by  advance- 
ments, is  a  matter  of  doubt  and  dispute. 

I  think  that  the  competency  of  the  testator  is  established, 
and  that  the  allegation  of  undue  influence  is  not  proved.  The 
codicil  was  executed  with  all  the  formalities  required  by  lavr, 
and  is  entitled  to  be  admitted  to  probate. 


Garret  Garrison,  appellant,  and  Executors  of  Peteb    ^' 
Garrison's  will,  respondents. 

On  a  question  of  testamentary  capacity,  evidence  of  the  opinions  of  ^^7 
nopses,  though  competent,  is  merely  i»reliminary  to  the  further  inqn  "^ 
of  the  facts  and  circumstances  upon  which  their  opinions  are  formed.       ^ 

It  is  not  the  opinion  of  the  witness  upon  which  the  court  relies,  but  ^^^ 
court  draws  iis  own  conclusion,  and  forms  its  own  judgment  from  C  ^ 
premises  which  have  produced  the  conviction  in  the  mind  of  the  witpc^^ 

The  mere  opinion  of  a  subscrihing  witness  is  entitled  to  no  more  weig  -^ 
with  the  court  than  that  of  any  other  witness. 

The  opinion  of  a  witness  who  is  a  stranger  to  the  testator,  and  Vfho  sees  ^^ 
hears  nothing  except  what  is  necessary  to  enable  him  to  attest  the  i^^ 
strument  as  a  subscribing  witness,  is  not  as  much  to  be  relied  upon  ^^ 
that  of  a  neighbor  and  familiar  acquaintance  of  the  testator.  The  opi^^ 
ion  of  neither  is  of  any  weight  with  the  court,  except  as  it  proves  it*^^ 
to  be  a  correct  and  sound  conclusion  from  facts  which  justify  and  wft»*^ 
rant  it. 

A  man  who  will  subscribe  an  instrument  attesting  that  the  testator  is 
sound  mind,  memory,  and  understanding,  and  then  repudiate  under  oa^ 
his  own  attestation,  does  not  occupy  a  position  that  will  justify  a  coc^ 
in  giving  any  weight  to  bis  own  opinion. 
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A,  B.  Woodruff  and  W.  Fennington,  for  appellant. 

-D.  Barcalow  and  A,  0,  Zabriskiej  for  respondents. 

The  Ordinary.  This  writing  was  propounded  for  pro- 
bate, as  the  last  will  and  testament  of  Peter  A.  Garrison, 
deceased,  to  the  surrogate  of  the  county  of  Bergen.  A  caveat 
was  put  in  against  proving  it.  A  protracted  investigation 
was  had  before  the  Orphans  Court  of  the  county,  and  that 
court  unanimously  admitted  the  will  to  probate.  The  ca- 
veators have  appealed  from  this  order  of  the  Orphans  Court 
to  this  court. 

There  are  two  objections  made  to  the  admission  of  the 
^ill  to  probate. 

J^irsL  That  the  decedent  had  not  suflScient  mental  ca- 
pacity, at  the  time  the  paper  was  executed,  to  make  a  will. 
^Secojul.  That  either  in  consequence  of  fraud,  mistake,  or 
Borne  circumstance  beyond  the  decedent's  control,  the  con- 
"^nts  of  the  writing  are  not  such  as  he  intended  they  should 
be,  and  that  therefore  the  writing  is  not  the  decedent  s  will. 
This  will  was  executed  on  the  26th  of  June,  1854.     The 
decedent  died,  on  the  23d  day  of  July  following,  at  the  age 
^f  sixty-three  or  four  years.     The  disease  which  caused  his 
death  was  consumption,  produced  by  the  excessive  use  of 
ardent  spirits. 

As  to  the  evidence  of  the  general  capacity  of  the  testator 

for  the  ordinary  business  of  life,  we  have  the  following  facts, 

which  are  not  controverted.     He  was  the  owner  of  a  large 

wm,  which  he  inherited  from  his  father,  in  the  county  of 

Bergen,  and  another  farm,  of  some  hundred  acres,  adjoining 

ttie  same,  which  he  had  acquired  himself.    He  carried  on  the 

oTisiness  of  fanning  for  some  thirty-five  years  immediately 

preceding  his  death.     He  was  the  overseer  of  his  own  farm, 

^od  superintended  and  carried  it  oft  without  the  agency  or 

wd  of  any  one  else.     Most  of  the  time  his  family  consisted 

of  several  members.    He  was  always  the  head  of  his  family, 

^i,  as  such,  was  always  regarded  and  respected  by  its  in- 


268  PREROGATIVE  COURT. 


Qarrison  v.  Executors  of  Garrison. 


mates.     He  bought  and  sold  both  real  and  personal  estat— - 
made  his  own  bargains,  executed  papers,  kept  his  own  a- — 
counts,  invested  his  money  and  received  the  interest,  a^^ 
transacted  all  business  appertaining  to  the  management     ^ 
his  property  and  his  domestic  aflFairs  without  even  the  frien^ ' 
advice  or  interference  of  any  one.    During  all  this  time  tb^' 
is  no  evidence  of  his  ever  having  even  once  made,  or  of  ^ 
having  proposed  to  make  an  improvident  bargain,  or  of  co'^ 
mitting  a  mistake  of  the  most  trivial  kind  in  all  these  vm^  ^ 
ous  transactions  from  which  the  inference  could  be  deduC^^ 
that  he  was  not  perfectly  competent  to  their  transactic^ 
This  superintendence  and  management  of  his  affairs  cc^  ' 
tinned  to  the  day  of  his  death;   and  there  is  nothing    ^ 
the  case  to  show  that  any  one,  during  his  life,  except  ot^ 
single  individual,  and  he  a  mere  passing  acquaintance,  e:?» 
pressed  the  opinion  that  he  was  not  fully  competent  to  mat^ 
age  his  own  affairs.     And  yet  many  respectable  witnesses 
testify  that,  during  the  few  months  preceding  his  death,  an^ 
more  particularly  about  the  time  of  the  execution  of  thi- 
will,  he  was  not  of  sufficient  mental  capacity  to  transac" 
business,  and  to  dispose,  by  last  will  and  testament,  of  tha'i 
property  which  he  was  from  day  to  day  managing  with  pru- 
dence and  judgment.     It  is  my  duty,  therefore,  to  look  at 
the  facts  upon  which  such  opinions  are  based,  and  to  deter- 
mine whether  they  justify  the  conclusion  to  which  the  wit- 
nesses have  arrived.     The  very  best  evidence  of  a  man'ai 
capacity  to  dispose  of  his  property  by  last  will  and  testa- 
ment is  the  fact  of  his  management  and  disposition  of  it,  in 
every  other  respect,  with  prudence  and  judgment.    It  is  diffi- 
cult to  conc3ive  how  it  is  possible  for  a  man  to  have  the  sole 
control  of  his  property,  to  buy  and  sell  with  judgment,  and 
to  dispose  of  the  proceeds  judiciously,  and  yet  deny  to  him 
the  capacity  of  saying  how  his  property  shall  be  disposed  of 
when  death  deprives  hftn  of  his  personal  control  over  it. 
The  capability  of  the  testator  to  discharge  the  duties  of  a 
public  situation  affords  a  strong  presumption  of  his  capacity 
to  make  a  will.    }Vhite  v.  WiUon,  13  Ves.  87. 
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On  both  sides  witnesses  have  been  required  to  give  their 
opinions  as  to  the  capacity  of  the  testator.  This  evidence  is 
competent ;  it  is  merely  preliminary  to  the  further  inquiry 
of  the  facts  and  circumstances  upon  which  these  opinions  are 
formed.  It  is  not  the  opinion  of  the  witness  upon  which  the 
court  relies,  but  the  court  draws  its  own  conclusion  and 
forms  its  own  judgment  from  the  premises  which  have  pro- 
duced the  conviction  in  the  mind  of  the  witness.  The  mere 
opinion  of  a  subscribing  witness  is  entitled  to  no  more  weight 
with  the  court  than  that  of  any  other  witness.  It  is  true  he 
is  called  upon  by  the  testator,  as  his  witness  of  the  execution 
of  the  instrument  and  of  his  competency  to  make  a  will, 
and  the  theory  is,  that  "  the  attesting  witnesses  to  a  will  are 
regarded  in  the  law  as  placed  around  the  testator  in  order 
that  no  fraud  may  be  practised  upon  him  in  the  execution  of 
the  will,  and  to  ascertain  and  judge  of  his  capacity."  1  Jar- 
^f^n  73.  Our  experience  in  these  matters  is  suflScient  to 
satisfy  us  that  the  subscribing  witnesses  seldom  if  ever  take 
any  pains  to  ascertain  the  capacity  of  the  testator,  and  are 
generally  those  who  know  least  of  his  general  character  and 
disposition  or  of  his  mental  capacity.  As  a  general  thing, 
^ery  little  regard  is  paid  by  the  testator  to  the  character  of 
"le  individuals  who  are  called  upon  as  the  attesting  wit- 
nesses to  this  most  solemn  and  important  act.  Their  duty  is 
discharged  by  their  formal  attestation  of  the  instrument; 
and  any  effort  on  their  part  to  ascertain  the  state  of  mind  of 
the  testator,  or  the  fact,  whether  he  was  the  dupe  of  others 
^ho  were  more  active  in  the  transaction,  and  upon  whom 
the  testator  was  reposing  his  confidence,  would  be  regarded 
^  inquisitive,  and  as  an  unwarrantable  interference*  with 
otters  which  did  not  concern  them.  The  opinion  of  a  wit- 
ness who  is  a  stranger  to  the  testator,  and  who  sees  or  hears 
jiothing  except  what  is  necessary  to  enable  him  to  attest  the 
instrument  as  a  subscribing  witness,  is  not  as  much  to  be  re- 
hed  upon  as  that  of  a  neighbor  and  familiar  acquaintance  of 
the  testator.  The  truth  is,  the  opinion  of  neither  is  of  any 
height  with  the  court,  except  as  it  proves  itself  to  be  a  cor- 
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rect  and  sound  conclusion  from  facts  which  justify  and  war- 
rant it.     A  man  who  will  subscribe  an  instrument  attesting 
that  the  testator  is  of  sound  mind,  memory,  and  understand- 
ing, and  then  repudiate  under  oath  his  own   attestation, 
does  not  occupy  a  position  that  will  justify  a  court  in  giving 
any  weight  to  his  mere  opinion.     A  will  may  be  sustained 
although  all  the  subscribing  witnesses  depose  to  the  inca-^ 
pacity  of  the  deceased.    Le  Breton  v.  Fletcher^  2  Hogg,  568  ^ 
Lowe  V.  JoUiffe,  1  Sir  Wm.  BL  365 ;  Shelford  on  Lnnaa^ 
54,  55.     An<l  it  is  a  frequent  occurrence  for  a  will  to  be  re- 
fused probate,  notwithstanding  the  strongest  kind  of  testi- 
mony in  support  of  the  mental  capacity  of  the  decedent, 
have  thought  proper  to  say  more,  as  to  the  weight  to  be    " 
given  to  the  evidence  of  a  subscribing  witness,  than  perhaps 
is  called  for  by  this  particular  case.     But  in  several  cases, 
lately  argued  before  this  court,  an  undue  weight,  it  seemed 
to  me,  was  attached  to  the  opinions  of  subscribing  witnesses, 
and  an  idea  seemed  to  prevail  that  a  court  ought  not  to 
scrutinize  as  closely  the  facts  from  which  such  witnesses 
formed  their  opinions  as  those  which  were  the  base  upon 
which  the  opinions  of  other  witnesses  rested.     The  observa- 
tion of  Swinburn  is  applicable  to  all  witnesses — whether  at- 
testing or  'Otherwise — "  it  is  not  suflScient  for  a  witness  to 
depose  that  the  testator  was  mad  or  beside  his  wits,  unless  a 
suflBcient  reason  can  be  given  to  prove  this  deposition,  as 
that  he  saw  him  do  such  acts,  or  heard  him  speak  such 
words,  as  a  person  having  reason  would  not  have  done  or 
spoken."  /Swinburn  72. 

Let  us  examine  with  some  particularity  the  testimony,  in 
order  \o  extract  from  it  the  facts  and  circumstances  from 
which  a  conclusion  is  drawn  unfavorable  to  the  testamentary 
capacity  of  the  decedent.  I  will  take  the  witnesses  upon 
whom  the  caveators  mainly  rely  in  resisting  the  proof  of  the 
will. 

Cornelius  H.  Van  Houten  expresses  the  opinion  that  the 
testator  was  incompetent  for  business — that  his  faculties  wer^ 
pretty  well  destroyed — that  his  mind  was  gone.   The  witness 


FEBRUARY  TERM,  1858.  271 

Garrison  v.  Executors  of  Garrison. 

says  he  never  had  any  business  transaction  with  the  deceased, 
and  that  his  acquaintance  with  him  was  "  a  mere  street  or 
passing  acquaintance."    The  foundation  for  this  witness'  un- 
favorable opinion  was  what  occurred  at  two  interviews  be- 
tween them.     The  first  was  in  March  or  April,  1853,  when 
they  met  at  a  vendue.     The  witness  says,  "  he  was  alone, 
standing  at  the  farm  at  a  vendue  at  Van  Embergh's;  I 
"talked  up  to  him,  and  asked  him  how  he  got  along;  he 
shook  his  head,  and  said  he  did  not  know ;  then  I  told  him 
he  looked  bad,  and  then  he  used  the  words  again,  /  dont 
kmyv) ;  and  then  he  told  me  he  had  lost  his  wife;  I  knew  it 
^fore  she  was  buried.    Then  he  kind  of  made  a  motion  with 
Ws  hand,  and  acted  very  singular;  but,  says  he,  I  am  a 
speculator.     What  do  you  speculate  in,  I  said.     Well,  says 
^^y  everything — so  I  looked  at  him  and  he  began  to  grin. 
So  then  he  asked  me  who  I  was ;  well,  then  I  told  him  who 
I  Was.    Well,  he  says,  I  don't  know  you ;  I  then  told  him, 
^  he  did  not  know  me,  he  did  not  know  much  at  all."    This 
singularity  of  conduct  is  accounted  for  by  the  witness  him- 
self.   The  witness  discovered  at  once  that  it  was  the  result 
<>f  intoxication.    He  told  deceased  that  he  had  been  drinking 
too  much,  and  walked  away  from  him.     The  second  inter- 
view referred  to  by  the  witness  was  in  February,  1854,  in 
f aterson.     The  deceased  was  with  his  black  man,  who,  at 
wie  moment  witness  saw  him,  was  helping  deceased  out  of  his 
v^gon.    Witness  asked  him  how  he  did,  when  "  he  looked 
around  kind  of  wild,  and  asked  his  black  man  who  that  was." 
The  witness  says,  "  /  saw  he  was  pretty  well  drunk,  so  I 
talked  off,  and  I  have  not  seen  him  since."     The  witness 
saw  him  at  another  time,  when  he  does  not  say  he  was  under 
the  influence  of  liquor,  and  at  that  time  he  says  he  talked 
^tionally.    The  witness  says  he  formed  his  opinion  from  the 
tftlk  and  actions  and  peculiar  laugh  of  the  deceased ;  and  yet, 
^hen  he  was  sober,  there  is  no  pretence  of  his  ever  having 
^Aibited  to  the  witness  any  of  these  peculiarities.     They 
^®re  all  perfectly  natural  to  a  man  under  the  influence  of 
H^OT]  and  it  is  very  manifest,  from  all  the  witness  says. 


^ 


272  PREROGATIVE  COURT.  ' 

Garrison  v.  Executors  of  Garrison. 

that,  according  to  his  own  observation,  the  actions  and  re- 
marks which  he  considered  as  evidences  of  mental  aberration 
were  not  observable  when  deceased  was  sober. 

The  next  witness  called  upon  by  the  caveators  was  James 
B.  Beam.     He  was  a  nephew  of  the  testator's  wife,  was  in 
the  habit  of  visiting  the  testator  frequently ;  their  families 
were  on  friendly  terms.     This  witness  testifies  to  many  in- 
terviews between  himself  and  testator,  and  details  the  con- 
versations.    Thoy  were  upon  the  subject  of  the  testators 
property,  his  relations,  and  domestic  concerns,  and  upon  his 
intended  disposition  of  his  property.     These  conversations 
the  witness  testifies  to  as  all  perfectly  rational,  and  as  they 
are  detailed  by  the  witness  they  appear  to  be  so.     The  wit- 
ness does  not  mention  one  fact,  during  their  long  and  familiar 
intercourse,  from  which  the  inference  can  be  drawn  that  b^ 
was  not  of  sufficient  mental  capacity  to  make  a  will.    3^ 
says,  "  whenever  I  saw  him  he  always  talked  rational."  Tb^ 
witness  does  not  express  an  opinion  unfavorable  to  the  t©B- 
tator's  capacity.     He  says  that  deceased  was  an  intemperate 
man,  and  that  he  never  saw  him  when  he  had  not  bee^ 
drinking  more  or  less ;  that  he  had  seen  him  when  his  drinl^' 
ing  habits  would  not  interfere  with  any  particular  busine-^^ 
he  might  have  on  hand,  and  that  he  had  seen  him  in  liquO^ 
when  he  would  consider  him  incapable  of  attending  to  aim  ^ 
particular  business.     And  the  witness  adds,  "any  man  i^ 
liquor  I  consider  incapable  of  attending  to  business;  I  doa  *  ^ 
know  that  it  would  interfere  with  his  judgment  particularly-- 
He  further  says,  he  can't  say  he  ever  observed  any  particul^--^ 
change  in  testator's  mind  from  the  time  he  first  knew  hit^ 
until  the  Monday  previous  to  his  death;  and  that  he  nev^^- 
saw  him,  when  he  was  sober,  that  ho  was  unfit  to  do  bus  ^^ 
ness  until  up  to  the  time  of  the  Monday  mentioned. 

Col.  Josiah  Beam^  whose  sister  the  testator  married,  meC^ 
tions  no  fact  from  which  he  is  willing  to  infer  the  testator^ 
incapacity.     He  had  seen  him  when  he  was  in  great  gri  -^ 
occasioned  by  the  death  of  his  wife.    He  would  pull  his  hai- 
and  say  he  was  crazy,  but  at  such  times  the  conversatio:^^ 
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they  had  together  showed  the  testator  was  perfectly  rational ; 
he  says  he  saw  no  change  in  the  testator's  mind  up  to  June, 
the  day  before  the  will  was  made,  and  that  he  did  his  busi- 
ness as  well  as  other  men  about  the  neighborhood.    The  wit- 
ness saw  him  the  day  before  the  will  was  drawn,  and  says, 
that  on  that  day  he  could  not  possibly  have  composed  his 
mind  so  as  to  dispose  of  his  estate,  nor  any  other  man  in  his 
situation.    The  witness  describes  that  situation.    It  was  great 
bodily  suffering  from  the  disease  which  had  seized  upon  him ; 
and  the  discomposure  of  his  mind  was  owing  to  the  suffering 
of  the  body. 

Rebecca  Garrison  is  the  most  important  witness  produced 
on  the  part  of  the  caveators ;  and  if  she  cannot  state  facts 
and  circumstances  connected  with  the  deceased,  from  which 
tlie  conclusion  can  be  drawn  that  he  had  not  suflicient  mind 
to  enable  him  to  dispose  of  his  estate  with  understanding 
and  reason,  then  that  fact  cannot  be  established.  She  was 
the  sister  of  testator's  wife,  and  had  lived  in  the  family  since 
^e  year  1850.  Since  the  death  of  the  testator's  wife,  in 
December,  1852,  she  had  the  charge  of  the  domestic  affairs 
^^  the  family.  She  always  ate  with  him  at  his  table,  con- 
versed freely  with  him  about  all  his  business  matters  and  his 
doubles,  and  was  his  only  confidant  after  his  wife's  decease, 
obe  knew  more  about  him  than  any  other  living  person. 
8be  was  a  most  willing  witness  on  behalf  of  the  caveators, 
*Qd  they  have  obtained  from  her,  as  a  witness,  the  full 
benefit  of  all  she  knew  to  their  advantage.  The  first  cir- 
cumstance the  witness  details  was  an  occurrence  in  February, 
previous  to  the  testator's  death.  •  As  the  testimony  of  this 
Witness  is  so  important,  I  shall,  in  referring  to  it,  give  the 
''^ts  she  states  in  her  own  language.  She  says :  "  the  last 
^f  February  of  last  year  the  testator  left  home  to  go  to  Bar- 
"^olf's;  the  sun  was  about  an  hour  high;  I  asked  him  how 
iong  he  was  going  to  stay;  he  told  me  he  didn't  know 
^nether  he  would  stay  till  bedtime  or  not;  I  told  him  I 
^ould  wait,  and  would  not  go  to  bed  until  he  came  home ; 
^  said  I  must  not  be  afraid ;  my  son  was  with  him.    He 
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came  home  about  seven  o'clock  in  the  evening;  he  came  to 
the  gate,  and  told  my  son  uncle  Peter  was  come ;  he  stepped     1 
on  the  stoop,  and  knocked  at  the  door ;  I  never  knew  him  to 
knock  at  the  door  before ;  I  said  come  in ;  he  opened  the 
door,  and  came  a  little  distance  on  the  floor,  and  asked  if  he 
could  stay  there,  and  my  boy  told  him  yes,  and  he  thought 
he  was  joking.    He  did  not  appear  to  be  in  liquor ;  he  looked 
very  wild  when  he  came  in,  and  asked  if  he  could  st«ay;  he 
then  turned  round,  and  went  out  again,  and  went  throu^ 
the  little  gate  again  and  big  gate,  and  went  up  the  road  as 
fast  as  he  could  step.     I  told  my  son  to  go  after  him,  and 
fetch  him  back ;  he  went  after  him,  and  fetched  him  back  in 
the  house.     He  said,  when  he  came  in,  he  was  not  at  home 
— it  was  not  his  house,  it  was  other  people's  house.    Then 
he  took  the  candle,  and  opened  the  middle  door,  and  went 
into  the  entry,  and  holding  up  the  candle,  and  looking  all 
about,  he  said,  this  is  not  my  house,  it  is  other  peoples 
house ;  and  when  he  was  alone  in  the  entry  I  peeped  in  to 
see  what  he  was  doing,  and  he  was  talking  to  himself.    I^ 
my  opinion  he  was  not  in  his  right  mind  at  all  by  his  ap* 
pearance.     Then  he  c<ame  out  of  the  entry,  and  went  out  ^^ 
doors  the  second  time ;  he  came  out  of  the  middle  door  agai^» 
and  said  it  was  not  his  house,  and  he  was  going  home.    yU 
son  went  after  him  again,  for  the  second  time,  and  got  hi'^ 
by  the  corner  of  the  granary,  and  asked  him  to  come  i'^' 
Testator  then  had  a  pen-knife  in  his  hand  open — it  wa3   ^ 
knife  with  two  blades,  and  he  had  the  big  blade  open,  whi^* 
was  about  as  long  as  my  finger;  then  when  he  came  in  1>^ 
wanted  to  go  off  again,  and  said  it  was  not  me;  it  was  n^ 
Beckey  in  the  house.    We  wanted  him  to  lie  down — to  go  ^' 
bed.     We  could  not,  at  first,  get  him  to  do  so.     He  said  t* 
wanted  to  go  home ;  he  started  up  and  looked  at  the  he^^ 
and  said,  this  is  not  my  bed — I  am  not  going  in  that  be*-'^ 
so  at  last  we  got  him  to  lay  down,  and  after  he  was  in,  ^ 
wanted  me  to  go  to  bed ;  I  told  him  I  could  not,  I  had  soc:^ 
work  to  do.     I  did  not  want  to  leave  him  alone  there  ^ 
stayed  with  him  until  between  three  or  four  o'clock,  and 
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never  closed  his  eyes  in  that  time.     A  Uttle  before  the  time 
of  which  I  have  been  speaking  it  seemed  as  if  he  was  bewil- 
dered in  his  head ;  he  laid  down,  and  asked  me  if  I  had  any 
egg8  in  the  house ;  I  told  him  I  had,  and  he  told  me  to  get 
one,  and  told  me  to  crack  it  in  a  glass ;  I  cracked  it  in  the 
glass,  and  gave  it  to  him,  and  he  drank  it  up.    He  then  said, 
give  me  another  one ;  and  I  gave  him  another  one,  and  he 
took  it;  he  then  asked  for  another  one,  which  was  the  third; 
he  took  that,  and  asked  for  the  fourth,  and  took  that ;  he 
asked  for  the  fifth  one — I  gave  him  the  fifth  one,  and  he  took 
tlat;  he  asked  for  the  sixth,  but  did  not  get  it.     John  Bar- 
tlolf  was  there,  and  said,  brother  now  stop,  you  have  got 
enough.     He  seemed  as  if  he  was  bewildered  in  his  head. 
The  first  day  of  March  last  he  and  I  had  been  to  Peter 
Bush  8.     I  did  not  hear  of  anything  until  he  stepped  out  of 
the  sleigh  on  his  return.     He  said  his  head  felt  so  queer  he 
^'auted  me  to  help  him  in  the  bed  as  soon  as  I  could,  for  it 
^oemed  as  though  the  house  went  all  around  with  him,  he 
^^d ;  I  got  ofl*  his  coat  and  boots — that  was  all  I  could  get 
^ff.    He  wanted  to  lay  down  so,  and  I  was  chiefly  all  night 
^p  with  him.    He  seemed  very  much  bewildered  in  his  head, 
^i^dwas  talking  about  everything;  he  was  not  drunk  that 
^ight." 

We  have  here  detailed  by  the  witness  all  she  ever  heard 

"^im  say,  or  saw  him  do,  during  the  period  of  the  last  four 

years  of  his  life,  which  was  any  evidence  of  unsoundness  of 

^ind.     At  most,  it  proves  only  that  there  were  three  nights 

blaring  the  last  four  years  of  his  life  when  he  was  out  of  his 

>^ind.     The  fact  of  the  short  duration  of  these  attacks,  not 

lasting  even  until  the  following  morning,  proves  beyond  a 

^oubt  the  general  soundness  of  the  testator  s  mind.     But  a 

>¥itnes8,  John  Bartholf,  explains  these  circumstances  detailed 

\y  Rebecca  Garrison,  which  show  they  were  only  temporary, 

^nd  were  no  evidence  of  a  permanent  unsoundness  of  mind, 

3t  was  at  his  house  the  testator  was  in  February,  as  the 

tbrmer  witness  alluded  to.    He  says  he  remembers  the  time ; 

That  testator  had  drank  a  little  too  freely ;  that  he  had  a 
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little  too  much  when  ho  came  there.  This,  then, "« 
more  than  a  fit  of  drunkenness,  and  not  a  fit  < 
This  witness  was  present,  too,  at  the  time  of  th 
taking  so  many  eggs.  He  tells  us  that  the  eggs 
with  metheglin,  and  it  is  not  surprising  that  si 
succession,  without  any  interval  except  of  time  8 
prepare  the  drams,  should  produce  a  temporary 
of  mind  and  prostration  of  body.  There  were  se 
witnesses  examined  for  the  caveators,  but  they 
facts  not  already  alluded  to  as  having  been  detail 
witnesses.  Now  it  is  quite  impossible  that  the  te; 
ing  the  last  years  of  life,  should  have  been  so  fee 
and  body  as  to  render  him  incapable  of  transacti 
and  unfit  to  dispose  of  his  property,  and  yet  Reb 
son,  with  him  almost  every  hour  of  those  years, 
be  able  to  mention  any  other  facts  from  which 
pacity  could  be  inferred.  I  do  not  refer  to  an} 
nesses  of  the  caveators,  because  they  mention  no 
than  are  detailed  in  the  testimony  already  examii 

It  is  very  evident  that  there  is  nothing  in  the 
upon  which  the  witnesses  found  their  opinions  c 
pacity  of  the  testator,  which  should  induce  the  co 
tate  in  admitting  the  will  to  probate. 

It  is  shown  that  the  testator  indulged  to  excesi 
of  ardent  spirits ;  that  he  was  an  habitual  drun 
his  body  wasted  away  by  degrees  under  the  effect 
dulgence,  and  that  it  was  the  cause  of  his  death, 
sympathized  with  his  body,  and  although  excessi^ 
tion  did  not  deprive  him  of  the  use  of  his  underst 
reason,  it  greatly  impaired  them,  and  at  times  re 
incapable  of  transacting  any  business.  It  is  furtb 
that  though  it  may  be  true  that  the  deceased's  g 
of  mind  did  not  render  him  incompetent  to  make 
that,  at  and  about  the  time  the  will  was  executec 
was  so  debilitated,  in  consequence  of  the  use  of  ar 
and  his  bodily  infirmitieS)  that  he  had  not  at  that 
cient  reason  and  understanding  to  perform  so  in 
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let  as  that  of  dictating  and  executing  his  last  will  and  testa- 
ment. 

■  Abram  Garrison,  the  first  subscribing  witness,  lived  within 
two  hundred  yards  of  him,  and  had  always  been  acquainted 
with  him.  He  says  that,  during  the  last  three  months  of 
testator's  life,  there  were  times  when  he  appeared  as  rational 
as  ever  he  was,  and  then  there  were  times  when  he  did  not 
appear  fit  to  do  business ;  that  on  the  day  the  will  was  exe- 
cuted, he  found  him,  as  he  expected  to  find  him,  in  a  weak 
condition ;  that  he  was  standing  and  walking,  was  very  weak ; 
he  did  not  speak,  but  only  nodded  assent  to  the  questions 
asked;  he  appeared  to  know  and  understand  what  was  going 
on  and  what  he  was  doing.  He  says  the  will  was  executed 
in  the  middle  of  the  day,  and  he  don't  think  testator  had 
been  drinking  any  that  day. 

James  Bartholf,  another  subscribing  witness,  had  known 
testator  about  eighteen  years.  He  says  he  conversed  with 
Wm,  at  the  time,  about  having  some  surveying  done  for  onia 
Carter,  and  testator  remarked  there  were  so  many  leaves  on 
^e  trees  he  did  not  see  how  the  line  could  be  run,  and  he 
Was  not  able  to  go  himself  and  show  the  corners.  He  oflFered 
the  witnesses  something  to  drink;  he  got  the  bottle,  set  it 
down,  and  told  them  to  drink ;  he  either  called  or  sent  for 
Water;  he  did  not  drink  with  them ;  he  said  he  did  not  drink 
*ny  then ;  he  said  he  thought  he  had  not  tasted  any  in  two 
^eeks.  The  witness  says :  "  he  seemed  to  me,  from  his  con- 
versation and  actions,  to  be  in  his  usual  mind  and  faculties 
^  I  had  before  seen  and  known  him ;  from  anything  I  saw 
^r  heard  then,  at  that  time,  and  from  what  I  saw  of  testator 
"efore,  I  did  not  have  any  doubt,  at  that  time,  but  that  his 
^ind  was  right,  and  that  he  was  competent  to  make  a  will.' 

Let  us  now  see  what  transpired  in  reference  to  the  execu- 
tion of  the  will,  and  look  at  the  conduct  and  actions  of  the 
testator  about  and  immediately  before  and  after  its  execu- 
tion, for  the  purpose  not  only  of  ascertaining  the  state  of 
inind  of  the  testator,  but  also  of  seeing  whether  there  is 
^'lything  in  the  second  proposition  of  the  caveators  that,  in 

^'OL.  II.  2  A 
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consequence  of  some  mistake,  fraud,  or  accident,  the  contents 
of  the  writing  are  not  such  as  the  decedent  intended  them. 
On  the  day  before  the  execution  of  the  will  the  testator 
was  very  ill,  and  evidently  felt  that  his  life  was  fast  drawing 
to  its  close.    Without  the  dictation  or  suggestion  of  anyone, 
on  the  afternoon  of  that  day,  he  sent  for  Henry  I.  Speer,  who 
was  the  draftsman  of  the  will.     The  next  morning  he  com- 
plained of  his  head,  and  said  to  Rebecca  Garrison,  his  house- 
keeper, that  he  was  too  confused  in  his  head  to  do  what  he 
had  to  do  on  that  day.     This  shows  that  he  remembered  the 
day.'s  work  he  had  marked  out  for  himself,  and  an  anxiety 
that  it  should  be  performed  ;  it  shows  his  retention  of  mem- 
ory, and  that  his  mind  was  occupied  with  the  subject  of  tb© 
final  disposition  of  his  property.     There  is  no  evidence  tka.t 
he  took  any  stimulating  drink  that  morning,  and  we  hav« 
his  own  declaration  to  one  of  the  witnesses  that  he  did  nat. 
He  told  Mrs.  Garrison,  on  that  morning,  that  he  had  sent  fo^ 
Mr.  Speer  to  write  his  will,  although  he  had  not  made  knoi^'^ 
that  fact  the  day  before,  when  Speer  was  sent  for.    TheX^ 
was   no  secrecy   about  the  transaction.     Speer  came  aft^^ 
breakfast.     The  will  was  executed  about  noon.    Speer  and    ^ 
stranger  dined  there  that  day,  and  after  dinner  the  thr^ 
walked  out  on  the  farm  together.     A  Mr.  Banta  came  the^^ 
to  get  a  cider  barrel,  and  the  testator  gave  directions  to  bi^ 
black  man  John  where  to  find  the  barrel  in  the  cellar,  an^ 
cautioned  him  not  to  take  one  that  was  there  marked  wi't* 
Van  Dolson's  name  on  it,  and  Mrs.  Garrison  says  she  did  ncy 
see  him  do,  or  hear  him  say  anything  that  day  to  make  h^' 
think  he  was  out  of  his   head,  except  his  remark,  in   tl*^' 
morning,  that  his  head  was  confused.    The  evidence  is  veX'l 
satisfoctory  that,  on  that  day,  he  was  entirely  free  from  tl> 
effect  of  intoxicating  drink,  and  that  there  was  nothix^ 
said  or  done  by  him,  on  that  day,  to  indicate  that  he  4^ 
not  enjoy,  at  that  time,  his  ordinary  strength  and  heal'^ 
of  mind,  memory,  and  understanding.     When  the  will  i^^ 
executed,  it  was  locked  up  in  the  bureau  drawer,  and  O^ 
testator  took  the  key.   The  next  morning  he  gave  Mrs,  Gr^ 
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rison  the  key,  and  told  her  to  get  the  paper  Speer  had 
written  the  day  before ;  he  told  her  it  was  on  the  top  of  a 
little  chest;  the  paper  was  handed  to  him,  and  he  asked  for 
his  specs ;  Mrs.  Grarrison  then  left  him,  after  telling  him,  if 
lie  wanted  anything,  to  rap  with  his  cane  on  the  floor ;  he 
Bat  there  nearly  three  hours,  as  the  witness  states;  he 
knocked  on  the  floor;  Mrs.  Garrison  went  up,  and  asked 
what  he  wanted ;  he  then  handed  her  the  paper,  and  told  her 
to  put  it  away ;  she  did  so.  Mrs.  Garrison  says  she  then 
aaked  "if  it  was  wrote  as  he  wanted  it,  and  he  said  no,  he 
could  not  make  out  one  half  of  it,  and  what  he  could  make 
out  of  it  was  not  as  he  wanted  it."  The  next  day  he  wanted 
the  will  again,  and  Mrs.  Garrison  got  it  for  him,  and  he  ex- 
Mnined  it.  She  says  she  asked  him  if  he  was  satisfied  with  it, 
and  he  said  no,  he  was  not — he  could  not  make  out  one  half 
of  it  to  read  it.  The  will  was  then  put  in  the  drawer,  which 
^as  locked,  and  he  put  the  key  in  his  pocket.  About  a  fort- 
liight  after  this  he  sent  again  for  Speer.  He  told  Mrs.  Garri- 
son he  wanted  Speer  to  come  and  take  care  of  it.  Speer  came 
there,  and  he  and  the  testator  were  alone  together.  He 
dined  there,  and  left  in  the  middle  of  the  afternoon.  The 
witness,  Mrs.  Garrison,  says  they  got  the  will,  and  sealed  it 
^P,  and  Speer  took  it  home  with  him.  Although  the  testa- 
tor had  before  said  that  the  will  was  not  as  he  wanted  it, 
tliere  is  no  evidence  that,  after  the  will  was  sealed  up  and 
dehvered  to  Speer,  he  ever  made  any  complaint  that  it  was 
'iot  as  he  wished  it. 

This  is  certainly  very  strong  evidence  to  show  that  the 
deceased  executed  this  will  with  intelligence,  and  that  the 
disposition  of  his  property  was  made  by  this  instrument  as 
*^®  desired  it,  without  his  being  influenced  or  dictated  to  by 
^'iyone.  To  corroborate  this  evidence  of  capacity,  I  will 
^efer  to  a  few  only  of  very  many  particulars  stated  by  the 

^tnesses. 
About  the  first  of  April,  previous  to  his  death,  James  B. 

•^^m,  a  witness  of  the  caveators,  borrowed  $500  of  him. 

•■•^tator  told  him  that  on  the  first  of  May  he  could  let  him 
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have  all  the  money.  He  counted  out  $400,  some  in  gold 
and  some  in  paper,  and  gave  Beam  a  note  of  $100,  which  he 
lield  against  some  individual.  Beam  took  the  money  and 
note,  and  gave  him  his  own  note  for  it  for  $500.  The  note 
was  endorsed  by  Mr.  Beam's  father,  and  testator  said  it  was 
good,  as  in  fact  it  was.  He  transacted  this  business  without 
any  one's  assistance. 

On  the  sixth  of  June,  previous  to  his  death,  he  executed  a 
deed  for  some  land  to  Aaron  G.  Grarrison,  another  witness  oi 
the  caveators.  Some  fifteen  months  before,  he  had  execute^i 
a  deed  for  the  same  property  to  the  father  of  Mr.  (jarri80i3^  * 
and  held  his  note  for  it.  The  deed  had  not  been  recorde<i': 
and  the  old  deed  was  cancelled,  that  a  new  one  might  b>< 
given  to  the  son.  Testator  held  the  fathers  note,  upc^'' 
which  interest  had  been  paid.  This  note  was  delivered  u.;^ 
and  a  new  one  was  given  in  place  of  it.  This  business  w^^ 
transacted  by  testator  without  any  assistance  and  witho^«^ 
his  exhibiting  any  want  of  capacity. 

On  the  eighth  of  the  same  month,  Lewis  White  purchas^^ 
of  testator  a  yoke  of  oxen,  a  wagon,  coal-box,  and  a  sla*^ 
He  paid  $50  in  cash,  and  gave  his  due-bill  for  $80,  whic:^ 
was  the  balance.  Mr.  White  says :  "  He  went  out  with  nC^ 
to  the  barn,  and  showed  me  everything  I  bought  of  him ;  k^ 
fixed  the  price  himself;  there  was  quite  a  good  deal  of  co^ 
versation  between  us  respecting  this  purchase;  he  wanted 't 
get  a  little  more  out  of  me  for  the  things,  and  we  finalS-  - 
agreed  upon  the  price  above  expressed.  At  the  time  I  sa-"^ 
no  diflerence  in  his  mind  from  what  he  had  formerly  be^? 
during  my  previous  acquaintance  with  him ;  he  then  appear^ 
in  mind  as  I  had  always  known  him.  After  the  eighth  ^ 
June,  I  bought  of  testator  some  hay,  corn,  potatoes,  butt^^ 
flour,  and  other  small  articles,  between  the  eighth  of  Ju:b^ 
last  and  until  within  a  day  or  two  of  his  death.  In  ^^ 
these  business  transactions  I  saw  no  want  of  mind  or  capacL  '^ 
to  do  business ;  he  was  as  sharp  to  make  a  bargain  the  l^^ 
transaction  as  he  was  at  the  first.  A  couple  of  weeks  aT*^ 
the  due-bill  became  due,  which  was  the  Wednesday  previo^ 
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to  his  death,  I  went  to  testator's  house  to  pay  the  due-bill ; 

at  the  time  it  became  due  I  was  sick,  and  could  not  get  out 

of  my  house.      On  the  Wednesday  previous  to  testator's 

death,  when  I  paid  the  due-bill,  I  found  him  pretty  sick,  but 

his  mind  was  all  right ;  he  knew  me,  and  gave  me  his  hand 

at  the  bedside ;  I  asked  him  how  he  did,  and  told  him  I  had 

come  to  pay  him  the  due-bill  he  held  against  me;  he  said  it 

was  all  right.     I  owed  him,  at  the  same  time,  a  good  deal 

for  articles  my  hands  had  got  of  him  while  I  was  sick, 

amounting  to  some  $55.     Before  that  I  did  not  know  how 

Bauch  I  owed  him  for  these  things ;  after  I  paid  the  due-bill, 

I  asked  him  how  much  I  owed  him  for  them ;  he  said  it  was 

all  down  in  his  memorandum  book,  as  he  had  kept  an  account 

of  it ;  he  told  the  lady  that  kept  the  house  for  him,  whom  I 

"^  heard  called  Beckey  Garrison,  to  go  and  get  the  book ; 

after  he  had  told  her  where  she  would  find  it,  she  went  and 

P>t  the  book ;  he  spoke,  and  told  me  to  look  over  and  see  if 

It  Was  right  as  he  had  put  it  down,  and  if  I  found  anything 

^rong  he  would  correct  it ;  I  found  everything  right  except 

the  hay,  for  which  I  thought  he  had  charged  a  little  too 

^^ch ;  he  had  charged  me  $15  per  ton,  and  I  could  buy  hay 

elsewhere  for  $10  per  ton  as  good  as  his;  I  told  him  so ;  he 

•aid  I  must  put  it  down  at  $10,  and  deduct  the  difference 

from  the  bill ;  I  stayed  that  day  until  three  or  four  o'clock, 

*nd  then  went  home.     The  money  I  owed  him  I  paid  to.  him 

Jttyself ;  he  sat  partially  up  in  his  bed,  and  he  looked  over  it 

^hile  I  counted  it  over  to  him  two  or  three  times,  and  he 

appeared  satisfied ;  the  money  was  in  two  dollar  bills ;  he 

J^ded  the  money  to  the  lady  who  waited  on  him,  and  told 

W  to  put  it  in  the  box  where  she  had  got  the  note  from, 

which  she  did." 

Jacob  Gould  went  to  work  for  testator,  on  his  farm,  on  the 
twenty- eighth  of  June,  which  was  two  days  after  the  execu- 
tion of  the  will,  and  worked  for  him  till  he  died.  The  next 
w«ek  after  Gould  went  there,  testator  went  out  in  the  field 
and  showed  him  which  piece  of  grass  he  should  cut  first,  and 
*^ow  he  should  cut  it.     He  gave  directions  what  work  was  to 

2  a* 
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be  done  from  day  to  day,  and  in  the  evening  Gould  would 
report  to  him  what  work  he  had  done.  He  says  he  never 
saw  him  unfit  to  do  business,  except  the  last  day  of  his  life. 
On  the  fourth  of  July  he  settled  with  Gould. 

The  last  of  May  he  called  upon  a  neighbor  to  go  with  him 
to  New  York  to  purchase  fish ;  they  went  together  to  New 
York,  and  testator  went  to  his  cousin's,  in  Brooklyn,  and 
stayed  the  night.  He  engaged  the  fish  to  be  delivered  in 
June,  between  the  tenth  and  the  fifteenth.  On  the  sixteenth 
or  eighteenth  of  June  he  went  to  his  neighbor,  who  had  been 
with  him  to  New  York,  to  see  why  the  fish  had  not  come. 
This  neighbor  says  he  transacted  his  own  business,  and  that 
he  saw  no  difference  in  him  from  former  years,  except  tha-t 
he  had  a  severe  cough. 

In  April,  testator  sold  a  farm  for  $5400.  He  entered  intc 
a  written  agreement,  by  which  he  was  to  convey  the  farm  i^^ 
consideration  of  $500  in  cash,  and  a  bond  and  mortgage  fo3 
the  balance.  On  the  ninteenth  of  May  the  deed  was  deliV 
ered  and  the  bargain  consummated. 

On  the  third  of  July,  testator  entered  into  negotiatior^- 
with  Mr.  Waters  for  the  sale  of  another  farm :  he  walked  oU- 
upon  the  farm,  and  named  his  price  at  $5000 ;  an  ofier  w^ 
made  of  $4000;  they  parted  to  meet  for  further  negotiation 
next  morning;  they  met,  and  a  written  agreement  wa^ 
signed  by  both  parties,  which  was  a  sale  of  the  farm  at  $400(7 
with  the  reservation  of  that  year's  crops,  and  testator  to  re- 
tain possession  of  the  farm  until  the  following  February.  Oc 
the  fifteenth  of  July  the  deed  was  executed,  and  a  few  day* 
afterward  the  papers  were  exchanged.  All  these  negotia- 
tions were  commenced  and  carried  through,  on  the  part  o: 
the  testator,  without  the  aid  or  advice  of  any  one  on  his  be- 
half; that  the  sales  were  judicious,  as  to  price  and  everj 
other  particular,  have  not  been  questioned  by  any  one. 

Uliaa  Tolly  and  Albert  Brown  were  inmates  of  testator  fi 
family  from  the  sixteenth  of  May,  immediately  preceding 
his  death,  until  the  twenty-first  of  June,  which  was  five  day* 
previous  to  the  execution  of  the  will.     They  saw  him  daily^ 
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and  ate  at  the  same  table  with  him,  and  they  never  observed 
anything  in  his  conversation  or  behavior  to  indicate  that  he 
did  not  enjoy  the  full  possession  of  all  his  mental  faculties. 

But  the  caveators,  as  evidence  of  the  incapacity  of  the 
testator,  appeal  to  the  contents  of  the  will  itself,  and  allege 
that  they  are  such  as  to  exclude  the  supposition  of  the  testa- 
tor's capacity.  The  contents  of  the  will  itself,  coupled  with 
the  situation  of  the  testator  and  the  circumstances  under 
which  it  was  made,  afford  important  evidence  as  to  his  ca- 
pacity. {HcUl  V.  Warren,  9  Ves.  jun,  610.)  And  it  seems 
that,  from  such  evidence  alone,  where  the  terms  of  the  sup- 
posed will  are  such  as  tend  to  exclude  the  supposition  of  the 
maker's  sanity,  the  jury  may  decide  against  the  validity  of  a 
will.  {Burr  v.  Daval,  8  Mod.  59.)  But  it  is  clear,  on  the 
other  hand,  that  it  is  not  sufficient  to  show  that  the  disposi- 
tions of  the  will  are  imprudent  and  unaccountable.  (3  Stark. 
^^*  1708.)  No  matter  what  the  dispositions  of  the  will  may 
1^«— no  matter  how  imprudent,  unreasonable,  or  unaccount- 
able they  are — no  presumptions  of  law  can  arise  from  them 
against  the  validity  of  the  will,  but  mere  natural  presump- 
tions from  which  a  court  or  jury  may  draw  the  inference  of 
fte  incapacity  of  the  testator.  In  this  case  it  is  said  that 
the  dispositions  of  the  will  are  not  only  imprudent,  unnatu- 
^t  and  unreasonable,  but  that  they  are  contradictory  to  the 
known  intentions  of  the  testator  and  to  his  repeated  declara- 
tions regarding  the  final  disposition  of  his  property. 

The  nearest  relative  of  testator  living  at  his  death  was 
^^  brother.  Garret  Garrison,  and  all  that  was  left  him  by 
the  will  is  the  wearing  apparel,  which  is  directed  to  be  di- 
^ded  between  him  and  testatbr's  black  man  John,  share  and 
™re  alike.  To  one  of  the  sons  of  Garret  Garrison  is  given 
five  hundred  dollars,  and  to  another  son  two  hundred  dollare. 
The  bulk  of  the  property  is  given  to  the  Board  family ;  three 
thousand  dollars  to  Garret  Hopper  Van  Horn,  who  married 
Mary  Ellen  Board,  natural  daughter  of  testator's  wife  before 
their  intermarriage;  five  thousand  to  Peter  G.  Board,  and 
other  legacies  to  other  members  of  the  family.     Eight  hun- 
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dred  dollars  is  left  to  Rebecca  Garrison,  a  sister  c 
ceased  wife,  and  two  hundred  dollars  to  Henry  I.  S| 
drew  his  will ;  five  hundred  dollars  he  directed  to  1 
interest  for  the  benefit  of  his  black  man  John. 

When  the  deceased  married  his  wife  she  had  a  c 
who  was  a  natural  child.  Testator  himself  had  no 
by  his  wife.  After  their  marriage,  this  daughter 
John  F.  Board,  and  the  descendants  of  this  daughte 
principal  legatees  of  the  will.  It  is  shown,  by  se\ 
nesses,  that  the  testator  repeatedly  declared  that  th 
had  received  enough  of  his  property,  and  that  th€ 
never  get  any  more  of  it,  if  he  had  his  senses, 
come  any  presumption  which  might  arise  from  these 
stances,  it  is  shown  that  the  deceased  always  manif 
greatest  attachment  and  affection  for  his  wife,  an< 
was  the  great  grief  caused  by  her  deaih  that  occasi 
excessive  intemperance,  and  the  peculiarities  whic 
hibited  manifesting  any  failure  or  aberration  of  mil 
attachment  he  always  manife^ited  for  the  Boards, 
standing  his  many  peevish  complaints  against  thee 
strongly  relied  upon.  The  daughter  of  Mrs.  Garri 
with  a  sister  of  her  mother  until  that  sister's  de 
daughter  was  then  thirteen  or  fourteen  years  of  a 
then  went  to  live  with  the  testator,  and  lived  with  1 
her  marriage  with  John  F.  Board.  Peter  G.  Board 
lived  with  testator  until  his  wife's  death.  There  'w 
any  difficulty  between  the  testator  and  any  of  tl 
family,  and  his  complaints  about  their  not  being 
enough  to  him  were  always  made  in  a  peevish  mai 
were  not  so  much  a  manifestation  of  any  hostility 
as  evidences  of  his  mortification  at  their  not  reci] 
his  attachment  for  them.  What  is  said  by  Rebecca 
shows  the  true  state  of  his  feelings  towards  them. 
"  the  old  man  was  glad  when  the  Board  family,  ( 
them,  came  there ;  when  they  did  not  come,  he  co 
of  it,  and  said  they  didn't  care  about  him."  His  c 
in  Garret  Hopper  Van  Horn  continued  up  to  the  ti] 
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death.  After  the  execution  of  the  will,  and  about  ten  days 
hefore  his  death,  when  he  had  confidential  business  to  trans- 
act, he  sent  for  Van  Horn,  and  sent  him  to  Paterson  to  ex- 
change the  papers  in  reference  to  the  sale  of  his  farm,  and  to 
receive  the  money  which  was  to  be  paid.  The  remark  he 
made  to  Mr.  Goetchius,  as  late  as  May  previous  to  his  death, 
is  calculated  to  mitigate  the  unfavorable  impression  of  his 
declarations,  that  the  Boards  should  not  have  any  more  of 
his  property.  He  said,  to  Mr.  Goetchius,  he  had  blood  re- 
lations who  appeared  very  friendly,  but  he  knew  what  it  was 
for,  it  was  only  for  his  property,  but  they  wouldn't  get  much 
of  it;  he  said  that  he  had  no  children  of  his  own,  but  that 
he  had  children  he  considered  his  own,  and  he  would  do  well 
hy  them.  He  alluded  doubtless  to  the  Boards  as  the  chil- 
dren he  had. 

There  is  a  circumstance  mentioned  by  Rebecca  Garrison, 
which  shows  clearly  that  the  testator  knew  this  will  con- 
Wned  just  what  it  in  fact  does,  and  that  the  testator,  some 
^ys  after  its  execution,  remembered  the  fact  well  that  it 
give  the  principal  part  of  his  property  to  Van  Horn  and  the 
Boards,  and  that  the  contents  of  the  will  were  what  he  in- 
^nded  they  should  be.  In  July,  after  he  made  his  will,  he 
^nt  for  Peter  (Jarrison,  one  of  his  nephews,  a  son  of  his 
hrother  Garret.  When  Peter  came,  he  told  Rebecca  Garri- 
son to  get  some  silver  spoons  he  had  in  the  house.  She 
says,  "  he  raised  up  in  bed,  and  took  the  spoons  out  of  my 
hand,  and  said,  here  Peter,  these  spoons  I'll  give  to  you ; 
and  then  be  said  he  did  not  want  his  spoons  he  got  from  his 
&ther  to  go  among  strangers ;  so  he  said,  if  they  went  unto 
the  Boards  and  Van  Horns  they  would  be  sold  for  old  silver ; 
^twhat  he  got  from  his  father  should  stay  among  the  Gar- 
risons." Here  was  an  intelligent  recognition  of  the  contents 
^f  the  will.  The  Boards  and  Van  Horns  could  not  get  them 
®^cept  under  the  will  he  had  made.  They  were  of  no  kin  to 
'^^j  and  they  could  not  possibly  get  the  spoons  or  any  other 
^  his  property  but  by  will. 

After  giving  this  case  the  best  consideration  in  my  power, 
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my  conclusion  is,  that  the  Orphans  Court  of  the  county      "^^ 
Bergen  were  right  in  making  the  order  to  admit  the  pap  ^^  ^ 
propounded  as  the  last  will  and  testament  of  Peter  A.  Ga.  ^^'^ 
rison  to  probate. 


Ephraim  Tomlinson,  appellant,  and  John  C.  Smallwooi 
and  others,  respondents. 

An  assignee,  under  the  act  entitled  "  an  act  to  secure  to  creditors  an  eqi 
and  ju8t  division  of  the  estates  of  debtors  who  convey  to  assignees  fofl 
the  benefit  of  creditorB,"  is  not  chargeable  with  interest  on  the  dividenJ 
in  his  hands  due  to  a  creditor,  although  he  may  have  delayed  settling 
his  final  account  in  the  Orphans  Court  for  a  much  longer  time  than  is 
allowed  by  the  statute  for  that  purpose,  unless  the  claim  of  the  creditor 
to  his  dividend  was  in  some  way  affected  by  the  noncompliancd  of  the 
assignee  with  the  requirements  of  the  statute. 

The  statute  makes  it  the  duty  of  the  assignee  to  declare  the  dividends,  and 
make  distribution  without  any  order  or  decree  of  the  court  for  that  pur- 
pose. The  dividends  become  payable  as  soon  as  there  is  money  in  hand 
for  the  purpose,  without  any  control  or  action  of  the  court.  The  statute 
requires  no  notice  to  be  given  to  the  creditor — it  is  his  duty  to  make  ap- 
plication to  the  assignee. 

The  filing  of  a  final  account  is  not  intended  as  notice  to  the  creditor  that 
the  dividends  are  ready. 

If  the  creditor  was  not  delayed  or  hindered  in  the  receipt  of  his  dividend 
by  the  delay  of  the  assignee  in  settling  his  -final  account,  but  failed  to 
receive  his  pay  only  because  he  neglected  to  call  on  the  assignee  and  de- 
mand it,  ho  is  not  entitled  to  interest. 

It  would  be  most  burthensome  and  unjust  to  lay  down  the  rule,  that  it  is 
the  duty  of  an  assignee  to  go  to  the  creditors,  and  tender  them  their 
money,  and  that  on  failure  of  his  doing  so  the  assignee  should  be  charge- 
able with  interest  on  the  money  in  his  hands. 


This  case  came  before  the  Ordinary  on  an  appeal  from  the 
Orphans  Court  of  Gloucester  county.  The  facts  are  suffi- 
ciently stated  in  the  opinion  of  the  Ordinary. 

Mr,  Dudlcijy  for  appellant,  cited  Nix.  Dig.  28,  §  2;  2 
Kent  230 ;  2  WiUiavis  on  Executors  1567  {note  1) ;  Gray  v. 
Thompson,  1  /.  C,  B,  82 ;  BurreLl  on  Aasiffnmenta  539. 
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W.  L,  DaytoUy  Attorney  General,  contra,  cited  Eakin  v. 
CdLtUa,  1  Harr.  103;  Lake  v.  Park,  4  Ihl  108. 

The  Ordinary.     On  the  twenty-first  of  February,  1852, 
Benjamin  Brown  made  an  assignment,  under  the  stixtute,  for 
ttko  benefit  of  his  creditors,  to  the  respondents,  John  C. 
Smallwood  and  Ephraim  Tomlinson.     On  the  twenty-second 
of    Hay,  of  the  same  year,  the  assignees,  according  to  the 
requirement  of  the  statute,  filed  with  the  clerk  of  Common 
Pleas  of  the  county  of  Gloucester  a  list  of  the  debtor's  credi- 
tors, which  exhibited  debts  amounting  to  $8104.22.     In  the 
term  of  April,  1855,  of  the  Orphans  Court  of  the  county  of 
Gloucester,  a  rule  was  taken  upon  the  assignees  to  file  their 
accounts,  and  make  a  final  settlement  of  the  same,  on  or  be- 
fore the  next  term  of  the  court.     In  September  term,  1855, 
the  Orphans  Court  made  an  order  that  the  assignees  should 
file  their  accounts  twenty  days  previous  to  the  then  next  De- 
cember term  of  the  court.     On  the  sixth  of  December,  and 
during  the  term  of  the  court,  the  account  was  filed. 

It  appears,  from  the  account,  that  there  was  in  the  hands 
^f  the  assignees,  to  be  distributed  among  the  creditors, 
t2225.48.  They  produced  vouchers  showing  that  all  the 
creditors  had  been  paid  their  dividends  except  Ephraim 
Tomlinson,  whose  dividend  amounted,  as  appears  by  the  ac- 
count, to  the  sum  of  $266.22. 

On  the  twenty-seventh  of  December,  1855,  the  appellant 
°1^  exceptions  to  the  account.  By  these  exceptions,  he 
claims  interest  on  his  dividend  after  one  year  from  the  date 
of  the  assignment.  On  the  argument  of  the  exceptions  be- 
fore the  Orphans  Court,  the  judges  being  equally  divided, 
^00  exceptions  were  not  sustained,  and  an  order  was  made 
accordingly.     From  this  order  the  appeal  is  taken. 

It  would  be  most  burthensome  and  unjust  to  lay  down  the 
^e,  that  it  is  the  duty  of  an  assignee  to  go  to  the  creditors 
*iid  tender  them  their  money,  and  that  on  failure  of  his  doing 
^»  the  assignee  should  be  chargeable  with  interest  on  the 
^oney  in  his  hands.     This  is  not  contended  for  on  behalf  of 
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the  appellant.  But  it  is  insisted  that,  inasmuch  as  the  statute 
requires  that  the  assignees  shall  render  a  final  account  to  the 
Orphans  Court  within  a  certain  period,  and  they  not  having 
complied  with  such  requirement,  that  neglect  imposes  upon 
them  the  duty  of  paying  interest  on  the  money  in  their 
hands  to  which  the  creditors  were  entitled.    It  appears  to  me 
that  unless  the  claim  of  the  creditor  to  his  dividend  was  in 
some  way  affected  by  the  noncompliance  of  the  assignees 
with  the  requirement  of  the  statute  in  reference  to  exhibit- 
ing their  accounts,  the  court  has  no  right  to  impose,  as  a 
penalty  of  such  neglect,  that  the  creditor  shall  be  entitled  to 
interest.    If  the  assignees  are  to  be  charged  with  interest  oa 
money  in  their  hands,  it  is  because  they  have  not  p^id  it  t(^— 
the  creditor  promptly  at  the  time  when  by  law  he  was'legally^ 
entitled  to  it.     Did  the  neglect  of  the  assignees  to  file  theirs 
accounts  delay  or  hinder  the  appellant  in  obtaining  his  divi — 
dend,  or  was  it  owing  entirely  to  his  own  neglect  in  not  ap — 
plying  to  the  assignees,  that  he  did  not  receive  it  at  the  tim^ 
when  the  other  creditors  received  theirs  ? 

The  assignment  was  recorded  in  the  clerk's  office  of  th- 
county  according  to  law.  At  the  expiration  of  three  months 
after  the  date  of  the  assignment,  the  assignees  filed  with  th^ 
clerk  a  list  of  all  the  creditors  of  the  debtor  who  had  applie== 
to  them,  with  a  true  statement  of  their  respective  claim^-^ 
No  exception  was  filed  to  the  claim  of  any  creditor.  Tl^ 
statute  then  imposed  the  duty  upon  the  assignees  to  process* 
and  make,  from  time  to  time,  fair  and  equal  dividends  amot^^ 
said  creditors  of  the  assets  which  had  come  to  hand  in  pr^o 
portion  to  their  claims. 

It  will  be  observed  that  the  statute  imposes  the  duty  upon 
the  assignees  to  declare  the  dividends,  and  make  distribution 
without  any  order  or  decree  of  the  court  for  that  purpo»«« 
The  dividends  become  payable  to  the  creditors,  as  soon  «» 
there  is  money  in  hand  for  the  purpose,  without  any  control 
or  action  of  the  court.  The  statute  requires  no  notice  to  ^ 
given  to  the  creditors.  It  is  their  duty  to  make  application 
to  the  assignees,  and  it  i»  the  assignees'  duty  to  give  to  tJx< 
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creditors,  upon  their  application,  such  notice  as  will  facilitate 
them  in  receiving  promptly  their  money  when  it  is  due.  In 
any  of  these  respects  the  respondents  have  not  been  in  de- 
fault 

But  the  statute  made  it  obligatory  on  the  assignees  to  ren- 
der a  final  account  in  the  Orphans  Court  within  a  certain 
period  named  in  the  statute.  At  the  instance  of  the  appel- 
lant, the  court  cited  them  to  account.  And  although  they 
ought  to  have  filed  such  account  on  or  before  the  twenty- 
second  of  May,  1853,  it  was  not  filed  until  the  twenty-fourth 
of  November,  1855.  For  this  neglect,  it  is  insisted  that  the 
aaaignees  should  pay  interest  to  the  appellant  on  his  divi- 
^^nd.  If  this  neglect  hindered  or  embarrassed,  or  delayed 
1^  any  Way  the  appellant  from  receiving  his  dividend  from 
^^e  time  when  it  was  due  until  he  did  receive  it,  then  his 
dividend  should  draw  interest,  but  not  otherwise.  How  is 
tliefact? 

The  accounts  of  the  assignees  are  all  correct.  There  is  no 
^^jeetion  interposed  to  their  allowance  by  any  creditor.  The 
^^editors  all  received  their  money  when  demand  was  made, 
^nd  it  was  owing  entirely  to  the  neglect  of  the  appellant  that 
*^^  did  not  receive  his  dividend.  It  was  ready  for  him,  but 
^^  did  not  choose  to  ask  for  it.  He  has  received  no  injury — 
^e  has  lost  no  interest — from  the  fact  that  the  assignees  were 
dilatory  in  filing  their  accounts.  But  he  lost  his  interest  be- 
muse of  his  own  negligence  in  not  demanding  the  principal 
^tat  was  due  to  him. 

It  was  said,  in  argument,  that  the  filing  of  the  final  ac- 
count is  notice  to  the  creditors  that  their  dividends  are 
^eady.    The  statute  intended  it  for  no  such  purpose,  and  I 
cannot  see  that  the  court  has  any  right  to  put  such  a  con- 
struction upon  it.     It  certainly  appears  very  evident  to  me, 
in  looking  at  all  the  facts  as  they  are  presented,  that  it  is  the 
appellant's  own  fault,  and  his  only,  that  he  did  not  receive 
aia  dividend.     This  being  the  case,  I  cannot  see  the  pro- 
priety of  allowing  him  interest. 
The  decree  of  the  Orphans  Court  is  affirmed. 
Vol.  II.  2  b 
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MuNDt  V8.  MUNDY. 

In  the  matter  of  the  probate  of  the  last  will  and  testament 
of  Michael  Mundy,  deceased. 

A  will  can  be  cancelled  in  no  other  way  than  by  its  being  bnrned,  torn.oY 
obliterated  by  the  testator  himself,  or  in  his  presence  and  by  his  dire^s- 
tion  and  consent,  or  by  a  revocation  in  writing,  executed  in  the  saaa--^ 
manner  as  wills  are  required  to  be  executed. 

A  testator  asked  his  wife  if  she  had  brought  his  will  from  its  place  of  4^' 
posit  according  to  his  instructions,  and  at  the  same  time  informed  h  ^^ 
that  he  wished  to  burn  it  up.  The  wife  replied  that  she  had  burnt  it  m  '^^ 
Held,  that  this  did  not  amount  to  a  revocation,  the  will  not  having  be^^*' 
burnt. 

Under  the  statute  of  this  state,  passed  in  1814,  it  was  requisite  that  t'B-^^ 
witnesses  should  be  actually  present,  and  see  the  testator  sign  the  wi-  ^* 
The  act  of  1851  makes  the  acknowledgment  of  his  signature  in  the  p^^  ^ 
sence  of  the  witnesses  sufficient. 

There  is  no  argument  to  bo  drawn  from  the  substitution  of  the  word  "«--^^ 
clared,''  in  the  act  of  1851,  for  the  word  '' publiihed,'  in  the  former  a-^^^ 
"Whatever  would  amount  to  d^ publication  would  answer  the  requireme^^^ 
that  it  should  be  declared  to  be  the  testator's  will. 

It  is  manifest  that  the  authors  of  the  act  of  1851  did  not  intend  to  afiP^?^ 
any  wills  executed  in  compliance  with  the  requirements  of  the  old  ac*>- 

The  attestation  clause  to  a  will  is  prima  facie  evidence  of  the  facts  sta^^^ 
in  it;  and  the  instrumeut  will  not  be  rejected  because  the  witnesses  f^^^ 
to  remember  the  mode  of  its  execution. 

If  there  is  no  attestation  clause,  there  must  be  affirmative  proof  of  t,^^ 
publication  by  the  testator  and  of  the  other  requisites. 

There  must  be  some  declaration  by  the  testator  that  it  is  his  will,  aD<i  * 
communication  by  him  to  the  witnesses  that  he  desires  them  to  attest-  i* 
as  such.  But  this  need  not  be  by  word  .  any  act  or  sign  by  which  tb*^ 
communication  can  be  made  is  enough. 


Adraiyi  and  Blauvelt,  for  caveator. 

Mr,  Leupp^  for  executrix. 

The  Ordinary.  This  is  an  appeal  from  the  decree  of  t^^ 
Orphans  Court  of  the  county  of  Middlesex,  refusing  prob*^ 
to  the  will  of  Michael  Mundy,  deceased.  The  decree  of  ^^ 
court  states,  **  that  the  paper  writing,  purporting  to  h&  ^^ 
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last  will  and  testament  of  the  said  Michael  Mundy,  deceased, 

bearing  date  the  2d  of  April,  a.  d.  1835,  and  so  presented 

for  probate  as  aforesaid,  and  caveat  filed  against  the  same,  is 

not  proved  to  be  the  last  will  and  testament  of  the  said 

Michael  Mundy,  deceased,  and   that   letters  testamentary 

ought  not  and  do  not  issue  thereon."     There  are  no  reasons 

given  for  the  decision  of  the  court ;  but  I  presume  they  did 

not   consider  the  proof  suflScient  as  to  the  requirements  of 

the  statute  having  been  complied  with  in  the  execution  of  the 

will. 

There  was  considerable  proof  taken  as  to  testamentary  ca- 
paci  ty.  There  is  no  room,  however,  to  doubt  as  to  the  tes- 
tator's capacity.  Laying  out  of  view  altogether  the  rebutting 
testimony  offered  in  support  of  the  will,  the  testimony  taken 
on  this  point  on  the  part  of  the  caveator  does  not  cast  a  rea- 
sonable doubt  upon  the  competency  of  the  testator  to  make 
a  testamentary  dispo#tion  of  his  property. 

There  was  some  testimony  taken  also  in  reference  to  the 
cancellation  of  the  will.    A  witness  says,  "  I  was  at  his  (tes- 
tator's) house  fifteen  years  ago,  and  Mr.  Mundy  asked  his 
viffe  for  the  will,  and  she  said  it  was  at  Piscataway-town ; 
filie  said,  to  Mr.  Mundy,  what  do  you  want  of  it  ?  he  said,  I 
vant  to  burn  it  up ;  she  said,  it  is  at  Piscataway-town ;  she 
8^icl,  when  I  go  down  there  I  will  get  it :  when  she  came 
home,  he  asked  her  if  she  had  got  the  will — she  said  no— 
what  do  you  want  of  it  ?  I  want  to  burn  it  up,  he  said ;  she 
^id,  I  have  burnt  it  up ;  that  was  about  fifteen  years  ago." 
"  implicit  confidence  could  be  placed  in  the  testimony  of 
this  witness,  it  would  not  affect  the  valid'ty  of  the  will.    The 
^ill  was  not  burnt  up.    /The  testator  ought  not  to  have  re- 
hed  upon  the  declaration  of  his  wife.     If  he  had  seriously 
^lesired  to  cancel  the  will,  he  could  have  done  it  without  hav- 
^^S  the  will  in  his  possession.    The  will  could  be  cancelled  in 
^0  other  way  than  by  its  being  burned,  cancelled,  torn,  or 
^Witerated  by  the  testator  himself,  or  in  his  presence  and  by 
^^  direction  and  consent,  or  by  a  revocation  in  writing, 
®^^uted  in  the  same  manner  as  wills  are  required  to  be  exe- 
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cuted.     This  will  was  neither  cancelled  or  revoked  in  the 
manner  directed  by  the  statute. 

As  to  the  execution  of  the  will,  the  testator  taving  died 
subsequent  to  the  fourth  of  July,  1850,  the  will  must  hav< 
been  executed  in  compliance  with  the  requirements  of  th< 
statute  of  March  12th,  1851,  in  order  to  admit  it  to  probate 
There  is  no  diflference,  as  to  the  attestation  and  execution  c 
a  will,  between  the  acts  of  1714  and  of  1851,  except  as  t 
the  number  of  witnesses.  The  former  act  require<l  ihr4 
attesting  witnesses — the  last  act  requires  two  only.  There 
some  diflference  in  the  language  of  the  act.  The  act  of  171 
declares  that  the  will  shall  be  signed  and  published  by  U 
testator  in  presence  of  three  subscribing  witnesses.  The  a, 
of  1851  requires  it  shall  be  signed  by  the  testator,  whic 
signature  shall  be  made  by  the  testator,  or  the  makiK 
thereof  acknowledged  by  him,  and  such  writing  declared 
be  his  last  will  and  testament.  Un4er  the  act  of  1814, 
was  requisite  that  the  witnesses  should  actually  be  prese 
and  see  the  testator  sign  the  will.  The  last  act  makes  l^ 
acknowledgment  of  his  signature  in  the  presence  of  the  w  : 
nesses  sufficient.  There  is  no  argument  to  be  drawn  fro 
the  substitution  of  the  word  declared  for  published,  as  w 
supposed  by  counsel.  The  last  act  requires  no  more  fc 
mality  in  this  respect  than  the  former.  Whatever  woa 
amount  to  a  publication  would  answer  the  requirement  tl> 
it  should  be  declared  to  be  the  testator's  will.  It  is  manite 
that  the  authors  of  the  act  of  1851  did  not  intend  to  aflFc 
any  wills  which  should  have  been  executed  in  complian. 
with  all  the  requirements  of  the  old  act. 

The  attestation  to  this  will  is  as  follows :  "  Signed,  seal^ 
published,  pronounced,  and  declared  by  the  said  Miehi: 
Mundy  to  be  his  last  will  and  testament,  in  the  presence 
us,"  to  which  is  subscribed  the  names  of  three  witness 
The  will  bears  date  more  than  twenty  years  ago.  On^ 
the  subscribing  witnesses,  who  was  the  scrivener  who  dK" 
the  will,  is  dead.  Another  one,  who  was  quite  young  at  ^ 
time,  has  no  recollection  of  the  transaction,  but  readily 
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cognizes  her  signature.    Mrs.  Manning  has  a  distinct  recol- 
lection of  the  fact  of  her  witnessing  the  will,  but  a  very  im- 
perfect and  confused  recollection  of  the  particulars  of  the 
transaction.     In  attempting  to  call  them  to  remembrance, 
and  to  give  them  in  detail,  she  is  led  into  some  contradic- 
tions, which  aflForded  counsel  some  room  for  argument  that 
the  statute  had  not  been  comphed  with.     The  will  has  the 
attesting  clause,  which,  if  true,  shows  that  all  the  require- 
ments of  the  law  were  fulfilled.    Although  the  witnesses  may 
have  forgotten  whether  they  were  all  present,  and  saw  the 
^tator  sign  the  will,  or  whether  he  made  any  publication 
or  declaration  of  it,  the  instrument  ought  not  to  be  rejected 
on  account  of  such  mere  want  of  recollection.     The  attesta- 
tion  clause,  with  the  signatures  of  the  witnesses,  is  prima 
f<i<ne  evidence  of  the  facts  stated  in  it.    It  may  be  overcome 
oy    the  witnesses  themselves,  or  by  other  witnesses,  or  by 
^^ta  and  circumstances  irreconcilable  with  its  verity.     If 
^^re  is  no  attestation  clause  the  case  is  different.     In  one 
^^^e  there  must  be  aflSrmativo  proof  of  publication  and  of 
^he  other  requisites ;  in  the  other,  there  must  be  aflBrmative 
P'^oof  of  the  want  of  those  requirements.     Grant  v.  Grant, 
1  Sand.  Ch.  Hep,  235 ;  Eemaen  v.  Brinkerhoof,  26  Wend. 
324,  339. 

The  facts  which  the  witness  distinctly  remembers  are  con- 
sistent with  the  attestation  clause.     She  recollects  distinctly 
^f  the  testator,  her  husband,  and  herself  being  in  the  room, 
^d  while  all  there  together,  her  husband  called  her,  and 
^ked  her  to  sign  the  will  as  a  witness.     She  has  no  recol- 
lection of  testator's  saying  anything  when  he  signed  the  will. 
She  says  it  was  understood  at  the  time  that  he  signed  it  as 
"is  will.     She  says  she  has  a  recollection  of  seeing  Mr. 
Mundy  sign  the  will ;  that  he  did  not  say  anything  to  her 
^hen  he  signed  it. 

There  seems  to  be  sufficient  proof  of  all  the  requirements 
except  as  to  his  declaring  it  his  will.  There  must  be  some 
declaration  by  the  testator  that  it  was  his  will,  and  a  com- 
Baunication  by  him  to  the  witnesses  that  he  desires  them  to 

2  b* 
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my  conclusion  is,  that  the  Orphans  Court  of  the  county  of 
Bergen  were  right  in  making  the  order  to  admit  the  paper 
propounded  as  the  hist  will  and  testament  of  Peter  A.  Gar- 
rison to  probate. 


Ephraim  Tomlinson,  appellant,  and  John  C.  Smallwood 
and  others,  respondents. 

An  assignee,  under  the  act  entitled  "  an  act  to  secure  to  creditors  an  equal 
and  just  division  of  the  estates  of  debtors  who  convey  to  assignees  for 
the  benefit  of  creditors,"  is  not  chargeable  with  interest  on  the  dividend 
in  his  hands  due  to  a  creditor,  although  he  may  have  delayed  settling 
his  final  account  in  the  Orphans  Court  for  a  much  longer  time  than  ia 
allowed  by  the  statute  for  that  purpose,  unless  the  claim  of  the  creditor 
to  his  dividend  was  in  some  way  affected  by  the  noncompliance  of  the 
assignee  with  the  requirements  of  the  statute. 

The  statute  makes  it  the  duty  of  the  assignee  to  declare  the  dividends,  and 
make  distribution  without  any  order  or  decree  of  the  coart  for  that  pur- 
pose. The  dividends  become  payable  as  soon  as  there  is  money  in  hand 
for  the  purpose,  without  any  control  or  action  of  the  court.  The  statute 
requires  no  notice  to  be  given  to  the  creditor — it  is  his  duty  to  make  ap- 
plication to  the  assignee. 

The  filing  of  a  final  account  is  not  intended  as  notice  to  the  creditor  that 
the  dividends  are  ready. 

If  the  creditor  was  not  delayed  or  hindered  in  the  receipt  of  his  dividend 
by  the  delay  of  the  assignee  in  settling  his  final  account,  but  failed  to 
receive  his  pay  only  because  he  neglected  to  call  on  the  assignee  and  de- 
mand it,  he  is  not  entitled  to  interest. 

It  would  be  most  burthensome  and  unjust  to  lay  down  the  rule,  that  it  it 
the  duty  of  an  assignee  to  go  to  the  creditors,  and  tender  them  their 
money,  and  that  on  failure  of  his  doing  so  the  assignee  should  be  charge- 
able with  interest  on  the  money  in  his  hands. 


This  case  came  before  the  Ordinary  on  an  appeal  from  the 
Orphans  Court  of  Gloucester  county.  The  facts  are  sufiB- 
ciently  stated  in  the  opinion  of  the  Ordinary. 

Mr.  Dudley f  for  appellant,  cited  Nix.  Dig,  28,  §  2;  £ 
Kent  230 ;  2  Williams  on  Executors  1567  {note  1) ;  Gray  v 
Thomj)son,  1  /.  C.  R.  82 ;  BurreU  on  Assignments  539. 
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W.  L.  Dayton,  Attorney  General,  contra,  cited  Eakin  v. 
QitteU,  1  Harr.  103;  Lake  v.  Fark,  4  lb!  108. 

The  Ordinary.  On  the  twenty-first  of  February,  1852, 
Benjamin  Brown  made  an  assignment,  under  the  stiitute,  for 
the  benefit  of  his  creditors,  to  the  respondents,  John  C. 
Smallwood  and  Ephraim  Tomlinson.  On  the  twenty-second 
of  May,  of  the  same  year,  the  assignees,  according  to  the 
requirement  of  the  statute,  filed  with  the  clerk  of  Common 
Pleas  of  the  county  of  Gloucester  a  list  of  the  debtor's  credi- 
tors, which  exhibited  debts  amounting  to  $8104.22.  In  the 
term  of  April,  1855,  of  the  Orphans  Court  of  the  county  of 
Gloucester,  a  rule  was  taken  upon  the  assignees  to  file  their 
accounts,  and  make  a  final  settlement  of  the  same,  on  or  be- 
fore the  next  term  of  the  court.  In  September  term,  1855, 
the  Orphans  Court  made  an  order  that  the  assignees  should 
file  their  accounts  twenty  days  previous  to  the  then  next  De- 
cember term  of  the  court.  On  the  sixth  of  December,  and 
during  the  terra  of  the  court,  the  account  was  filed. 

It  appears,  from  the  account,  that  there  was  in  the  hands 
of  the  assignees,  to  be  distributed  among  the  creditors, 
$2225.48.  They  produced  vouchers  showing  that  all  the 
creditors  had  been  paid  their  dividends  except  Ephraim 
Tomlinson,  whose  dividend  amounted,  as  appears  by  the  ac- 
count, to  the  sum  of  $266.22. 

On  the  twenty-seventh  of  December,  1855,  the  appellant 
filed  exceptions  to  the  account.  By  these  exceptions,  he 
claims  interest  on  his  dividend  after  one  year  from  the  date 
of  the  assignment.  On  the  argument  of  the  exceptions  be- 
fore the  Orphans  Court,  the  judges  being  equally  divided, 
the  exceptions  were  not  sustained,  and  an  order  was  made 
accordingly.     From  this  order  the  appeal  is  taken. 

It  would  be  most  burthensome  and  unjust  to  lay  down  the 
rule,  that  it  is  the  duty  of  an  assignee  to  go  to  the  creditors 
and  tender  them  their  money,  and  that  on  failure  of  his  doing 
so,  the  assignee  should  be  chargeable  with  interest  on  the 
money  in  his  hands.     This  is  not  contended  for  on  behalf  of 
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property  that  indicates  an  unsoundness  of  mind.  With 
exception  of  three  small  legacies,  he  gives  his  properl 
those  who  would  have  taken  it  by  law  if  he  had  died  ii 
tate — his  brother  and  sister — who  are  his  only  heirs-at 
and  next  of  kin. 

But  it  is  said,  that  although  the  will  bears  upon  its 
no  evidence  of  unsoundness  of  mind,  yet  in  fact  the  dis 
tion  there  made  by  the  decedent  of  his  property  was  in 
lation  of  an  arrangement  which  he  had  made  with  his 
since  then  deceased,  under  circumstances  which  would 
induced  him  not  to  disregard  it,  had  he  j)0sses8cd  that  so 
ness  of  mind  which  rendered  him  capable  of  intelligc 
disposing  of  his  property. 

The  testator's  wife,  when  he  married  her,  was  seize 
her  own  right  of  a  house  in  the  borough  of  Bordent 
He  agreed  with  his  wife,  that  if  she  would  unite  in  the 
per  conveyances,  so  as  to  vest  the  title  of  that  properl 
him,  he  would,  by  his  will,  dispose  of  his  property  in  a 
ticular  way  specified.  Such  conveyances  were  made, 
the  twenty-first  of  December,  1840,  the  property  of  his 
was  vested  in  the  testator  in  his  own  right,  and  on  the 
day  he  made  his  will,  in  pursuance  of  the  arrangement  t 
with  his  wife.  By  that  will,  he  gives  to  his  wife,  during 
natural  life,  the  income  of  all  his  estate,  real  and  pers< 
He  gives  to  the  children  of  John  L.  McKnight,  the  chil 
of  Jacob  K.  Train,  and  Ellen  Graham  (who  are  alleged  1 
the  cousins  and  heirs-at-law  of  testator's  wife,  but  of  w 
there  is  no  proof,)  the  sum  of  $3000,  to  be  divided  eqi 
among  them,  share  and  share  alike.  The  said  bequest 
named  to  be  void  in  case  the  testator's  wife  should  1 
issue  by  him,  or  by  any  future  husband,  and  in  such 
such  bequest  to  be  for  the  benefit  of  such  issue.  The  res 
of  his  estate  he  gives  to  such  persons  as  would  by  law  I 
been  entitled  to  his  property  had  he  died  intestate. 

By  the  will  propounded  for  probate,  the  testator  to 
disregards  the  arrangement  made  with  his  wife,  and  w 
was  recognized  and  carried  out  by  the  will  of  1840,  ex 


OCTOBEE  TERM,  1858.  297 

Pancoast  v.  Graham. 

80  far  as  relates  to  the  children  of  John  L.  McKnight.  In- 
stead of  the  $3000  which  he  had  given  to  the  children  of 
John  L.  McKnight,  Jacob  K.  Train,  and  Ellen  Graham,  he 
gives  one  hundred  dollars  to  each  of  the  children  of  John  L. 
McKnight,  and  makes  no  mention  of  Jacob  K.  Train's  chil- 
dren or  of  Ellen  Graham. 

I  think  the  change  which  appears  to  have  taken  place  in 
the  relative  situation  of  the  parties,  and  their  respective  cir- 
camstances  between  the  years  1840  and  1853,  sufficiently 
account  for  the  different  disposition  of  the  testator's  property, 
and  his  disregard  of  the  arrangement  which  had  been  en- 
tered into  between  him  and  his  wife,  without  attributing  it 
to  an  unsoundness  of  intellect,  which  rendered  him  incapable 
of  appreciating  any  moral  or  legal  obligation  he  might  be 
under  to  provide  for  the  next  of  kin  of  his  deceiisud  wife. 

His  wife  died  within  a  year  after  the  making  of  the  first 
^ill  She  left  no  issue.  Thirteen  years  had  passed  since 
the  execution  of  the  will.  John  L.  McKnight  had,  since 
then,  inherited  a  fortune  of  upwards  of  $300,000,  and  one 
of  his  children  had  settled  in  a  foreign  land.  The  children 
of  Jacob  K.  Train  were  living  in  a  distant  state  of  the  Union, 
^f  living  at  all;  but  no  one  of  the  witnesses  seemed  able  to 
give  any  account  of  them  or  of  the  whereabouts  of  Ellen 
Graham.  It  is  true  a  caveat  had  been  filed  in  their  behalf, 
^y  J.  L.  McKnight  as  their  attorney,  but  no  power  of  attor- 
^^y  was  produced,  and  the  fair  presumption  is,  after  what 
^k  place  on  the  investigation,  that  there  is  no  such  power 
^f  attorney  in  existence.  After  the  inquiry  made  for  Ellen 
Graham  and  for  the  children  of  Jacob  K.  Train,  it  was  the 
duty  of  those  opf)osing  this  will  to  have  given  some  evidence 
^f  their  being  still  alive,  and  of  the  authority  to  appear  for 
^*^ein,  if  they  wished  to  attach  any  importance  to  the  fact  of 
^^ir  not  being  mentioned  or  provided  for  by  the  will. 

Taking  into  consideration  all  these  circumstances,  I  do 
^^t  think  any  conclusion  unfavorable  to  the  capacity  of  the 
^^cedent  can  be  drawn  from  his  not  providing  for  his  wife's 
^^latives  by  his  last,  as  he  had  by  his  former  will.     The 
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legacy  of  a  hundred  dollars,  each,  to  tlie  children  of  Mr- 
McKnight,  shows  that  the  arrangement  he  had  made  witli 
his  wife  was  not  obliterated  from  his  memory. 

Was  the  testator,  when  he  executed  the  will  of  1853,  of 
that  sound  disposing  mind  and  memory  which  the  law  re- 
gards as  sufficient  to  render  him  competent  to  dispose  of  liis 
property  by  will  ? 

On  the  27th  of  October,  1841,  the  decedent  was  declarod 
a  lunatic  by  the  Court  of  Chancery  upon  the  usual  proceecl- 
ings  had  for  that  purpose  in  the  court.    Nathan  Satterthwa.it 
was  appointed  the  guardian  of  his  person  and  property.    He 
was  sent  to  a  lunatic  asylum  at  Frankford,  in  Pennsylvania, 
where  he  remained  seven  or  eight  years.     He  then  rerfided 
with  his  guardian,  until  he  left  his  dwelling,  in  a  clandestine 
manner,  on  the  10th  of  November,  1851.     On  the  6th    of 
June,  1851,  he  presented  a  petition  to  the  Court  of  Chancery, 
setting  forth  the  proceedings  upon  which  he  was  declared  a 
lunatic — that  he  was  found  a  lunatic  from  disease  produced 
by  the  excessive  use  of  ardent  spirits ;  that  he  had  entirely 
ceased  and  abandoned  the  use  of  all  spirituous  liquors,  and 
was  restored  to  the  full  possession  and  enjoyment  of  his  rea- 
son and  understanding. 

After  a  full  investigation  under  the  direction  of  the  court, 
the  inquisition  of  lunacy  was  vacated,  and  the  decedent  wa3 
restored  to  the  full  possession  of  his  property. 

On  the  first  of  November  following,  he  purchased  a  farcer 
of  eighty-two  acres,  near  Bordentown,  for  the  sum  of  three 
thousand  five  hundred  dollars ;  he  stocked  this  farm,  at  * 
cost  of  nearly  $500,  and  went  to  farming ;  he  bought  aad 
sold  for  himself,  and  transacted  all  the  ordinary  business  re- 
quired in  carrying  on  such  a  farm  ;  he  had  very  considerable 
money  transactions  with  various  individuals ;  he  kept  a  banK 
account,  deposited  his  money,  and  drew  it  out  from  time  to 
time  by  checks ;  he  kept  memoranda  books,  in  which  he  e^' 
tered  generally,  in  his  own  writing,  moneys  which  he  froni 
time  to  time  received,  and  took  receipts  for  money  paid  o^*- 
The  books  are  neatly  kept,  and  the  entries  made  correctly      j 
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ncl  intelligently.  All  these  transactions  were  almost  of 
skily  occurrence  up  to  within  a  few  days  of  his  death,  which 
coiirred  in  June,  1853. 

The  will  was  executed  in  the  presence  of  three  subscribing 
ffitnesses.     It  was  drawn  up  by  a  gentleman  of  intelligence, 
I    resident  of  Burlington  county,  who  had  long  been  ac- 
(^viainted  with  the  testator.     Mr.  Tindall,  one  of  the  wit- 
nesses, had  but  a  short  acquaintance  with  him.     He  had 
known  him  only  two  years,  and  within  that  period  had 
worked  for  him,  repairing  his  farm  and  fences.     Mr.  Atkin- 
son, another  subscribing  witness,  had  known  him  for  twenty 
years;  and  the  other  witness,  Mr.  Carman,  had  been  ac- 
quainted with  him  all  his  life ;  they  had  been  brought  up  as 
boys  together.     These  witnesses  all  concur  that  there  was 
not  much  said  by  the  testator  at  the  interview  when  the  will 
was  executed.     He  met  them  at  the  door  of  the  house,  and 
fibook  hands  with  them.     After  remaining  a  short  time  in 
the  front  room,  the  witnesses  retired  to  a  back  room,  leaving 
Mr.  Biddle,  the  scrivener,  Samuel  Pancoast.  the  brother  of 
testator,  and  testator  in  the  room  together.    After  some  time 
the  witnesses  were  recalled.     Testator  then  took  his  seat  at 
the  table,  and  signed  the  will.    He  put  his  finger  on  the  seal, 
^nd  acknowledged  it  as  his  last  will  and  tcsUiment,  using 
this  language — "  throwing  all  wills  a  one  side  heretofore 
made  by  him,  or  purporting  to  have  heen  made  by  him." 
-^fter  the  execution  he  thanked  the  witnesses,  and  invited 
them  to  stay  to  dinner.     There  was  then  some  general  con- 
versation, in  which  testator  participated.     He  followed  the 
^'itnesses  out  of  the  room  when  they  left;  he  walked  out 
^ith  them  in  the  yard,  and  talked  about  the  shrubbery,  and 
showed  them  his  roses,  and  after  about  ten  minutes'  conver- 
sation in  the  yard  they  parted.     The  witnesses  all  concur  in 
the  opinion  that  he  was  competent,  at  the  time,  to  make  a 
^'^'L    There  was  nothing  said  or  done  by  him,  at  the  time, 
to  indicate  any  want  of  capacity.     His  conversation  was  ra- 
^^nal,  and  his  conduct  in  all  respects  unexceptionable,  and 
^^ked  by  no  peculiarity. 
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Resting  the  case  here,  no  one  would  doubt  the  capacity  of 
the  testator.  His  former  aberration  of  mind  had  been  oco- 
sioned  by  excessive  indulgence  in  intoxicating  liquor.  It 
was  not  strange,  that  after  abstaining  from  this  indulgence 
for  upwards  of  ten  years,  and  being  perfectly  restored  U 
bodily  health,  there  should  be  a  restoration  also  of  his  mea 
tal  faculties.  It  is  true,  in  such  a  case  we  are  not  to  expec 
the  mind  to  reassume  all  its  former  vigor.  The  question  is 
as  was  said  in  Towart  v.  SeUara^  5  Dow,  231,  whether  he  ha< 
recovered  that  quantum  of  disposing  mind  at  the  time  of  tb 
execution  of  the  writing  which  ought  to  give  it  effect. 

But  the  caveators  meet  this  case  with  an  array  of  wil 
nesses  formidable  both  as  to  intelligence  and  numbers, 
have  examined  all  the  evidence  with  great  care,  with  a  sii 
cere  desire  that  I  might  not  err  in  my  judgment  of  the  ca»< 

DocL  Dewer  may  be  considered,  I  think,  the  most  impo: 
tant  witness  for  the  caveators,  and  his  judgment  is  entitle 
to  great  deference.  He  was  acquainted  with  the  testator  fc 
fifteen  years,  and  attended  him,  as  a  physician,  while  he  wa 
with  his  guardian,  and  after  his  removal  to  his  farm.  Tl 
doctor  states  some  facts,  as  evidences  that  he  was  not  ei 
tirely  of  sound  mind  at  all  times  during  the  last  three  yea: 
of  his  life.  But  the  doctor  does  not  say  that,  upon  thej 
facts,  he  formed  an  opinion  that  he  was  not  competent  ' 
transact  business,  or  had  not  capacity  enough  intelligent 
to  dis[>ose  of  his  property.  He  details  several  conversatioi 
with  him,  and  says  that  from  them  he  was  led  to  believe  1 
was  not  entirely  restored  to  his  mind.  The  doctor  sho^ 
that,  in  other  interviews  with  him,  he  was  perfectly  ratiom 
and  remarks,  that  "  it  frequently  happens  that  a  person  th 
has  been  thus  afflicted  is  restored,  so  as  to  enable  him 
undertake  all  the  ordinary  relations  and  business  of  life  ai 
to  manage  his  business  affairs,  and  yet  retain  for  a  long  tin 
some  peculiarity  of  thinking  and  acting  on  particular  sul 
jects."  In  concluding  his  testimony,  the  doctor  says:  "fro. 
the  time  I  first  knew  Lewis  Pancoast,  I  have  known  him  1 
enjoy  lucid  intervals ;  so  far  as  I  have  conversed  with  him, 


I 


OCTOBER  TERM,  1858.  301 

PaDcoast  V.  Qraham. 

have  at  times  seen  him  so  as  he  appeared  perfectly  sane ;  I 
mentioned  two  instances  this  morning;  judging  so  far  as  I 
could  see,  I  considered  him  to  be  perfectly  competent  to 
transact  business — I  refer  to  the  whole  time  of  my  acquaint- 
ance with  him ;  I  have  conversed  with  him  when  he  appeared 
as  rational  as  any  person  at  times ;  during  the  last  interview 
I  had  with  him,  and  which  was  on  his  farm  the  spring  be- 
fore his  death,  he  said  or  did  nothing  indicating  insanity." 

I  place  the  utmost  reliance  upon  the  testimony  of  Doct. 
Dewer.  The  facts  he  states  are  undoubtedly  correct,  and  his 
opinion  from  his  facts  commends  itself  to  our  judgment.  If 
his  estimate  of  the  testator's  mind  is  correct,  the  validity  of 
the  will  is  not  at  all  impaired  by  his  testimony,  if  the  evi- 
dence of  the  scrivener  and  of  the  subscribing  witnesses  es- 
tablish the  fact  that  the  will  was  executed  by  the  testator  in 
a  lucid  interval.  The  doctor  being  perfectly  satisfied  that  he 
™  such  intervals,  his  evidence  corroborates  the  evidence  in 
support  of  the  will.  The  doctor  does  not  mention  a  single 
instance  of  any  interview  with  the  testator,  in  a  professional 
^ay,  when  he  found  him  wandering  in  his  mind.  He  speci- 
fier the  number  of  conversations  with  him  as  only  two  or 
three,  when  he  exhibited  evidences  of  a  disordered  mind,  and 
these  were  during  the  last  year  of  his  life.  Now  it  is  shown 
that,  during  the  last  year  of  his  life,  he  indulged  in  the  use 
^f  ardent  spirits.  This  would  produce  the  very  state  of  mind 
^hich  the  doctor  describes.  On  the  day  the  will  was  exe- 
cuted there  was  nothing  in  the  testator's  conduct  to  indicate 
that  he  had  been  indulging  in  strong  drink. 

I^oct.  Worthingtons  testimony  has  but  little  bearing  upon 
the  question  at  issue.  He  speaks  of  the  testator  only  when 
at  the  asylum.  He  never  saw  him  after  he  left  there.  As 
^0  his  opinion  when  he  last  saw  him,  that  he  never  would  be 
^We  to  transact  the  ordinary  business  of  life,  it  is  proved 
en-oneous  by  nearly  every  witness  sworn. 

■Doct.  Longstreet  was  acquainted  with  the  testator  from  the 
y^  1845.  In  the  year  1851,  immediately  after  he  left  his 
Piardian's,  the  doctor  visited  him  professionally,  for  the  first 
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time,  several  days  in  succession.  He  continued  his  m 
attendance  upon  him  up  to  the  time  of  his  death.  I 
the  whole  time  he  knew  him,  he  declares  he  was  an  i 
man.  He  says  his  mental  powers  were  more  impai; 
there  was  any  change  at  all,  after  he  was  restored  to  hi 
perty ;  that  he  was  not  capable  of  attending  to  the  on 
business  of  life,  could  not  keep  a  book  of  account,  an 
not  capable  of  judging  of  the  value  of  property  gen( 
The  doctor  says  he  does  not  believe  he  understood  w! 
kindred  and  relations  in  life  were;  that  during  the 
1853  he  had  not  memory  and  understanding  8ufl5ci( 
dictate  a  will  dispasing  of  his  property.  The  doctoi 
this  defectiveness  of  mental  power  consisted  in  w? 
memory  and  in  certain  delusions  under  which  he  was 
ing.  He  gives  us  no  single  instance  in  which  a  wi 
memory  existed.  The  delusions  under  which  he  was 
ing  the  doctor  specifies  to  have  been,  that  some  t' 
years  previous  he  had  fallen  into  a  lime-kiln,  and  be( 
verely  burned  and  that  a  hostile  feeling  had  existed  be 
himself  and  his  father  and  his  brother  and  sister, 
same  facts  are  referred  to  by  all  the  witnesses  who  gi 
opinion  unfavorable  to  his  soundness  of  mind.  But 
these  in  fact  delusions  ?  If  any  reliance  is  to  be  placed 
human  testimony,  the  fact  about  the  testator's  having 
burned  by  falling  into  a  lime-kiln  is  proved  beyond  di; 
The  fact  of  the  testator's  having  been  the  owner  of  a 
kiln,  and  for  a  number  of  years  carrying  on  the  busin 
admitted.  Three  witnesses  testify  to  having  been  prc^ 
the  time  of  the  accident.  They  not  only  state  the  fac 
detail  the  circumstances  of  the  occurrence — how  he  w 
tricated — placed  upon  a  settee,  and  carried  to  a  store 
neighborhood,  and  thence  to  his  own  house — the  day  < 
week  it  occurred — the  persons  present,  and  the  phy 
who  attended  him.  The  story,  as  it  is  told,  bears  up 
face  the  impress  of  truth.  The  witnesses  corroborate 
other,  and  their  characters  for  truth  and  veracity  ai 
impeached.     The  testiitor  carried  the  scars  of  the  bu 
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his  life.  They  were  seen  by  a  number  of  witnesses.  With 
the  evidence  before  me,  the  fact  of  the  occurrence  cannot  be 
doubted.  The  hostility,  too,  that  the  testator  exhibited  to- 
wards his  father  and  his  brother  and  sister  is  rationally  ac- 
counted for.  He  had  diflSculties  with  his  father  and  with 
his  brother  and  sister.  It  is  unnecessary  to  inquire  who  was 
in  the  right.  It  is  sufficient  for  our  purpose  to  know  that 
friendly  feelings  did  not  exist  between  the  parties.  A  con- 
clusion that  the  testator  was  of  unsound  mind,  because  he 
was  laboring  under  delusions  in  these  particulars,  is  a  con- 
clusion drawn  from  false  premises.  They  were  not  delusions. 
Doct.  Longstrcet's  opinion,  that  he  was  not  capable  of  at- 
tending to  the  ordinary  business  of  life ;  that  he  had  no  ap- 
preciation of  the  value  of  property ;  did  not  understand  who 
his  kindred  and  relations  in  life  were,  and  had  not  memory 
wid  understanding  enough  to  dictate  a  will,  are  proved  by 
i^ts  to  be  entirely  erroneous.  He  carried  on  his  farm  with 
judgment  and  economy — made  improvements  upon  his  farm 
"Employed  men  to  do  the  work — bought  and  sold  property — 
paid  out  and  received  money — rented  out  property  of  which 
he  Was  the  owner,  and  collected  the  rents — kept  books  of  ac- 
count, and  kept  them  neatly  and  intelligently.  In  all  these 
various  transactions  there  is  no  evidence  of  his  committing 
any  error  in  judgment,  or  of  doing  his  business  in  a  manner 
^  betray  any  lack  of  memory,  prudence,  or  understanding. 
A  witness,  who  lived  with  him  from  the  time  he  moved  on 
^e  farm  till  his  death,  says  that  he  attended  to  all  his  ordi- 
^ly  business  without  any  assistance — that  the  bargains  he 
^de  were  reasonable.  He  never  knew  him  to  make  a  fool- 
^  bargain — that  he  directed  all  the  improvements  on  his 
^ni,and  that  they  were  judicious,  and  such  as  a  reasonable 
^n  would  have  made.  This  witness  says :  "  Mr.  Pancoast 
^Pent  his  evenings  at  home  with  his  family ;  he  read  the 
'^^Wspapers  to  me  in  the  evenings;  he  spoke  to  me  about 
^he  news  of  the  day  and  the  contents  of  the  paper ;  he  had 
"^ks,  and  used  to  read  them  to  me  and  my  family."  I  will 
^^Ution  here  a  few  facts,  which  are  clearly  established,  to 
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show  that  Doct.  Longstreet  labored  under  a  great  mistake 
to  the  capacity  of  the  testator  to  transact  the  ordinary  bo 
ness  of  life,  and  as  to  his  being  so  entirely  destitute 
memory.  When  his  farm  was  taxed,  he  discovered  that 
was  taxed  erroneously,  and  that  no  deduction  had  been  mj 
on  account  of  a  mortgage  upon  his  farm.  He  appeared 
fore  the  commissioners  of  appeal,  and  explained  the  en 
and  it  was  corrected.  The  testator  purchased  of  one  ir 
vidual  seven  hundred  rails  for  his  farm,  and  made  the  I 
gain  himself.  When  a  settlement  was  made,  it  Avas  foi 
that  he  had  himself  kept  an  ac(  o  mt  of  the  loads  as  tl 
were  delivered,  and  it  was  correct.  He  settled  by  pay 
$30  in  cash,  and  giving  his  note  for  the  balance.  In  Ji 
1852,  he  was  called  upon,  in  connection  with  one  of 
neighbors,  to  make  an  appraisement  of  an  intestates  ] 
perty  at  the  request  of  the  administrator.  There  was  s< 
difficulty  in  making  the  appraisement,  in  consequence  of 
character  of  the  property.  Mr.  Pancoast  gave  his  advic* 
to  the  mode  of  appraisement,  which  was  followed.  The 
praisement  was  completed,  and  signed  by  the  appraise 
One  witness  tastifies  that  he  was  about  purchasing  a  fei 
and  knowing  that  the  title  had  passed  through  some  of 
ancestors  of  the  testator,  he  applied  to  him  for  informati 
and  asked  him  if  he  knew  anything  of  the  title.  He  repl 
that  he  did,  and  gave  a  general  description  of  it,  and  the ' 
rious  conveyances ;  he  stated  the  portion  of  it  that  had  co 
from  his  grandfather,  and  named  over  some  other  pers( 
that  different  portions  of  it  had  come  from.  The  witn 
found  the  information  correct. 

I  have  adverted  to  but  few  of  the  numerous  facts,  to  sh 
that  during  the  last  two  years  of  his  life  there  were  tir 
when  the  testator  had  mind  enough  certainly  to  transact 
ordinary  business  of  life.  They  are  certainly  at  varia; 
with  the  opinion  formed  by  Doct.  Longstreet,  that  dur 
the  whole  of  this  period  the  testator  was  a  lunatic,  and 
enjoying  lucid  intervals. 

I  think  it  unnecessary  to  examine  the  evidence  further 
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detail.    There  was  a  large  number  of  witnesses  examined 
on  both  sides,  and  as  is  usually  the  case,  one  class  has  no 
doubt  of  the  testator's  capacity  to  make  a  will,  while  the 
other  has  just  as  little  doubt  of  his  incapacity.     I  have  not 
deemed  it  worth  while  to  count  them,  to  see  which  class  is 
the  largest  in  number.    We  might  as  well  decide  the  case  by 
taking  their  weight  as  by  their  numbers.     It  is  very  clear, 
from  the  facts  I  have  alluded  to,  that  whatever  may  have 
been  the  general  state  of  mind  of  testator,  he  certainly  en- 
joyed lucid  intervals,  and  at  such  times  was  perfectly  com- 
petent to  dispose  of  his  property.     This  being  the  case,  the 
incj^uiry  is  narrowed  down  to  the  point — whether,  at  the  time 
he   made  the  will  in  question,  he  was  in  the  enjoyment  of 
such  lucid  interval  ?     To  ascertain  this,  we  must  rely  upon 
those  who  w^ere  present,  and  witnessed  the  transaction.     If 
they  state  facts  to  show  that  at  that  time  he  possessed  mind 
eaough  to  render  him  competent,  the  will  must  be  established, 
uatess  their  testimony  is  in  some  way  impeached. 

I  have  already  alluded  to  the  testimony  of  the  subscribing 
witnesses.  There  was  another  witness  present,  and  that  was 
the  scrivener  w^ho  drew  the  will.  Before  adverting  to  his 
testimony,  however,  I  would  remark,  that  there  is  evidence 
going  to  show  that  the  testator,  prior  to  the  execution  of  the 
^ill,  had  frequently  declared  his  intention  to  make  a  will, 
and  for  the  very  purpose  of  making  the  alteration  he  did 
Daake  between  this  will  and  the  will  of  1840. 

He  told  Mr.  Ellis  that  he  wished  to  obtain  the  old  will  out 
of  the  hands  of  Mr.  McKnight — said  that  it  was  a  wrong 
^ill,  and  that  he  had  been  too  much  influenced  in  making  it, 
^d  asked  Mr.  Ellis  if  he  would  not  call  on  Mr.  McKnight 
and  get  it.  He  at  the  same  time  gave  his  reasons  why  he 
should  not  call  on  Mr.  Cannon  or  Mr.  Hutchinson  to  draw 
^^^  will.  He  said  the  former  would  not  do,  because  he  had 
^^tten  the  former  will,  and  was  one  of  the  executors,  and 
^  for  the  latter  gentleman,  there  was  some  little  misunder- 
"^"^'iding  between  them  in  regard  to  his  rents. 
^«  said  to  Mr.  Shreve,^  very  soon  after  his  restoration  to 
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his  property,  that  he  had  made  a  will  before  he  went  to  i 
asylum,  and  that  it  was  in  the  hands  of  Mr.  McKnight;  ai 
he  requested  Mr.  Shreve  to  call  on  Mr.  McKnight  and  g 
it,  with  other  papers  of  his  in  Mr.  McKnight's  possessic 
When  Mr.  Shreve  gave  him  the  reply  of  Mr.  McKnight 
his  request,  that  he  had  no  papers  of  Mr.  Fancoast,  he  us 
excited,  and  declared  with  warmth  that  he  had,  and  amo 
them  was  the  will,  and  that  it  was  a  will  he  had  been  fore 
to  make.  It  was  true  that  Mr.  McKnight  had  some  of  ' 
papers,  and  among  them  this  will. 

He  spoke  frequently  to  Mr.  Bartlett  about  the  will  tl 
was  in  Mr.  McKnight's  hands,  and  said  he  intended  to  ms 
another  will.  He  complained  of  Mr.  McKnight  s  treatm< 
to  him,  and  said  McKnight  would  not  speak  to  him  when 
met  him. 

A  week  or  two  before  the  execution  of  the  will  he  ha« 
long  conversation  with  his  neighbor,  Mr.  Lawrence,  al> 
his  aflfairs.     He  spoke  of  the  will  he  had  made,  and  said 
had  made  it  to  please  his  wife,  and  that  he  should  make 
other  will,  and  gave  some  reason  why  he  had  not  done  it 
fore. 

There  is  another  fact  worthy  of  notice,  and  that  is,  we  f 
the  decedent  prepared  to  be  liberal  to  his  brother  Sann 
His  feelings  had  entirely  changed  towards  his  brother.  ^ 
great  anxiety  he  manifested  for  him  while  sick — his  atte 
ance  upon  him  during  his  illness — and  the  sympathy  - 
kindness  which  he  exhibited  towards  him,  were  sure  indi 
tions  of  a  radical  change  in  his  feelings.  Besides  that,  tl 
affections  of  the  heart  were  the  natural  fruits  of  the  i 
light  that  had  dawned  upon  his  intellect.  Their  moral  J 
intellectual  faculties  were  congenial. 

Notwithstanding  the  very  decidedly  unfavorable  opini 
expressed  by  the  witnesses  for  the  caveat  of  the  testat 
mental  capacities,  with  the  numerous  facts  before  us,  a 
of  which  only  I  have  referred  to,  we  are  not  surprised  at 
testimony  of  William  Biddle,  the  scrivener  who  drew 
will,  coniirming  the  opinions  of  the  subscribing  witness^ 
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the  will,  that  at  the  time  of  its  execution  the  testator  was  of 
sufficiently  sound  mind,  memory,  and  understanding  to  trans- 
act that  important  business. 

•4/r.  Biddle  had  been  acquainted  with  him  for  twenty-six 
or  tvrenty-eight  years,  intimately  the  last  few  years  of  his 
life.     Samuel  Pancoast,  the  brother  of  decedent,  called  on 
the  "Witness  on  the  morning  of  the  10th  of  April,  1853,  and 
told  him  his  brother  Lewis  wished  him  to  come  to  his  house, 
and  write  his  will.     The  witness  and  Samuel  went  out  to- 
gether to  decedent's  farm.     He  met  them  at  the  door,  and 
invito  them  in.    After  some  little  conversation,  the  witness 
alluded  to  the  occasion  of  his  visit.     He  said  he  thought  he 
vould  have  his  will  written,  and  told  his  brother  to  tell  wit- 
ness to  come  out,  if  he  saw  him.     The  witness  then  goes  on 
to  say,  "  I  remarked  to  him  that  I  was  not  very  well  pre- 
pared to  write  his  will,  but  if  he  would  give  me  the  heads  of 
what  he  wanted  wrote  I  would  take  it  down ;  he  then  went 
and  got  some  paper  and  ink,  and  as  I  was  going  to  take 
them  up,  Samuel  Pancoast  got  up  out  of  his  chair  to  leave 
the  room.     Lewis  said,  Samuel,  don't  go  out.     He  dictated 
to  me  what  he  wanted  in  his  will,  and  I  took  down  as  he 
dictated  to  me,  except  one  paragraph ;  I  read  it  over  to  him 
after  I  had  taken  it  down,  and  he  said,  I  want  you  to  leave 
two  or  three  lines  blank — I  may  think  of  something  else  I 
have  forgot ;  he  then  said,  when  can  you  have  it  ready,  and 
bring  it  here ;  I  said,  almost  any  time,  and  I  fixed  the  next 
Monday,  which  I  think  was  the  17th  of  April,  and  he  said, 
^^ry  well."     The  witness  then  goes  on  to  state  what  took 
place  at  that  interview  after  this  business  was  through. 
There  was  nothing  said  or  done  by  the  testator  that  ex- 
hibited anything  at  variance  with  his  soundness  of  mind. 
The  witness  then  details  what  took  place  on  the  day  the  will 
^*as  executed.    He  went  there  on  the  following  Monday  with 
^he  will,  as  he  had  promised.     The  tesUitor,  he  says,  met 
^em  at  the  door,  and  invited  them  in.     After  a  few  mo- 
ments' conversation,  the  three  gentlemen  who  were  in  attend- 
^ce  as  subscribing  witnesses  went  into  another  room.     The 
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witness  then  says:  "After  they  went,  Lewis  asked  mo  if  I 
had  the  will  with  me ;  I  answered  yes,  and  took  it  out  of  my 
pocket,  and  handed  it  to  him ;  he  read  it  over  very  carefally, 
or  appeared  to,  and  handed  it  back  to  me ;  I  then  asked  li.  im 
if  it  was  all  right ;  he  said,  yes,  as  far  as  it  goes ;  thero  is 
one  thing,  says  he,  I  want  in  that  is  not  here;  I  then  sa.iii 
there  is  a  vacancy  left,  as  you  wanted,  to  put  anything  ii^I 
it  is  the  hist  item  in  the  will ;  the  sixth  item  was  then  put,  in 
at  his  house :  *  I  do  revoke  all  former  wills  by  me  made,  o^ 
purporting  to  have  been  made  by  me.*     He  gave  me     ^^^ 
words,  which  I  inserted — I  took  them  from  his  lips.    Aft<^^^ 
wrote  the  sixth  item,  I  asked  him  if  there  was  anything    ^  ^^' 
ther  to  write;  he  said  no,  except  naming  the  executors   ^     "^ 
did  not  name  his  executors  the  first  day  I  was  there.    I  ^1^^^ 
filled  up  the  last  item,  and  had  it  ready  for  execution  ^      |^® 
then  took  the  will  out  of  my  hand,  and  read  it  over  agc-**-^"' 
and  said  it  was  all  right,  and  told  his  brother  Samuel  to      ^^ 
the  witnesses  out  of  the  other  room;  he  then  came  uj"^ 
the  desk,  in  the  presence  of  those  witnesses  and  myself      ^*  ^  ^ 
Samuel,  took  up  the  pen,  and  wrote  his  name  opposite 
seal ;  put  his  finger  on  the  seal,  and  acknowledged  it  tcz^^ 
his  hand  and  seal,  and  his  last  will  and  testament."     To 
question,  whether  he  considered  the  testator  of  sound  mi^    ^ 
memory,  and  understanding  at  the  time,  he  replied:  I  cr-  '^-^ 
sidered  him  to  be  so;  I  had  not  the  least  doubt  abou^^' 
either  time  I  was  there ;  if  I  had  had  a  doubt  about  his 
tamentaiy  capacity,  I  would  not  have  drawn  a  will  for  h 
My  conclusions,  upon  a  review  of  the  whole  case,  are  th 
Fird.  It  appears  beyond  a  doubt  that  the  testator,  af 
he  was  restored  by  the  Court  of  Chancery  to  the  possessi    - 
and  management  of  his  property,  had  lucid  intervals, 
which  he  was  perfectly  competent  to  make  a  will.     I  do  \^ 
mean  to  say,  that  at  any  period  after  he  was  restored  to  1 
property  he  was  inc^ompetent ;  but  that,  giving  to   the  o: 
deu(!e  of  the  caveators  its  gr(\atest  influence,  it  proves  nothi 
more  than  that  the  testator  was  a  lunatic  with  lucid  in 
vals. 
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Stico-nd.  The  three  subscribing  witnesses  to  the  will,  and 
the  scrivener  who  drew  it,  and  was  present  at  its  execution, 
present,  by  their  testimony,  a  body  of  facts,  embracing  the 
coaversation,  conduct,  and  particular  acts  of  the  testator, 
whioh,  if  their  testimony  is  to  be  relied  upon,  establish 
clcfirly  that  this  will  was  the  product  of  the  testator's  mind 
alone — that  he  dictated  it  with  intelligence — comprehended 
it  in  all  its  bearings — appreciated  the  ties  of  kindred,  and 
understood  the  character  and  extent  of  the  property  dis- 
posed of. 

Third,  There  is  no  evidence  going  to  impeach  the  moral 
dia.racter  or  intelligence  of  these  witnesses.     There  is  no  prc- 
t«ace  that  the  insanity  alleged  was  of  that  subtle  character 
as  to  deceive  or  mislead  them.     The  only  evidence  of  any 
pertinent  fact  bearing  upon  the  material  time  of  inquiry  as 
to   the  testator's  mind  is  this  :  it  is  proved  that  about  that 
time,  and  within  a  few  days  of  the  execution  of  the  will,  and 
for  a  succession  of  several  weeks,  large  quantities  of  ardent 
spirits  were  purchased  at  the  neighboring  stores,  and  carried 
to  the  residence  of  the  testator.     But  there  is  no  pretence 
that  he  was  under  the  influence  of  liquor  on  the  day  of  the 
execution  of  the  will,  or  had  been  indulging  at  all  on  that 
^y  in  the  use  of  it.     The  evidence,  therefore,  was  only  im- 
portant as  going  to  show  the  producing  cause  of  general  in- 
capacity ;  and  as  I  have  already  observed,  that  if  any  such 
general  incapacity  existed,  the  subject  of  it  had  lucid  inter- 
^'^la,  it  leaves  the  evidence  of  the  witnesses,  as  to  the  sound- 
ness of  the  testator's  mind  at  the  particular  time  the  will 
^as  executed,  unapproached. 

fourth.  The  testimony  of  the  subscribing  witnesses,  as  to 
the  sanity  of  the  testator,*  is  strengthened  by  the  facts,  that 
the  will  is  a  reasonable  one  on  the  face  of  it,  and  that  iis 
Entente  correspond  with  the  repeated  declarations  of  the 
testator. 

-^ifth.  In  the  examination  of  this  case,  the  following  con- 
federation is  entitled  to  some  weight.  By  this  will,  the  pro- 
perty mainly  is  given  to  the  heirs-at-law  and  next  of  kin, 
^^0  are  satisfied  with  the  will  as  it  stands.    There  is  no  other 
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will  propounded  for  probate.  The  caveators,  if  they  dai: 
as  devisees  or  legatees  under  another  will,  should  have  pro- 
pounded it  for  probate.  No  other  will  is  offered  for  probat-e, 
and  the  presumption  is  that  if  this  will  is  not  established  tlie 
decedent  died  intestate.  If  this  is  so,  the  caveators  will  de- 
rive no  benefit  from  defeating  this  will,  and  the  property  of 
the  decedent  will  go  to  the  persons  who  are  satisfied  with  tlio 
di8j)Osition  made  of  it  by  the  testator  by  the  will  in  question. 


David    K.    Boylan    and    others,  appellants,  and  Isa.ac 
Meeker  and  others,  respondents.* 

When,  in  a  controversy  about  tlie  probate  of  a  will,  it  was  alleged  tli»t 
the  paper  offered  for  probate  was  not  a  genuine  will,  but  that  it  was  sur- 
reptitious or  procured,  and  was  never  executed  by  testator  as  his  will,  i* 
was  hold  that,  in  that  aspect  of  the  case,  it  was  competent  for  the  cavea- 
tors to  show  that  the  provisions  of  tlie  will  in  controversy  were  contrary 
to  the  expressed  intentions,  views,  and  feelings  of  the  deceased  before  ^* 
time  it  bears  date,  and  to  his  declarations  subsequently  made. 

The  will  offered  for  probate  held,  after  an  elaborate  review  of  the  evidetxce, 
to  have  been  fraudulent  and  surreptitious,  and  not  executed  by  the  t®** 
tator. 

The  costs  and  counsel  fees  of  the  party  offering  the  will  for  probate  'W^*'* 
ordered  to  be  paid  out  of  the  estate,  because  of  the  absence  of  dir^^^ 
proof  of  fraud  on  the  part  of  the  party  offering  it,  or  of  knowledge  ^^ 
his  part  that  it  was  surreptitious,  although  he  was  a  large  benefici*^ 
under  it. 


This  cause  came  before  the  Ordinary  on  an  appeal  frolic  ^ 
decree  of  the  Orphans  Court  of  the  county  of  Essex,  refusi^S 

*  See  Boylan  ads.  Meeker,  4  Dutcher  274. — Although  this  very  able    *^ 
interesting  opinion  of  Mr.  Justice  Potts  was  delivered  as  long  ago  as  1^^^' 
and  is  almost  exclusively  confined  to  a  discussion  of  questions  of /orf,   ^^ 
reporter  has  thought  proper  to  publish  it  here  (greatly  out  of  its  chro***' 
logical  order)  in  order  that  our  reports  may  exhibit  all  the  phaut  of    *' 
litigation  arising  out  of  this  remarkable  case  in  our  stat«  courts.     It  t^^^ 
be  added,  that  an  action  of  ejectment  was  brought  by  a  party  claiming  a  «*^* 
this  will  in  the  Circuit  Court  of  the  United  States  for  the  District  of    ^^ 
Jersey,  which  resulted  in  a  verdict  for  the  plaintiff,  thus  establishiis^      j 
the  verdict  of  a  jury  in  that  cause  the  genuineness  and  validity  of  the  '^^^^ 
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to  admit  to  probate  a  paper  purporting  to  be  the  last  will  of 
Jonathan  M.  Meeker,  deceased,  propounded  by  David  K. 
Boylan,  who  was  named  as  one  of  the  executors  in  the  will, 
and  to  whom  large  legacies  were  given  by  it. 

The  decree  appealed  from  also  denied  costs  and  expenses 
to  the  party  propounding  the  paper. 

The  case  was  heard  in  the  Prerogative  Court,  before  the 
Honorable  Stacy  G.  Potts,  one  of  the  associate  justices  of  the 
Supreme  Court,  who  was  called  in  to  hear  it  by  the  Ordinary. 

JBradiey  and  W.  Pennington,  for  appellants. 

Jrdinghuysen  and  A.  Whiteheadj  for  respondents. 

Potts,  J.  The  Orphans  Court  of  the  county  of  Essex,  on 
the  15th  June,  1853,  decreed  that  a  certiiin  paper,  propounded 
for  probate  in  this  cause,  marked  Exhibit  A,  and  bearing 
date  the  12th  day  of  January,  1852,  is  not  the  true  last  will 
3.nd  testament  of  Jonathan  M.  Meeker,  the  alleged  testator 
therein,  &c.,  and  that  the  same  has  not  been  well  proved,  and 
ought  not  to  be  established  or  admitted  to  probate,  &c.  From 
this  decree  David  K.  Boylan  and  others  appeal  to  this  court; 
^nd  the  question  is,  whether  there  is  error  in  that  decree. 

The  testimony  and  exhibits  taken  and  made  in  the  court 
*-^^low  are  before  us.  The  case  is  one  of  much  importance, 
t^he  evidence  very  voluminous,  and  in  some  of  its  aspects 
singularly  conflicting  and  embarrassing.  The  case  has  been 
^^ost  elaborately  and  ably  argued ;  and  I  have  endeavored  to 
Sive  to  it  a  careful,  patient,  and  attentive  examination. 

The  deceased  was  an  old  gentleman,  of  about  seventy-two 
years  of  ago,  residing  at  New  Providence,  in  Essex  county. 
The  paper  propounded  as  his  will  is  alleged  to  have  been  exe- 
cuted by  him  on  the  evening  of  the  12th  January,  1852,  at 
"^he  house  of  Mr.  Jonathan  E.  Hoyt,  and  in  the  presence  of 
Hoyt's  family ;  and  to  have  been  taken  away  by  him  when 
^^  left  the  next  morning.  It  is  further  alleged,  that  some 
^^ks  afterwards — from  one  to  three  or  four — he  brought 


312  PREEOGATIVE  COURT. 

Boylan  v.  Meeker. 

it  again  to  Mr.  Hoyt,  and  deposited  it  with  him,  and  that-  i 
was  then  enveloped  and  sealed  up,  and  remained  in  ^C  :ar. 
Hoyt*8  custody  until  some  ten  days  after  the  testator's  ^^- 
cease,  which  occurred  on  the  22d  day  of  May,  more  thstn 
lour  months  after  the  time  of  the  alleged  execution.  It  ^^5i.s 
then  opened,  and  deposited  by  Mr.  Hoyt  with  the  surrogSLt^e^ 
and  subsequently  offered  for  probate. 

I  propose  to  consider  the  questions  presented  by  this  appoal 
in  the  following  order. 

I.  Did  Jonathan  M.  Meeker,  the  deceased,  actually  execute 
a  will  at  the  house  of  Jonathan  E.  Hoyt  on  the  evening  of  the 
12th  January,  1852  ? 

II.  If  he  did,  was  he  at  that  time  of  sound  and  disposing 
mind,  memory,  and  understanding  ? 

III.  And  if  both  these  questions  are  settled  in  the  affirma- 
tive, the  only  remaining  inquiry  will  be,  is  the  paper  offered 
for  probate  tJuit  will  ? 

I.  Then  as  to  the  alleged  execution  of  a  will  at  Hoyt's  at 
the  time  specified. 

Hoyt  lived  about  eight  miles  from  the  residence  of  Meeker. 
Two  witnesses,  Valentine  and  Bonnellf  testify,  that  on  the 
afternoon  of  the  12th  of  January,  1852,  half  an  hour  to  an 
hour  before  sunset,  the  deceased  called  upon  them,  in  ^"ew 
Providence,  with  a  sleigh  and  pair  of  black  horses,  and 
wanted,  first  one,  and  then  the  other  of  them,  to  go  with  him 
to  Newark.  Said  he  was  going  there  that  night  to  stay  with 
Isaac  Miller,  and  that  his  business  was  to  sell  his  horses  to 
the  plank  road  company,  as  he  had  no  hay  for  them.  He 
offered  Valentine  $5,  and  Bonnell  $3  or  $5  a  day  to  go  with 
him,  but  they  declined. 

Next  we  find  him  at  Hoyt's,  some  five  miles  out  of  the  di- 
rect road  from  New  Providence. to  Newark.  That  he  cam® 
there  that  evening,  somewhere  between  dusk  and  eight  o'clocK, 
with  a  sleigh  and  two  black  horses ;  that  he  took  tea,  r^ 
mained  all  night,  and  went  away  next  morning  after  break- 
fast, is  proved  by  the  concurrent  testimony  of  Mrs.  ifortfl 
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'^oyt,  the  wife,  Anna^  Elizabeth^  and  Mary  Hoyt,  tlie 
liters  of  Jonathan  E.  Hoyt,  Cfiarles  KHgee,  the  coachman, 
^atrick  and  Sarah  O'Shav^hnessy,  servants,  who  resided 
e  family  at  the  time.  All  except  the  O'Shaughnessys 
y  that  Hoyt  was  not  at  Jiome  when  deceased  came — that 
iquired  for  Hoyt,  said  he  had  business  with  him,  and 
bis  horses  put  up  for  the  night  before  Hoyt  returned, 
swears  that  he  found  him  there  when  he  returned 
from  New  York  that  evening.  Patrick  testifies  that 
was  at  hoyne  when  deceased  arrived,  and  Sarah  says 
elieves  he  was  at  home.  Valentine  says  he  thinks  de- 
d  subsequently  told  him  that  he  had  stayed  at  Hoyt'a 
ight  he  had  desired  witness  to  go  to  Newark  with  him. 
3  is  nothing  in  the  evidence  to  contradict  these  wit- 
s  upon  this  point;  and  it  must  be  taken  as  an  esta- 
id  fact,  that  the  deceased  spent  the  night  of  the  12th  of 
\ary,  1852,  at  Hoyt'a  house, 

len  as  to  the  evidence  of  the  execution  of  the  will.  Jona- 
E,  Hoyty  one  of  the  subscribing  witnesses,  testifies,  in  sub- 
le,  that  he  had  no  notice  or  premonition  of  the  intention 
'x.  Meeker  to  execute  the  will  before  he  found  him  at 
lOuse  that  evening.  That  Meeker  then  told  him  he  had 
:  to  make  his  wUlj  or  have  it  executed,  and  wanted  him, 
t,  to  witness  it.  After  he  had  made  known  his  business, 
Hoyt,  /  invited  him  into  another  room,  and  deceased 
,  I  now  want  you  to  witness  my  will.  I  asked  him  if  he 
got  his  will  drawn.  He  said  he  had.  He  then  took  it 
of  his  pocket  or  pocket-book,  and  read  it  to  me,  and 
d  what  I  thought  of  it.  I  told  him  I  thought  he  had 
'  very  liberally  by  his  wife,  taking  into  consideration  her 
diid  the  property  which  she  already  had,  as  he  said,  in 
own  right.  I  then  told  him  I  thought,  as  he  had  asked 
opinion,  that  he  had  probably  given  too  much  to  Mr. 
Ian,  although  I  did  not  know  the  value  of  the  property, 
en  asked  him  if  he  had  not  better  alter  that  part  of  the 
•  He  said  no;  if  he  Wius  to  alter  it  he  would  give  him 
^»  and  he  wanted  no  dictation.  I  then  asked  him  why  he 
OL.  II.  2  D 
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asked  my  opinion  in  regard  to  the  will.    He  said,  out  of  mere 
courtesy.     I  then  asked  him  if  it  would  not  be  more  judi- 
cious to  give  his  nephew,  Jonathan  M.  Meeker,  of  Elizabetli- 
town,  some  part  of  what  he  had  there  given  Mr.  Boylan. 
He  said  no,  he  had  given  Jonathan  enough,  and  he  woixld 
spend,  no  doubt,  what  he  had  given  him  in  his  will  in  a  few 
years ;  and  furthermore,  he  had  a  great  dislike  to  his,  Jona- 
than M.  Meeker's  wife.    I  then  told  him  that  his  nephew  had 
named  his  youngest  son  after  him,  and  would  it  not  be  bet- 
ter to  do  something  for  him,  and  less  for  Mr.  Boylan.    He 
said  names  did  not  cost  anything,  and  he  wanted  no  more 
dictation.    I  then  told  him  I  was  not  acquainted  with  any  of 
his  legal  heirs-at-law,  except  Mr.  Jonathan  M.  Meeker  and 
Mr.  Jonathan  M.  Muir,  and  of  course  I  had  nothing  more  to 
say  in  behalf  of  any  of  his  other  nephews  and  nieces,  and  if 
he  was  determined  that  that  should  be  his  will,  I  would  get 
some  one  to  witness  the  will  with  me.     After  this  conversa- 
tion, we  went  into  the  other  room,  where  the  family  was.   I 
then  told  him,  in  the  presence  of  the  family,  that  I  thought 
he  had  better  see  Mr.  James  F.  Meeker,  of  Elizabethto^D, 
and  show  him  the  will,  and  consult  him,  as  he  was  a  gentle- 
man that  I  had  confidence  in,  and  was  an  old  acquaintance 
of  his,  and  I  presumed  Mr.  Meeker  would  think  as  I  di" 
with  regard  to  giving  Mr.  Boylan  as  much  as  he  had.    He 
said  he  did  not  wish  to  consult  any  one  what  he  should  do 
with  his  property — all  he  wanted  was  to  have  the  will  exe- 
cuted.   He  spoke  of  his  nephews  and  nieces  in  general  term^i 
and  seemed  to  be  willing  that  Mr.  Boylan  should  have,  as  be 
said,  the  lion's  share  out  of  his  estate,  as  he  always  found  » 
comfortable  and  hospitable  home  at  Mr.  Boylan 's  house,  aO" 
if  property  would  make  him  a  man,  he  should  have  the  opjK)''' 
tunity.    He  further  said,  (this  was  when  we  were  alone)— be 
had  taken  this  matter  thoroughly  into  consideration,  had 
made  a  good  many  wills,  and  the  last  one  previous  to  this  he 
had  given  his  wife  but  $1000  in  her  own  right,  with  the  ^ 
of  certain  other  property ;  and  at  the  time  he  made  the  will» 
he  said  he  was  mad,  and  he  was  determined  not  to  giv®  *^ 
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v^ife  much ;  that  she  had  troubled  him  a  good  doal  when  he 
wished  to  convey  lands,  by  withholding  her  name  from  the 
deed,  and  he  invariably  had  to  buy  her  off.  I  said  to  him 
that  I  thought  the  will  he  then  wished  to  execute  was  alto- 
gether more  to  his  credit  than  the  September  will.  He  then 
said,  you  refused  to  witness  that  will,  and  now  you  are  not 
willing  to  witness  this.  I  told  him  I  thought  there  were  ob- 
jections, in  my  mind,  to  both  of  them,  but  I  was  not  willing 
to  witness  any  man's  will  that  was  worth  what  he  said  he 
was,  giving  his  wife  only  the  pitiful  sum  of  $1000  in  her 
own  right. 

Of  the  fact  of  the  execution,  he  says,  being  shown  the  pa- 
per purporting  to  be  the  will,  he  has  seen  that  paper  before ; 
the  handwriting  of  "  J.  Edwards  Hoyt "  to  the  attestation  of 
the  will  is  his.  The  signature,  **  Anna  Hoyt,"  to  the  attest- 
ation of  the  will  is  hers — he  saw  her  write  it.  The  signa- 
ture of  "  Jonathan  M.  Meeker,"  signed  at  the  foot  of  the 
^ill,  is  the  handwriting  of  the  testator — he  saw  him  write  it. 
The  signatures  "  Jonathan  M.  Meeker,"  on  the  margin  of  the 
several  leaves  of  that  will,  is  testator's — he  saw  him  write 
^lie  signatures.  He  says  that  himself,  his  daughter  Anna, 
and  some  or  all  his  family  were  present  at  the  time ;  that  he 
started  to  go  for  a  neighbor,  a  Mr.  Brown,  to  be  a  witness ; 
^t  it  was  storming,  and  he  did  not  go ;  that  himself  and 
Anna  witnessed  the  will  at  testator's  request.  He  describes 
particularly  the  manner  in  which  the  will  was  executed — on 
*  portfolio  laid  on  the  table — the  testator  signing  it  first  at 
the  foot;  then  putting  the  seal  on  ;  testiitor's  putting  his  two 
nngers  on  the  seal,  and  saying,  this  is  my  will — I  wish  you  to 
witness  it  for  the  purposes  within  mentioned ;  that  the  attest- 
ing witnesses  then  subscribed  their  names,  and  then  the  tes- 
^tor  wrote  his  name  on  the  margin  of  the  several  leaves, 
fie  says  the  attesting  clause  was  written  by  himself  at  tes- 
^tor'a  request ;  and  that  after  the  will  was  executed,  witness 
enveloped  it  in  a  sheet  of  letter  paper,  and  the  testator  put 
^t  in  his  pocket-book  or  pocket.  He  says  the  testator  read 
^^  will  once  to  him  in  the  private  room,  and  once  in  the 
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presence  of  the  family  on  that  occasion ;  that  he  assigned,  as 
a  reason  for  writing  his  name  on  the  margins,  that  it  made 
it  stronger,  and  he  had  done  it  before  on  other  wills,  and  as 
a  reason  for  coming  to  Hoyt's  to  execute  it,  that  he  wanted 
to  make  a  private  will ;  that  he  had  made  a  good  many  wills, 
and  talked  too  much  about  thom,  and  was  determined  to 
have  one  will  the  world  should  know  nothing  about. 

Aiuia  Hoyt^  the  other  subscribing  witness,  details  the  his- 
tory of  the  execution  of  the  will  with  great  particularity. 
She  was  the  first  witness  examined.     Her  account  is  sub- 
stantially similar  to  that  suUsequently  given  by  her  father. 
She  says  her  father,  mother,  and  two  sisters  were  present  at 
the  time;  that  testator  read  over  the  will  in  their  presence 
and  hearing  before  he  executed  it,  and  talked  about  it  soaie 
time  before  affixing  his  signature.    That  her  father  told  ilr. 
Meeker  he  had  much  better  go  somewhere  else  to  get  it  exe- 
cuted.    Mr.  Meeker  said  he  could  have  it  done  nowhere  os 
j)rivatclf/  as  he  wislied,  and  it  was  only  at  his  most  urgent 
solicitations  that  Mr.  Iloyt  finally  consented.    Mr.  Hoyt  tol*^ 
him  he  thought  he  had  not  been  liberal  enough  with  Mrs^* 
Me(?ker ;  that  Mrs.  Meeker  had  always  been  very  econoraicali 
and  had  done  as  much  to  accjuire  the  property  as  he  ha*^- 
Testator  replied,  that  he  had  made  her  a  much  more  liber^"*-^ 
allowance  than  he  had  made  her  in  a  will  he  had  previously 
made  in  the  autumn;  that  she  was  advanced  in  years,  an>*^ 
would  have  no  use  for  any  property  long;  and  at  the  saii>^ 
time  said  that  he  did  not  come  there  to  have  Mr.  Hoyt  di^^^ 
tate  his  will ;  that  he  knew  what  to  do  with  his  own  pr<^^^ 
perty  without  consulting  any  one;  that  it  was  his  own  pr^^^ 
perty,  and  he  should  do  what  he  chose  with  it.    He  said  th^^^ 
he  liked  none  of  his  relations;  that  he  liked  Mrs.  MeekeC  ^ 
much  better  than  his  own  ;  that  he  had  had  several  plans  f-«^^ 
giving  his  property  away  from  his  relations  entirely,  b**-^^ 
that  some  of  them  were  in  quite  needy  circumstances,  a^^^ 
he  had  concluded  to  help  them  all  a  little.     Mr.  Hoyt  ast^^ 
feim  if  he  had  no  brothers  or  sisters  living.    He  replied  tt»-*^ 
he  had  one  brother  who  was  wealthy,  and  had  only  one  chi-^^' 
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and  that  he  would  give  him  nothing — that  he  had  enough  for 
himself  and  his  child.     Mr.  Hoyt  asked  him  what  had  be- 
come of  his  favorite  plan  of  establishing  the  Meeker  Insti- 
tute, of  which  he  had  been  always  talking.    He  replied,  that 
be  thought  it  on  the  whole  a  foolish  plan,  and  that  the  money 
ft'oxxld  do  his  relations  more  good ;  that  the  town  of  New 
Providence  would  never  thank  him  for  it  after  he  was  dead 
m<i  gone ;  that  the  grass  would  grow  over  his  grave,  and  his 
;ra.x'e-8tone  fall  before  any  of  them  would  take  the  trouble  to 
»et  it  up.     Mr.  Hoyt  told  him  he  thought  he  had  given  Mr. 
Boylan  too  much.     Mr.  Meeker  said,  no  more  of  your  dicta- 
tion; as  I  told  you  before,  I  wish  no  interference  with  regard 
to  the  disposition  of  my  property  from  yourself  or  any  one 
else.    I  have  always  thought  a  great  deal  of  Mr.  Boylan ; 
he  lias  always  treated  me  very  kindly  and  hospitably,  and  is 
a  very  promising  young  man,  and  I  intend  to  do  all  that 
money  can  to  make  something  of  him.     He  also  spoke  of 
Mrs.  Boylan,  and  said  she  had  always  treated  him  with  uni- 
form kindness.     He  spoke  of  his  relations  by  name,  but  not 
knowing  them,  and  having  never  seen  any  of  them,  with  one 
or  two  exceptions,  it  would  be  impossible  for  me  to  recollect 
what  he  said  in  regard  to  them.     He  said  he  had  twenty  or 
thirty  nephews  and  nieces ;  that  he  did  not  care  for  any  of 
^em ;  that  if  there  had  been  any  of  them  equal  to  Mr.  Boy- 
li^n,  he  should  not  have  hesitated  what  to  have  done  with  all 
"is  property.     He  spoke  of  having  aided  some  of  his  rela- 
tions ;  but  not  knowing  them,  witness  does  not  recollect  with 
^Qy  particularity  who  they  were  whom  he  had  aided ;  that 
^hey  had  always  squandered  what  he  had  given  them,  and  it 
^  been  of  no  use ;  that  he  had  no  doubt  that  all  he  had  left 
^em  at  his  decease  would  be  spent  in  three  or  four  years. 

The  witness  said  further,  that  she  saw  her  father  write  the 
clause  of  attestation ;  that  Mr.  Meeker  said  he  had  got  the 
^*tt  written  in  New  York — that  he  had  got  some  person  there 
^  Write  it,  but  does  not  recollect  that  he  mentioned  who ; 
^at  the  reason  he  gave  for  writing  his  name  on  the  margin 
^*  each  sheet  was  to  niake  the  matter  sure,  so  that  no  one 

2d* 
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could  mistake  it ;  it  was  done  of  his  own  accord,  without  any 
one  suggesting  it.  She  says  the  testator  used  a  gold  pen — 
he  tried  several  before  he  found  one  that  suited  him,  and 
wrote  his  name  several  times,  so  as  to  show  us  what  a  hand- 
some writer  ho  was.  He  said  there  were  so  many  young 
ladies  looking  at  him  he  must  do  his  best. 

To  subsequent  questions  put  to  the  witness,  she  said— the 
conversation  on  the  subject  of  the  will,  on  the  evening  of  its 
execution,  commenced  after  Mr.  Hoyt's  return ;  Mr.  Meeker 
stated  in  substance,  that  he  had  come  there  on  important  bu- 
siness— that  he  had  come  to  have  his  will  executed.  Mr.  Hoyt 
told  him  that  he  had  hoped  he  would  make  his  will  some- 
where else,  and  leave  him  a  handsome  legacy.  Mr.  Meeker 
replied  that  he  had  enough  already,  and  had  no  idea  of  doing 
anything  of  that  kind.  Then  Mr.  Meeker  asked  Mr.  Hoyt 
if  he  could  not  see  him  in  another  room  for  a  few  minutes. 
They  went  into  another  room  and  stayed  a  short  time,  and 
returned  with  the  document.  The  seal  was  put  on  the  will 
in  her  presence ;  her  sister  cut  it — she  saw  her  do  it. 

This  is  the  testimony  of  the  two  subscribing  witnesses  as 
to  the  execution  of  the  paper>  and  the  circumstances  attend- 
ing it.  Then  we  have  the  evidence  of  three  other  witnesses, 
who  were  present  at  the  time.  Mi's.  Hoyt,  the  wife,  and  two 
other  daughters  of  Mr.  Hoyt,  Elizabeth  and  Mary  L. 

Elizabeth  Hoyt  testifies  that  she  remembers  Mr.  Meeker  s 
visit  in  January  ;  that  her  father  was  not  at  home  when  b^ 
came.     When  her  father  returned,  Mr,  Meeker  told  hm  ^^ 
wished  to  speak  to  him  in  private,  and  they  went  into  ano- 
ther apartment.     He  told  her  father  he  was  sorry  he  did  no^ 
find  him  at  home  on  the  occasion  of  a  previous  visit  he  b^ 
made  to  the  house  between  Christmas  and  New  Year,  an<l 
had  hoped  *to  have  seen  him  at  New  Providence.     Herfath^^ 
told  him  he  had  had  no  time  to  go  there.     They  were  txO^ 
long  in  the  room,  only  a  few  minutes.     They  returned  to  tb® 
sitting-room,  where  the  family  then  were.     Mr.  Meeker  sa-i^^ 
he  wished  to  have  the  will  which  he  held  in  his  hand  execut^*^* 
There  was  some  little  conversation,  and  Mr.  Meeker  sat  do"^^ 
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^  lamp,  and  read  the  will.  He  read  the  will  aloud.  When 
•cad  what  he  had  given  to  Mrs.  Meeker,  he  stopped  a 
nent,  and  some  one  spoke,  and  said  he  had  done  very  little 
her  ;  that  he  had  not  given  her  half  what  he  ought  to  have 
e.  He  said  she  had  given  him  a  great  deal  of  trouble 
ut  the  execution  of  papers — that  she  would  not  sign  her 
16  to  papers  without  some  compensation — that  it  was  more 
Q  she  could  spend.  He  then  spoke  in  regard  to  a  bequest 
had  made  to  a  niece  who  was  deranged.  Some  one  re- 
cked that  he  had  not  given  his  brother  anything ;  he  said 
brother  had  enough,  more  than  enough,  and  that  he  should 

give  him  anything.  After  he  had  read  what  he  had  given 
.  Boylan,  Mr.  Hoyt  told  him  he  thought  he  had  given  him 

much.     Mr.  Meeker  said  he  did  not  come  to  be  dictated 

There  was  considerable  conversation — a  great  deal  that 

in't  remember.     Mr.  Hoyt  told  him  he  had  better  take 

will  to  Elizabeth  town,  to  a  lawyer  there,  I  think  by  the 
ne  of  Meeker,  and  have  it  executed  there ;  that  he  knew 
hing  about  his  relations,  personally  or  otherwise,  and  that 

preferred  to  have  nothing  to  do  with  it.  Mr.  Meeker 
i  he  wished  it  to  be  perfectly  j^rivate  ;  that  if  he  took  it  to 

person  Mr.  Hoyt  designated  it  would  soon  be  noised 
*oad  what  he  had  done  with  his  property,  which  he  did  not 
^h.  Mr.  Hoyt  told  him  he  was  sorry  he  had  not  executed 
5  will  somewhere  else,  and  given  him  something.  There 
s  some  little  joking  about  that,  and  Mr.  Meeker  said  he 
i  enough  already.  Mr.  Meeker  asked  which  of  the  young 
iies  would  witness  the  will ;  he  said  that  it  was  necessary 
It  some  person  besides  Mr.  Hoyt  should  witness  it — that  two 
tneases  were  necessary.  Mr.  Hoyt  said  ho  preferred  some 
rson  else  should  witness  it  besides  one  of  his  (Jaughters, 
d  he  started  to  go  for  a  person  living  near  us — Mr.  Brown, 
hy  he  did  not  go  I  don't  remember.  My  impression  is  it 
^nned,  or  Mr.  Meeker  objected.  I  think  he  asked  me  if  I 
>uld  witncvss  it.  IJe  said  I  had  the  same  name  as  his  wife ; 
'  Wl  a  peculiar  fancy  for  the  name,  and  asked  me  to  wit- 
*  it.    I  think  I  had  seen  more  of  him  than  my  other  sis- 
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ters.  I  told  him  no,  and  he  asked  my  sister  Anna,  and 
consented  to  do  so.  I  got  pens  and  ink  and  paper,  ai 
pair  of  scissors,  and  cut  a  seal,  as  he  requested  me  to  d( 
had  forgotten  to  state  that,  before  the  seal  was  aflSxed, 
Meeker  requested  my  father  to  write  something  at  the 
of  the  paper,  which  he  did.  He  wrote  a  few  lines.  ' 
Mr.  Meeker  took  up  the  pens,  examined  them,  and  aske 
a  quill  pen.  The  pens  were  gold  pens,  four  or  five  of  ll 
I  went  and  got  some  quills,  but  no  one  had  a  pen-knife, 
said  that  he  could  not  write  with  metallic  pens,  but  prefe 
quill  pens.  He  wrote  his  name  on  a  piece  of  paper  se^ 
times,  until  he  found  a  pen  which  he  liked  among  the 
pens.  He  remarked  that  he  could  write  better  than  ar 
us.  After  a  while — after  some  little  conversation  abou 
pens — ^he  put  his  finger  upon  the  seal  aflSxed  to  the  will, 
said  it  was  his  last  will  and  testament  for  the  purposes  wi 
mentioned.  It  was  the  usual  form,  but  I  have  forgotten 
exact  words.  My  father  and  sister  Anna  afterwards  w 
their  names.  Mr.  Meeker  wrote  his  name  on  the  margi 
the  will,  whether  before  or  after  my  father  and  sister 
signed  their  names  can't  say,  don't  remember.  After  the 
was  signed,  there  was  some  conversation.  Mr.  Meeker  i 
it,  and  put  it  in  his  pocket-book — :I  should  think  a  poc; 
book ;  he  put  it  with  other  papers.  I  think  there  was  n 
conversation,  after  he  put  the  will  in  his  pocket-book,  betw 
him  and  my  father.  After  the  will  was  executed,  he  reqm 
each  one  of  us  that  we  should  not  mention  it  to  any  one, 
gave,  as  a  reason,  that  his  relations  were  always  talk 
about  his  property,  and  his  disposition  of  it,  and  he  was 
termined  to  keep  one  thing  from  them. 

Mrs.  Maria  L.  Hoyt  testifies  that  she  recollects  the  € 
cution  of  the  will ;  that  she  was  present  most  of  the  tii 
it  was  in  the  early  part  of  January,  1852,  severely  c 
weather  and  snow  on  the  ground.  Mr.  Meeker  came  ii 
sleigh,  between  sunset  and  dark ;  the  will  was  executed 
tween  seven  and  ten  in  the  evening.  He  came  alone;  I 
him  first  in  our  dining-room ;  he  came  in  with  his  overe^ 
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inquired  for  Mr.  Hoy t ;  Mr.  Hoy t  was  not  at  home.    He  said 
he  was  anxious  to  see  him,  but  gave  no  reason  for  wishing  to 
see  him.     He  was  told  that  Mr.  Hoyt  was  expected  home 
soon;  and  Mr.  H.  did  come  about  seven  o'clock — my  impres- 
sion is  he,  Hoyt,  had  been  to  New  York.     Think  testator 
took  tea  with  the  family.     From  his  arrival  until  Mr.  Hoyt 
came  home  he  was  in  the  dining-room  seated,  talking  with 
the  family.     He  had  been  relieved  of  his  overcoat,  and  his 
horses  taken  to  the  stable  before  Mr.  Hoyt  returned,  and  he 
had  said  he  should  stay  all  night,  and  had  given  directions 
about  his  horses,  and  his  blankets  in  particular,  not  to  have 
them  put  on  the  horses,  as  they  were  new.     He  said  he  con- 
sidered his  horses  sold  to  the  plank  road  company.     He  re- 
quested a  private  interview  with  Mr.  Hoyt  as  soon  as  he  came 
in,  or  not  long  after ;  they  went  into  what  we  call  our  win- 
ter parlor,  and  were  there  for  a  time,  can't  say  how  long, 
should  not  think  more  than  half  an  hour.     They  then  came 
out  with  a  paper,  which  I  understood  from  Mr.  Meeker  was 
a  will.    Mr.  Meeker  had  the  paper.     He  had  on,  or  put  on 
liis  spectacles,  and  read  it  aloud.     I  did  not  hear  it  all,  as  I 
^as  out  of  the  room  once  or  twice,  but  I  heard  the  most  of 
It-   He  signed  his  name  after  the  will  was  read.    My  daugh- 
ter Elizabeth  prepared  a  seal  in  my  presence  and  in  the  pre- 
^nce  of  us  all,  and  he  declared  the  will  to  be  his  will.     Mr. 
Hoyt  and  my  daughter  Anna  witnessed  it.     Mr.  Hoyt,  I 
think,  wrote  something  at  the  bottom  of  it — I  don't  know 
^hat  it  was — it  was  written  at  Mr.  Meeker's  request.     I  ob- 
jected to  either  of  my  daughters  witnessing  it.     Mr.  Hoyt 
started  for  a  neighbor  of  ours — Mr.  Brown ;  for  some  reason 
^^  other  he  did  not  go  ;  it  was  snowing,  I  think,  quite  fast, 
•t^here  was  considerable  discussion  about  the  different  be- 
9^^t8.    Mr.  Hoyt  and  my  daughter  Anna  witnessed  the  will 
^t  Air.  Meeker's  request.     He,  Meeker,  signed  it,  I  think, 
^ore  than  once ;  on  the  margin  of  some  or  all  the  leaves,  be- 
^^^es  at  the  foot.     Mr.  Hoyt,  myself,  and  three  daughters, 
■^^y,  Anna,  and  Elizabeth,  were  present.   I  was  not  present 
^  the  time  it  was  being  read — I  was  while  it  was  executed; 
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the  others  were  present  during  the  time,  as  far  as  I  knovr. 
There  was  considerable  conversation  in  regard  to  the  pen  ; 
he  did  not  like  the  gold  pen,  he  liked  quill  pens  beat.     HCe 
said  he  was  a  good  writer — could  write  better  than  any    of 
us.     I  don't  recollect  all  the  discussion  (about  the  will),  l>e- 
cause  I  did  not  know  the  parties.     I  told  him  I  thought    he 
ought  to  be  liberal  with  Mrs.  Meeker,  as  there  were  no  ebil- 
dren.     He  said  he  had  given  her  more  than  she  would  ever 
want ;  he  said  she  had  a  good  deal  of  her  own ;  he  said  thej 
had  always  had  separate  interests,  and  he  had  been  obliged 
to  give  her  from  time  to  time  to  get  her  to  sign  his  papers  ; 
he  spoke,  while  reading  over  the  paper,  about  the  niece  he 
had  that  had  been  deranged  ;  he  said  she  was  in  the  Retreat, 
I  think ;  I  don't  remember  her  name ;  I  think  he  said  she 
was  a  daughter  of  his  sister ;  he  mentioned  her  name  wliil* 
reading  over  the  bequest  to  her.     He  spoke  also  of  a  niec* 
of  his  wife — I  think  her  name  was  TuUy — said  she  woaW 
probably  be  Mrs.  Meeker's  heir ;  he  said  he  liked  her  very 
much  ;  he  mentioned  several  other  of  his  relatives  as  he  rea*i, 
but  I  don't  remember  their  names.    He  said  he  had  though^ 
of  giving  money  to  a  seminary  or  vistitute,  but  I  understood 
he  had  relinquished  the  idea,  but  did  not  wish  the  people  c»i 
New  Providence  to  know  it ;  he  said  he  had  given  them  soro-® 
encouragement  for  such  an  institution,  and  they  would  t>« 
angry  if  he  did  not — would  make  it  uncomfortable  for  him — 
be  angry  enough  to  ride  him  on  a  rail.     I  think  there  was   ^ 
provision  in  favor  of  D,  K,  Boylan;  Mr.  Hoyt  rather  '\^' 
sinuated  that  he  thought  he  was  pretty  liberal  with  hicC»  "> 
testator  said  he  thought  Mr.  Boylan  was  a  very  fine  youi^8 
man,  and  he  wanted  he  should  have  a  good  start  in  the  worl^' 
He  rather  resented  suggestions  made  by  Mr.  Hoyt  in  rega:^^ 
to  the  will,  and  seemed  to  think  he  knew  what  to  do  with  b^  ^* 
own  better  than  other  people  could  tell  him.    Recollects  the  ^ 
was  a  provision  in  the  will  for  Jonathan  M.  Meeker,  j^i^' Vl 
heard  him  speak  about  that  before.    He  said  he  had  acquir^^^ 


a  large  property,  and  now  there  was  no  one  to  give  it  to  ih"^^ 
he  cared  for  in  particular,  to  whom  he  would  like  to  give  t^^^ 
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it.  In  speaking  of  Jonathan  M.  Meeker,  jun.,  the 
3f  his,  he  said  he  had  received  many  kindnesses  and 
iistance  from  his  father  in  early  life,  and  liked  him 
1,  but  did  not  like  his  mfe.  He  said  he  would  give, 
;iven  him  something  handsome.  She  thinks,  when 
008  executed,  the  testator  put' it  in  his  pocket-book. 
E.  Hoyt  is  the  last  witness  examined  in  reference 
:ecution  of  the  will.  She  is  a  daughter  of  Jonathan 
and  says  she  was  present  at  the  time.  That  testator 
ne  with  a  sleigh  and  two  horses  about  dusk ;  that  as 
lie  came  in  he  sent  word  to  the  man  who  took  his 
ot  to  put  the  blankets  on  them,  and  said  he  con- 
hem  as  good  as  sold.  Her  father  was  not  at  home, 
inquired  for  him — took  off  his  overcoat — warmed 
it  the  register — took  tea — and  said  he  was  anxious 
r.  Hoyt,  and  had  business  of  great  importance,  which 
attended  to  at  once.  When  Mr.  Hoyt  returned,  tes- 
i  he  wished  to  see  him  on  business,  and  they  retired 
er  room,  the  winter  parlor,  at  testators  request — 
ent  perhaps  fifteen  minutes — the  room  was  warm — 
I  a  light  with  them.  They  returned  together.  Tes- 
n  had  a  paper  in  his  hand,  said  it  was  a  will  which 
d  to  have  executed.  He  sat  down  at  the  table,  and 
loud ;  my  father,  mother,  two  sisters,  Elizabeth  and 
id  myself  were  present.  The  paper  was  then  exe- 
our  presence,  about  seven  o'clock.  I  saw  testator 
aame  on  the  bottom  of  the  page  and  on  the  margin 
aves.  After  he  had  put  his  name  to  the  bottom  of 
,  he  put  his  hand  on  the  seal,  and  said  it  was  his 
and  testament  for  the  purposes  therein  mentioned, 
was  then  witnessed  by  my  father  and  sister  Anna 
Dr's  request.  I  think  they  witnessed  it  before  the 
38  were  made  in  the  margin.  He  said  he  made  those 
38  that  there  might  be  no  mistake  about  it.  He  used 
0  pen — tried  it  several  times  on  a  piece  of  paper — 
Bras  a  good  writer,  and  could  write  better  than  any 
he  execution  of  the  will  and  the  conversations  about 
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it  occupied  an  liour  and  a  half  or  two  hours.     He  asked  my 
sister  Elizabeth  first  to  witness  the  will;  she  objected;  my , 
father  proposed  some  one  should  be  called  in  out  of  the 
family;  he  objected  to  that — said  he  wished  it  to  be  kept 
private,  and  preferred  one  of  the  others  to  witness  it — asked 
my  sister  Anna,  and  she  did  it.    My  father  started  for  a  Mr. 
Brown  to  witness  it — Meeker  was  opposed,  and  it  stormed 
at  the  time.     Father  had  been  to  New  York  that  day.   The 
testator  read  the  eyitire  will,  a^  far  as  I  know.    After  it  was 
executed,  he  jnd  it  in  his  pocket     Father  wrote  a  few  lines 
just  before  the  signing  of  the  will,  at  the  end  of  it,  at  testa- 
tor's request.     I  saw  the  signatures  of  father  and  Anna  at 
the  time  they  were  made.     We  were  all  sitting  at  the  table 
in  the  centre  of  the  dining-room.    Looking  at  the  paper,  sh^ 
says  the  clause  beginning  "  in  witness,"  &c.,  is  her  fathers- — 
she  saw  him  write  it.     I  saw  the  signatures  of  Jonathan  M^- 
Meeker,  J.  Edwards  Hoyt,  and  Anna  Hoyt  made. 

We  have,  then,  the  testimony  of  five  witnesses  to  the/ct^       | 
of  the  execution  of  a  will  by  the  testator  on  the  12th  Jan^'       ' 
ary,  the  day  of  the  date  of  the  attestation.    True,  the  credit 
of  one  of  them,  J.  Edwards  Hoyt,  is  seriously  impaired  t>y 
evidence  in  the  cause,  but  the  other  four  are  in  no  wise  icT*' 
peached.    They  narrate  all  that  occurred,  and  much  that>ri>^ 
said  on  the  occasion,  with  great  particularity.     Their  stat-*^' 
menta  in  the  main  corroborate  each  other.     I  can  discov^ 
no  discrepancies,  indeed,  which  might  not  be  expected  nat"*-^' 
rally  to  exist  in  the  recollection  of  five  persons  as  to  a  seri  ^^ 
of  acts  and  conversations  and  circumstances  occurring  sever^  ^' 
months  before  the  examinations  took  place.     That  Meek  '^^ 
was  at  the  house  of  Hoyt  at  the  time  cannot  be  questione?^       % 
In  themselves,  considered  apart  from  all  the  other  facts  a^^^^  ^ 
circumstances  in  the  cause,  there  is  nothing  in  the  narratio^^^" 
given  by  these  witnesses  which  strikes  the  mind  as  extr^ 
ordinary  or  unnatural. 

It  is  difficult  to  imagine  how  the /ac^  of  the  execution  of"^ 
will  covld  be  more  directly  and  positively  proved.    The 
seems  to  be  no  reasonable  ground  to  doubt  that  a  wiU  w""^*' 


FEBEUAEY  TERM,  1854.  325 


Boylan  v.  Meeker. 


by  the  testator  at  the  house  of  Jonathan  E.  Hoyt  on 
ng  of  the  12th  January,  1852.  In  such  statements 
re  here,  with  all  these  circuraslances,  these  details, 
lutiae,  this  corroboration,  and  this  compactness  and 
it  as  a  whole,  I  repeat  there  con  be  no  doubt  as  to 
if  the  execution  of  some  such  paper  as  the  one  now 
)n  by  the  testator  on  the  occasion  referred  to. 
;  it,  then,  as  a  fact  clearly  established  in  the  cause 
ice,  the  force  of  which  cannot  be  resisted — that  a 
zxccuted — 

•ass  next,  in  the  order  in  which  I  propose  to  examine 
Bct,  to  the  question  :  Was  Jonathan  M,  Meeker,  at 
of  the  alleged  er.ecutionj  of  sound  and  disposing 
imory,  and  understanding  ? 

umber  of  witnesses  were  examined  upon  this  point. 
)art  of  the  caveators,  witnesses  testify  that,  in  the 
rt  of  testator's  life,  in  their  opinion,  his  mind  was 
h  impaired,  so  much  so  that  tlioy  think  he  was  not 
t  to  conduct  his  own  business ;  that  his  memory 
1  to  a  groat  extent ;  that  sometimes  ho  was  unable 
money  or  calculate  with  accuracy ;  sometimes  in 
ion  he  appeared  insane  or  childish ;  for  six  months 
s  death  (he  died  in  May,  1852,)  his  health  went 
h  body  and  mind.  In  the  latter  part  of  November, 
'  Decombor,  1851,  Mr.  Brookfiold  had  an  interview 
,  and  thinks  that  at  that  time  he  was  not  of  sound 
Ciipable  of  attending  to  business.  IIo  Wiis  some- 
iiblesome  in  business  matters.  Once  made  a  propo- 
Mr.  Valentine  in  refer(?nce  to  his,  testator's,  wife, 
licated  insanity,  if  intended  seriously.  In  conver- 
would  fly  from  one  thing  to  another — his  discourse 
I — not  totally  beside  himself,  but  childish — had  no 
self-control  on  sul»jeets  that  excited  him — was  som  - 
fectly  infuriated  on  sueli  subjects.  Letters  and  pa- 
is handwriting  are  produced  which  indicate  that  his 
I  at  times  little  better  than  a  chaos  of  cunfusod  ideas, 
I.  2e 
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while  other  papers — the  will,  particularly  of  September,  1852, 
show  that  at  other  timca  he  understood  himself  very  well,  and 
could  express  his  thoughts  intelligibly  on  paper. 

2.  He  is  shown  to  have  entertained  many  vinonary  ideas. 
He  endeavored  to  persuade  Jotham  Potter  that  money  could 
be  made  by  erecting  n  facto /y  on  a  small  stream  which  in  a 
wet  time  ran  down  the  side  of  a  steep  hill,  but  the  bed  of 
which  w-as  diy  in  common  times.    He  would  buy  stock  some- 
times, and  offer  to  sell  it,  as  he  midy  for  less  than  co?t,  ad- 
mitting that  he  did  not  know  why  he  purchased  it;  that 
immediately  after  doing  so,  he  saw  he  was  injuring  himself, 
and  sometimes  thought  himself  that  he  was  not  fit  to  do  ht^i- 
ness;  he  talked  very  extravagantly  about  the  natural  advan- 
tages of  New  Providence  J  and  how  it  might  be  made  a  great 
city ;  he  very  often  put  an  absurd  valuation  on  his  property, 
and  sometimes  offered  to  give  away  property;  he  had  an 
idea  that  a  great  water-j)Ower  could  be  created  by  tunnelling 
Long-hill  and  draining  the  great  swamp,  and  had  very  ex- 
travagant notions  of  the  feasibility  of  such  a  project  and  it^ 
results.     On  one  occasion,  he  called  on  Mr.  Brookfield,  o\ 
Morristown  (one  of  the  commissioners),  to  complain  thattb« 
books  of  subscription  to  the  stock  of  a  contemplated  railrcn^^ 
from  Elizabethtown  to  Morristown  had  not  been  o\\Qn^ — 
was  quite  excited  about  it,  and  Mr.  Brookfield  had  to  assure 
him  the  books  should  be  opened,  at  a  particular  time  an" 
j»lace,  to  appease  him  ;  he  said  he  would  be  there,  and  if  tV^® 
stock  was  not  all  taken  in  two  hours  he  w^ould  take  it  hir*^' 
.^elf.     It  would,  the  witness  supposed,  have  taken  $300,<>^-^ 
to  build  the  road.     When  the  time  api)ointed  came,  the  t*?'*' 
tutor  did  not  attend.     He  would  say  that  his  wife  had  roj^  ^ 
l»lood  in  her  v ./ins,  was  related  to  the  reigning  family  of  En  ^' 
land,  and  ought  to  bj  on  the  throne;  talked  of  a  vision  ^^ 
had  alK>ut  it,  and  of  going  to  New  York  to  have  it  writt^^ 
out.     Proposed  to  bet  Mr.  Corey  ^lOUO  that  he  would  rai   ' 
1^6<W  bushels  of  corn  on  about  ten  acres  of  land;  told  hi 
he  believed  he  liad  a  lizard  in  him,  his  mouth  was  so  bitte- 
talked  to  Mr.  Minton,  of  Chatham,  about  building  a  ro^^ 
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round  a  mill-pond,  and  putting  a  steamboat  in  it,  and  said  he 
thought  people  from  New  York  would  patronize  it,  and  said 
very  many  strange,  idle,  and  foolish  things. 

3.  On  subjects  of  an  exciting  character  he  had  become 
very  violent  and  unreasonable.    An  act  was  passed,  in  1850, 
authorizing  the  common  council  of  Newark  to  take  lands  for 
public  parks,  and  the  council  having  taken  some  of  his  lands 
for    that  purpose,  he  was  extremely  exasperated,  and  de- 
nounced without  stint  or  measure  the  law  and  council  and 
everybody  that  had  anything  to  do  with  the  measure,  and 
often  talked  and  acted  in  reference  to  that  subject  wildly  and 
irrationally — "  wild  as  wild  could  be,"  as  sonic  of  the  wit- 
nesses express  it.    He  thouglit  the  act  unconstitutional ;  that 
the  conduce  of  the  council  was  good  cause  for  revolution — 
— better  than  the  colonies  had — and  sometimes  talked  largely 
of  raising  one — threatened  to  flog  one  of  the  aldermen,  and 
vhip  the  whole  council ;  came  to  the  legislature  to  get  the 
law  repealed  in  the  winter  and  spring  of  1852,  and  annoyed 
everybody  he  met  exceedingly  by  his  obtrusiveness,  irrita- 
"dity,  and  childishness ;  applied  to  a  printer,  Mr.  Hull,  to 
print  a  pamphlet  for  him  on  the  subject,  and  oflered  to  pay 
^^y  price  for  it,  which  Mr.  Hull  declined,  thinking  him  not 
m  his  right  mind.     On  the  subject  of  taking  his  land  for  a 
P^rt,  several  witnesses,  members  of  the  legislature  and  others, 
^y  his  mind  was  so  much  excited  that  he  could  not  be  called 
*^e  in  their  opinion,  and  many  facts  and  circumstances  in 
^^gard  to  his  conduct  in  that  matter  are  detailed,  which  un- 
^nbtedly  furnish  strong  ground  for  such  a  conclusion.     He 
offered  to  give  McCormick  a  large  part  of  the  park  lot  if  he 
^ould  build  an  arcade  or  bulkhead  there.     His  valuation  of 
^8  lot  at  $20,000,  far  more  than  it  was  really  worth ;  his 
wer  to  give  Amos  Wilcox  somebody's  note  for  $1000  as  a 
Present;  his  aflSrming,  on  one  occasion,  that  he  could  get 
^,000  people  in  Newark  to  sign  a  remonstrance  against 
the  law  respecting  parks,  and  similar  indications  of  a  wild 
^klessness  in  conversation,  are  exhibited  in  the  testimony. 
^^  it  is  in  evidence  that  from  the  time  the  trouble  about 
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the  park  began  seriously  to  affect  him,  his  health  and  strength, 
both  of  mind  and  l)ody,  gradually  failed. 

Such  is  substantially  the  scope  of  the  evidence  adduced  by 
the  caveators  to  prove  that,  on  the  12th  of  January,  1852, 
the  testator  was  incompetent  to  make  a  will.    I  am  of  opinion 
that  the  evidence  does  substantially  establish  the  proposition, 
that  there  were  periods,  during  the  winter  of  1851-2,  in 
which  the  deceased  was  7iot  of  sound  and  disposing  mind  and 
memory — periods  in  which  his  faculties  were  so  much  im- 
paired as  that  he  had  no  rational  comprehension  of  the  sub- 
ject matter  with  which  he  dealt — in  which  he  might  have 
done,  in  reference  to  the  disposition  of  his  property,  what  bis 
returning  reason  and  judgment  would  not  have  sanctioned — 
f>eriods  in  which  lie  might  have  been  made  the  victim  of  an 
artifiw  by  one  who  had  carefully  studied  the  character  and 
condition  of  his  mind,  and  in  whose  way  he  had  happened  to 
fall  at  a  time  favorable  for  such  an  attempt. 

It  must,  however,  be  admitted  that  this  was  not  by  anj 
means  the  habitval  condition  of  the  deceased's  mind  during 
the  last  year  of  his  life,  embracing  the  winter  of  1851^2. 
And  it  is  a  most  importunt  fact  in  this  cause  that  in  tl^® 
opinion  of  the  subscribing  witnesses  to  the  will,  and  of  tl^® 
others  who  were  present  at  its  execution,  the  deceased  V^ 
of  sound  mind  at  the  time  of  the  execution.    Speaking  of  l>^^ 
condition  on  the  evening  of  the  12th  January,  Jonathan  J^' 
Hoyt  says  the  deceased  understood  what  he  was  about;  co"^' 
sidered  him  a  sharp,  shrewd  man ;  saw  no  difference  as     ^ 
his  mind,  memory,  and  understanding  from  what  he  h^*^ 
been  when  he  first  knew  him.     Anna  Hoyt  says"  he  was     ^ 
good  capacity  and  understanding."     Elizabeth  Hoyt  ^x^ 
*'from  what  she  saw  of  him  at  the  time  the  will  was  e:^-' 
cuted,  he  was  of  sound  disposing  mind  and  memory."  Mar^^ 
Jj,  Hoyt  says  that  at  the  time  he  appeared  sound  for  au^  - 
she  saw — she  saw  nothing  that  led  her  to  doubt  or  susp^^ 
the  soundness  of  his  mind — he  appeared  calm,  composed,  a  :* 
conversed  as  usual.    SEary  E,  Hoyt  says  she  saw  nothing 
the  execution  of  the  will  but  what  waa  in  perfect  keepL  ^ 
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with  his  former  conduct  and  character — he  seemed  to  under- 
stand fully  the  nature  of  the  instrument  he  was  executing — 
she  considered  him  of  sound  mind — saw  nothing  to  the  con- 
trary— he  was  perfectly  calm  and  composed,  and  remarked 
upon  the  diflferent  provisions  of  the  will  as  he  read  it  aloud, 
4c-    There  is,  too,  much  testimony  as  to  his  ordinary  state  of 
mind  of  a  favorable  character.     Mr,  Hm-riotj  in  November 
or  December,  1851,  went  with  testator  to  the  common  coun- 
cil, when  the  (to  him)  exciting  subject  of  the  appropriation 
of  Ilia  property  for  a  park  was  before  them,  and  testator  was 
endeavoring  to  get  the  aldermen   to  protest  against  their 
final  action,  and  says  he  was  perfectly  coherent  and  sane — 
mind  not  off  its  balance  in  the  leasts— appeared  as  he  had  for 
three  or  four  years — always  thought  him  a  shrewd  man. 
The  same  opinions  substantially  as  to  his  state  of  mind,  in 
the  winter  and  spring  of  1851-2,  are  expressed  by  Archibald 
Woodruff  J    William  Johnson,  and  some  twenty  others  of  his 
neighbors  and  acquaintances,  among  whom  are  Doct.  Pierson 
and  Doct.  Darcy,  gentlemen  not  likely  to  be  deceived  on  such 
*  subject  with  their  opportunities  of  judging.     Doct  Pia^aon 
^ys,  "  I  always  considered  testator  of  a  peculiar  tcmpera- 
nient  of  mind — he  was  very  opinionative  and  very  tenacious 
of  his  own  views,  and  seemed  to  get  readily  excited  if  others 
did  not  think  as  he  did  on  every  and  on  any  subject.     He 
^med  to  think  himself  always  as  certainly  correct  in  his 
own  views  of  a  subject,  and  that  others  ought  to  yield  to 
nim  if  they  differed  from  him.     I  have  never  discovered  any 
^ant  of  understanding  or  mental  capacity."    Doct  Darcy 
speaks  of  his  situation  in  February,  1852,  when  he  came  to 
-"^renton  in  reference  to  the  law  respecting  the  Newark  parks; 
talked  with  him,  and  says  he  did  not  discover  that  he  was 
^*^y  way  deficient  in  the  state  of  his  mind — was  the  same  as 
tormerly,  except  what  might  naturally  arise  from  a  person  of 
'^  make  of  mind  owing  to  advanced  years. 

It  is  in  evidence  that,  up  to  the  period  of  his  last  sickness, 
n®  Was  in  the  habit  of  attending  to  and  transacting  his  own 
"nsiness — ^bought  and  sold — collected  and  loaned  out  money 

2e* 
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— gave  directions  to  his  lawyers  about  the  conduct  of  his  legal 
business — travelled  a  good  deal  from  home — ^and  no  instance 
is  produced,  in  the  history  of  his  business  transactions,  of  his 
making  a  foolish  bargain  with  anybody,  or  sacrificing  any 
of  his  property  or  interests  in  the  latter  part  of  his  life. 
His  visionary  ideas  exhibited  themselves  in  talking  rather 
than  in  acting — he  talked  of  the  profit  of  such  enterprises 
as  building  factories  on  wet  weather  streams,  or  putting 
steamboats  in  mill-ponds,  or  tunnelling  Long-hill,  but  he 
never  put  his  own  hand  to  any  such  enterprises ;  he  said  he 
would  take  the  whole  stock  of  a  railroad  company,  and  build 
the  road,  but  he  did  not  take  a  share  ;  he  proposed  bets  and 
made  oflfers  to  give  away  property,  but  he  made  no  bets  and 
gave  no  property  without  an  equivalent.     Nor  do  I  think 
the  evidence  establishes  the  fact,  that  there  was  positive  men- 
tal delusion  even  in  his  wildest  extravagancies.     He  did  not 
fancy  things  to  exist  which  did  not  exist,  and  could  not  by 
any  possibility  have  an  existence  in  the  nature  of  things- 
Many  opinions  to  which  he  gave  expression  in  serious  moo^ 
might  be  opinions  against  reasonable  probability ;  buterr^^ 
in  judgment,  in  opinion,  in  belief,  is  not  delusion.    That    * 
water-power  might  be  created  by  tunnelling  Long-hill— th^ 
a  pond  of  several  acres  might  be  beautified  and  made  ^ 
tractive — was   true;    the   first  was   a  project  others  h^^ 
thought  of  as  well  as  Mr.  Meeker.     Mr.  Potter  Aad  a  strea-^ 
on  his  land  which  in  wet  weather  would  turn  a  mill.    Tt^ 
appropriation  of  his  land  for  a  public  park  was  a  feet    The-^ 
was,  it  seems,  some  old  tradition  that  the  Townley  famil    - 
from  whom  his  wife  descended,  was  related  to  the  roy 
blood  of  England — a  dream  it  might  be,  but  it  did  not  orig 
nate  in  his  mind. 

Now  all  this  evidence,  taken  together,  can  hardly  be  co 
sidered,  I  think,  as  going  further  than  to  establish  the  fa* 
that  there  were  occasions  when  his  conversation  and  condi^ 
were  inconsistent  with  what  might  be  expected  in  a  man 
sound  intellect.   But  when  the  intellect  is  impaired  at  all,  L- 
luestion  as  to  the  extent  of  capacity  remaining  becomes  cm 
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3  most  difficult  of  all  questions  to  deal  with ;  and  when  we 
gJled  upon  to  form  an  opinion  as  to  the  mental  condition 
man  from  his  conduct  and  conversations,  it  is  essential 
we  should  understand,  if  we  can,  the  original  character- 
of  the  mind  we  are  contemplating,  in  order  that  we 
compare  the  mental  phenomena  relied  upon  to  establish 
ity,  with  that  exhibited  when  the  subject  was  confessedly 

x»rding  to  the  testimony  of  witnesses  who  had  known 
^tator  a  long  time,  he  was  a  man  of  singularly  marked 
acteristics.  He  was  generally  esteemed  as  possessing 
J  than  ordinary  strength  of  mind — shrewd,  sharp,  of 
b  mental  and  physical  activity;  exacting,  avaricious, 
Jvering,  determined,  and  obstinate.  His  property  and 
•8  were  generally  his  principal  topics  of  conversation — 
as  boastful  of  his  wealth,  power,  capacity,  and  informa- 
Was  very  talkative — talked  very  largely,  told  strange 
38  about  the  products  of  his  farming  operations — talked 
ly  of  public  improvements  and  schemes.  Had  a  high 
on  of  his  legal  knowledge — was  habitually  dictatorial, 
pursued  his  purposes  with  indomitable  energy.  Was 
T  visionary  in  his  cast  of  mind — and  more  in  the  habit 
uggesting  visionary  projects  than  attempting  them, 
e  was,  one  witness  intimates,  a  good  deal  of  what  is  called 
^iig  in  his  conversation,  and  this  appeared  to  increase 
rapidly  for  two  or  three  of  the  last  years  of  his  life, 
was,"  says  Mr.  Magee,  "  a  curious  man,  and  it  wanted 
ier  head  than  mine  to  understand  him  always."  '*  He 
'  says  Mr.  Dougherty,  "  peculiar  ways  with  him,  which 
would  have  to  become  acquainted  with  him  in  order  to 
jrstand."  He  had  as  many  projects  for  making  money 
improvements,  and  talked  as  largely  as  any  man  you 
d  find."  He  Wiis  a  man  of  strong  prejudices  and  passions 
npulsive,  irritable,  ungovernable  in  his  temper,  and  when 
i^oked  his  resentment  knew  no  bounds — and  all  these 
racteristics  became  more  prominent  as  age  and  debility 
?ton. 
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Now,  comparing  the  evidence  as  to  the  testator  s  general 
character  of  mind  with  what  is  detailed  of  his  conduct  ac*-^ 
conversations  about  the  time  of  the  execution  of  this  wi  XI, 
and  looking  at  the  circumstances  which  were  present  aczi^d 
operating  with  their  influences  upon  him — advanced  agc^* 
enfeebled  from  physical  disease,  irritated  extremely  by  ti:ie 
proceedings  of  the  Newark  councils  in  taking  his  lands  il:»- 
der  what  he  thought  an  unconstitutional  law,  I  confess  Im*^^ 
unable  to  reach  the  conclusion  that  he  had  what  may  '^oe 
called  a  uniform  capacity.  Indeed,  while  the  weight  of  e'^ri- 
dence  is,  I  think,  clearly  in  favor  of  his  capacity  when  in  or- 
dinary health  and  free  from  causes  of  excitement,  yet  it  vr^ 
no  doubt  to  some  extent  a  fluctuating  capacity^  greatly  ixTi- 
paired  at  times,  and  occasionally  sinking  into  the  imbecili  '^y 
of  second  childhood. 

But  as  the  case  stands  here  upon  the  question  of  the  coT^' 
peteiicy  of  the  deceased  at  Vie  tivie  of  the  execution,  I  have  J^° 
hesitation  in  saying,  upon  the  evidence  before  the  court,  tb-^'' 
his  competency  is  proved. 

III.  The  question  of  identity  remains.  Is  the  paper  pir^' 
pounded  for  probate  the  same  will  which  was  executed  by  t^^ 
testator  on  the  12th  of  January  ? 

The  caveators  take  the  ground,  that  however  conclusi"^^^ 
the  proof  may  be  that  a  will  was  executed  by  the  deceas^^^ 
at  Hoyt  s,  and  though  he  may  have  been  sane  at  the  tira^  ^* 
yet  that  this  paper  cannot  be  his  last  wiU  and  testamet  ^^' 
That  there  is  overwhelming  evidence  to  show  that  he  alwa^^" 
considered,  spoke  of,  and  acted  upon  the  provisions  of  anoth  ^^^ 
will  as  his  last  will,  that  there  are  strong  grounds  to  beUe^'^'* 
that  this  paper  is  not  genuine,  and  that  if  a  will  was  execut^^^ 
by  him  at  Hoyt's  it  was  subsequently  destroyed. 

This,  it  seems  to  me,  is  really  the  only  question  of  serio^'  ^*^ 
doubt  in  the  cause,  and  it  demands  a  careful  consideration:^^' 

It  will  be  remembered  that  the  witnesses  who  testify        ^' 
the  execution  of  a  will  at  Mr.  Hoyt's  on  the  12th  of  Janua::^^ 


FEBRUARY  TERM,  1854.  333 


Boylan  v.  Meeker. 


all  agree  that  after  the  paper  had  been  executed,  the  testator 
put  it  in  his  pocket  or  pocket-book. 

IjTo  witness  except  Jonathan  E.  Hoyt  testifies  to  having 
again  seen  this  paper  until  early  in  June,  after  the  testator's 
decease. 

Jonathan  JE.  Hoyt  says,  that  on  the  evening  of  the  12th, 
before  retiring,  the  testator  requested  him  to  take  and  keep 
tKo  will,  which  he  reluctantly  consented  to  do ;  that  they 
breakfasted  next  morning  about  nine  o'clock ;  that  before 
lea-ving,  the  testator  said  he  would  like  to  take  the  will  witli 
him^  in  order  to  show  it  to  some  friend  or  friends,  and  that 
he  gave  it  to  him. 

Ko  witness  is  produced,  however,  to  whom  the  deceased 
^er  showed  such  a  will. 

Mr.  Hoyt  testifies  that  the  deceased  afterwards  brought  the 
ynZl  back  to  him;  that  he  enveloped  and  endorsed  it,  and  put 
it  away  with  his  own  papers.  The  envelope,  so  endorsed, 
Was  seen  by  the  other  witnesses  who  were  members  of  his 
^niily,  but  the  paper  endorsed  was  not  seen  by  any  of  them 
ttntil  June. 

-Anna  Hoyt  says  she  next  saw  the  will,  meaning  the  enve- 
fRpe,  after  its  execution,  in  Mr.  Hoyt's  desk,  and  recognized 
Jt  when  it  was  taken  from  the  envelope  and  opened  accord- 
ing to  the  directions  on  the  envelope.     When  she  first  saw 
]^  ^  her  father's  desk  it  was  enveloped,  and  had  written  on 
^^  *'  Jonathan  M.  Meeker's  will,"  and  the  time  it  was  to  be 
^P^ned.     The  envelope  being  shown  her,  she  recognized  it  as 
^be  same.     Ten  days,  as  she  understood,  after  Mr.  Meeker's 
^^ath  (which  would  be  the  second  of  June)  the  will  was  opened 
^^d  read  in  the  presence  of  the  witness  and  the  other  mem- 
bra of  Mr.  Hoyt's  family,  at  Mr.  Hoyt's  house,  and  by  him 
^"^"^•"iione  but  the  family  being  present.     Witness  looked  at  it — 
^^t  her  eye  over  it  at  the  time,  but  did  not  read  it  entirely. 
"he  vas  in  the  room  when  it  was  opened,  but  don't  recollect 
^ing  the  seal  broken.     She  never  saw  the  will  from  the 
wnae  Mr.  Meeker  put  it  in  his  pocket-book  until  she  saw  the 
^veJope  in  Mr.  Hoyt's  desk ;  when  the  envelope  was  removed 
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from  the  will  she  recognized  it  as  the  same  document  she  had 
witnessed. 

Elizabeth  Hoyt  says  she  knew  the  will  was  in  her  father's 
possession  for  some  months  previous  to  testator's  death— all 
the  family  knew  it.  She  had  seen  it  in  the  envelope  (that  is 
she  had  seen  the  envelope).  She  recognized  the  envelope 
shown  to  her.  It  was  among  her  father *s  papers,  and  she  had 
seen  it  whenever  she  arranged  them.  That  her  father  was 
about  taking  it  with  him  to  Mr.  Meeker  s  funeral  to  give  it 
to  Mrs.  Meeker,  but  being  reminded  of  testator's  directions, 
he  changed  his  mind.  That  six,  seven,  or  perhaps  ten  days 
after  the  decease,  her  father  broke  the  envelope  in  witness's 
presence  and  read  the  will,  and  said  he  was  going  to  take  it 
to  the  surrogate,  and  requested  witness  to  write  to  Mrs. 
Meeker  informing  her  of  the  fact,  which  she  did.  It  was  O^^ 
same  will  she  had  seen  executed. 

Mrs,  Maria  L,  Hoyt  says  she  saw  the  envelope,  in  whi«^h 
the  will  was  several  weeks  after  the  execution,  with  IX^* 
Hoyt's  papers.     She  identifies  the  will  produced  as  the  ot»c 
she  saw  executed,  and  thinks  the   envelope   is   the  sanci^- 
When  she  saw  the  envelope  it  was  sealed.     Thinks  it  V^^ 
opened  and  read  at  her  house  on  the  day  it  was  taken  to  tt*^ 
surrogate's  office.     As  far  as  she  heard  and  recoUccts  H^^ 
contents  of  the  will,  they  are  the  same  as  read  by  the  test  ^' 
tor  at  the  time  of  the  executioif.     Upon  reading  theW** 
now,  witness  has  no  doubt  it  is  the  same  read  at  her  hou^*^" 
She  says  she  recollects,  and  gives  the  reasons  why  she  rec<^^' 
lects,  several  of  the  bequests  mentioned. 

Mary  E.  Hoyt  says  she  should  thinks  from  the  appearan^^ 
this  is  the  same  paper — the  same  handwriting  in  the  bo^- 
of  it.  She  saw  the  will  taken  from  the  envelope,  eight  ^ 
ten  days  after  Mr.  Meeker's  de^ith,  by  her  father,  and  her*-  ^' 
him  read  it.  Its  contents  appeared  the  same  that  testa '•^^ 
read.  She  had  seen  the  envelope  once  in  her  father  s  dra^*'  ^^ 
She  saw  the  seal  of  the  envelope  broken. 

This  is,  in  substance,  all  the  direct  evidence  we  hav^  ' 
relation  to  the  question  of  the  identity  of  this  paper  vri^ 
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'iich  was  executed  by  the  testator  at  Mr.  Hoyt's,  and 
at  the  time  he  took  away  with  him.  I  have  already 
lat  no  witness  but  Mr.  Hoyt  himself  proves  the  fact  of 
stator's  returning  the  paper  to' him — all  that  the  other 
?ses  know  is,  that  they  saw  an  envelope  afterwards 
5  Mr.  Hoyt's  papers,  which,  as  they  understood  and 
ed,  contained  that  paper,  and  that  when,  after  the  tcs- 
i  death,  Mr.  Hoyt  broke  the  seal  of  this  envelope,  and 
ted  the  paper  it  contained,  and  read  it  to  the  membera 

family,  they  believed  it  to  be  the  same  paper — and 
ertiiinly  speak  with  confidence  as  to  its  being  the  same 
A  period  of  nearly  five  months  had  however  elapsed 
:hey  had  seen  the  will  executed. 

are  then  to  consider  the  evidence  produced  on  the 
f  the  caveators  below  in  opposition  to  the  conclusion 
his  paper  is  the  last  will  of  the  testator. 
And  first,  it  is  insisted  that  the  place  where  this  will  is 
d  to  have  been  deposited,  and  from  whence  it  is  pro- 
,  is  calculated  to  cause  suspicion.  It  was  never  seen 
ird  of  by  anybody  out  of  the  Hoyt  family,  as  far  as  is 
uly  known,  until  several  days  after  the  tCvStator's  death, 
ne  but  Jonathan   E.  Hoyt  testifies  to  having  seen  this 

between  the  12th  of  January  and  the  1st  of  June.  It  is 
:>roduced  by  Mr.  Hoyt  as  the  will  executed  by  the  tes- 
at  his  houvse,  in  the  presence  of  himself,  his  wife,  and 
(laughters,  on  the  night  of  the  day  it  bears  dat^.  And 
hoidd  tlm  paper  have  been  ihyositcd  with  Hoyt^  is  sig- 
ntly  asked.  There  is  certainly  nothing  in  the  cause  to 
e  the  belief  that  the  deceased  Wiis  pay^icularb/  intimate 
Mr.  Hoyt,  and  there  is  some  testimony  to  show  that  he 
i^tcd  him.  It  seems  that,  on  one  occ4ision,  Hoyt  had 
>sod  to  lend  deceased  a  large  sum  of  money  at  a  low 
jf  interest — afterwards  oflered  to  lend  him  $1000  with- 
Uerost  for  a  year,  and  it  ended  in  his  handing  deceased 
for  which  he,  Hoyt,  took  his  note ;  that  Hoyt  also  bought 
^  of  deceased  for  $27,  took  a  bill  of  sale,  gave  his  note 
le  money,  and'  left  the  cow,  and  deceased  became  suspi- 
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ciou8  that  there  was  some  design  in  thus  obtaining  his  note 
and  bill  of  sale,  and  became  anxious  to  get  up  his  paper  from 
Hoyt — refused  to  lend  him  money,  and  wrote  to  Jonathan 
M.  Meeker  to  go  with  him  to  Hoyt's  on  the  27th  December, 
1851,  and  "  try  to  settle  my  business  with  him,"  as  he  ex- 
pressed it.  It  seems  that  deceased  did  go  there  about  that 
time,  and  stayed  all  night  and  part  of  next  day  without  see- 
ing Mr.  Hoyt,  who  was  from  home ;  that  on  the  10th  of  Janu- 
ary, he  sent  Hoyt's  note  to  his  house  by  Mr.  Wilcox,  with  a 
request  to  have  his  own  note  in  exchange,  but  Wilcox  found  "^ 

Mr.  Hoyt  was  absent,  and  returned  the  note  to  him,  as  he  '^ 

thinks,  the  next  Monday,  but  is  not  sure  it  was  the  12th ;  and       _^^^ 
it  is  argued  that  deceased  would  scarcely  have  trusted  Mr.       "^-^ 
Hoyt  with  the  custody  of  his  will,  if  he  was  so  suspicious  o^^— --TJi 
his  character  as  to  be  afraid  to  trust  him  with  papers  tha<^_  ^^ 
had  his  signature. 

2.  In  the  awscond  place,  it  is  insisted  that  the  conduct  ^'^'lof 
J,  Edwards  Hoyt,  before,  at  the  time,  and  after  the  alleg«==3^ 
execution  of  the  will,  furnishes  ground  for  just  suspicioiL  ^      ' 

fraud;  that  his  gratuitous  oflFers  to  lend  Mr.  Meeker  laf**    ^^ 
sums  of  money,  his  getting  his  note  for  $30,  and  a  bill  of 
of  a  cow,  which  he   did  not  eventually  take  away,  W( 
schemes  to  win  the  deceased's  confidence  and  get  his  sigi 
tures.     It  appears,  by  Mr.  Hoyt's  testimony,  that  he  spen 
night  at  the  deceased's  in  March,  1852,  and  on  that  occasi 
he  says,  the  deceased  took  him  into  a  room,  and  read  pa: 
of  several  old  wills  he  had  made,  and  that  Hoyt  then  pn: 
])ared  a  new  will  for  him,  and  this,  counsel  insist,  was  cO' 
t rived  by  Hoyt,  and  is  another  link  in  the  chain  of  eviden 
to  prove  that  he  was  possessing  himself  with  the  materi*::: 
out  of  which  to  make  a  surreptitious  will.  ^^ 

Again,  it  is  proved  that,  in  the  winter  of  1851-2,  \Z- — ^'  ' 

Hoyt,  applied  to  Murray,  assessor  of  one  of  the  Newa ^ 

wards,  to  find  out,  as  he  said,  the  value  of  the  testator's  p      zr.""^' 
j)erty  in  that  ward,  and  obtained  from  him  a  statement  of        ^" 
his  real  property  in  Newark,  with  its  location  and  chju^c^^fc-^-^* 
This  is  adduced  as  another  link  in  the  same  chain.    AucL  ,  QS 
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it  appears  that  the  deceased  had  once  offered  to  sell  Hoyt 
his  Ohio  lands,  and  Hoyt  knew  what  his  real  estate  in  New 
Providence  consisted  of;  that  with  this  information  from 
Murray,  he  was  in  possession  of  knowledge  of  all  the  real 
estate  of  the  deceased  which  is  mentioned  in  the  will  of 
January  12th. 

Then  we  have  the  evidence  of  Mr.  Carr,  that  about  the 
10th  of  March,  1852,  he  saw  a  paper  in  Mr.  D.  K.  Boylan's 
office   in  Newark,  endorsed  "  Jonathan  M.  Meeker's  will ;" 
that  he  opened  it,  and  read  the  commencement,  "  In  the  name 
of  God,  amen.     I,  Jonathan  M.  Meeker,  of  the  township  of 
New  Providence,"  &c, ;  that  Boylan  and  Hoyt  came  in ;  Boy- 
lan took  the  paper,  and  went,  or  said  ho  was  going  to  New 
York,  and  he  and  Hoyt  went  out  together.     Carr's  charac- 
ter is  assailed,  but  Mr.  Samuel  Wilcox  testifies  that  he  men- 
tioned this  citcumstance  to  him  soon  after.     Again,  Mr. 
Hoyt  admits  he  had  made  inquiry  as  to  whether  Boylan's 
^ord  could  be  relied  on — thinks  it  was  after  testator's  death ; 
"Ut    gives  a  singular  reason  for  doing  so,  to  wit,  that  Mr. 
Meeker  had  remarked  to  him,  at  the  execution  of  the  will  or 
^r  that  Mr.  Boylan,  being  executory  wotdd  fiave  to  get  some 
<^  to  give  bonds  for  him,  and  asked  him,  Hoyt,  if  he  would 
^  it,  and  that  Boylan  had  apphed  to  him,  as  he  supposed, 
^^^     the  same  purpose ;  whereas  both   Meeker  and  Boylan 
niuat  have  known  that  executors  are  not  required  to  give 
tonds. 

A.gain,  Mr.  Hoyt  states,  in  his  testimony,  that  he  never  in- 
formed Mr.  Boylan  of  the  existence  of  this  will  previous  to  the 
eleventh  day  after  testator's  death,  and  yet  Mr.  Parsons  tes- 
tifies that,  in  less  than  a  week  after  Meeker's  death,  Mr.  Boy- 
Ifin  came  to  the  surrogate's  oflfice,  informed  him  of  Meeker's 
i^ath.  inquired  when  caveats  must  be  filed,  and  said  he  was 
^^  ^ecutor  in  Meeker's  will ;  though  he  had  been  at  the  fu- 
neral, heard  the  September  will  read,  and  therefore  knew  he 
^^  not  an  executor  in  i/iat  will.     Some  stress  is  laid,  too, 
^P>n  another  fact.     The  testator  died  on  the  22d  of  May. 
^^  the  morning  of  that  day,  Hoyt  says  he  was  in  Newark, 
^'oL.ii.  2f 
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on  his  \v:\y  to  Now  York,  and  met  Boykn,  who  told  him  Mr. 
Mt'L'kor  had  boen  quite  sick,  and  inaJc  an  appoiyitment  with 
him  tu  aill  at  his,  Iloyt'a,  house  that  evening,  on  his  return 
tVom  Now  York,  and  take  Idi/i  up  to  Meeker  s.     Bovlan  did 
«'all,  according  to  appointment,  and  Iloyt  went  with  him  to 
Mcoker\s,  and  found  him  dead.     Vanderveer  testifies  that, 
«)U  that  day,  Boylan  hired  a  wagon  of  him  to  go  to  Daniel 
Pearson's;  that  he  did  not  return  until  about  two  o'clock  at 
night — and  told  him  subsequently,  that  on  his  way  to  Pear- 
st)irs,  where  he  was  going  to  a  part}/,  he  met  a  messenger, 
who  told  him  Mr.  Meeker  was  very  low,  and  was  not  ex- 
pected to  live,  and  he  went  there.     The  faet  is  there  was  no 
party  at  Pearson's  that  night,  and  the  wagon  was  undoubtedly 
hiri'd  to  go  to  ^Meeker's,  according  to  the  appointment  raiiJ^ 
with  Iloyt.     Why,  it  is  asked,  is  this  equivocation — ^^vhydo*-^ 
Mr.  Boylan  conceal,  on  the  22d,  the  fact  that  he  is  going:  ^^ 
Meeker's  ?    Why  does  he  arrange  with  Hoyt  to  go  with  bixT^' 
if  he  at  the  time  knew  nothing  of  this  paper?     Mr.  ^o^^ 
had  the  will  in  his  pocket,  as  he  says,  at  this  visit,  and  wex^^' 
intending  to  get  rid  of  it,  but  finding  Mr.  Meeker  dead,  1^^ 
took  it  back  with  him,  saying  nothing  to  Mr.  Boylan  about  ^ 

3.  In  the  third  place,  it  is  my^^qA  tXv^i  8 mpmon  attacT^  "^ 
fo  this  pa])er  itid'l/.  It  has  never  been  discovered  who  pt^*^^ 
pared  it — it  is  in  a  handwriting  unknown;  some  of  the  wi  ^ 
n«;ss<»s  present  at  the  execution  testify  that  the  testator  sa  "^ 
lin  had  it  drawn  in  New  York  or  Newark,  but  though  tt-^ 
qurstion  of  probate  was  in  litigation  for  a  year  before  tk^^ 
i  )rphans  (-ourt  at  Newark,  and  the  testimony  of  the  draft  ' 
fiiMn  wrjuld  have  been  of  vital  importance — probably  abs  ^ 
Inlrly  decisive — lie  has  not  hern  found,  nor  does  it  appe^=^ 
ili.»f.  ,'iny  ctrort  was  made  to  find  him. 

AifJiin,  it  is  in  evidence  that  the  deceased  had  drawn  seN'^  " 
III  pr'^vious  wills  himself,  some  of  which  are  produced,  a^  ^ 
,  .1.,  excepting  the  name,  "Jonathan  M.  Meeker,"  signed  ^ 
f)M>  l'K»t  and  on  the  margin  of  the  three  half  sheets  whi    ^- 

[|fiK;AO  it,  there  is  not  a  word  in  or  about  this  paper  whL  ^^ 
ijided  to  be  in  decedent's  handwriting.     There  i^ 
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contrariety  of  evidence  as  to  the  genuineness  of  the  signa- 
tures of  the  deceased's  name — they  are  made  better  than 
Be  usually  wrote  in  the  latter  part  of  his  life — but  it  is  im- 
possible to  say  with  certainty,  upon  the  evidence  or  upon  in- 
spection, whether  they  are  genuine  or  not.     I  pass  by  two  or 
three  slight  alterations  apparent  on  the  face  of  the  paper. 
I  do  not  see  that  anything  can  be  inferred  from  them  which 
will  very  materially  affect  this  question.     There  is  one  name 
^^  it- — Halsey  Meeker — which  in  all  the  other  wills  is  written 
Caleb  H.  Meeker ;  but  if  the  January  will  was  written  from 
the   dictiition  of  the  deceased  by  a  stranger  this  error  may 
readily  have  occurred,  as  the  deceased  sometimes  called  him 
Hahfcy — and  the  same  remark  may  be  made  as  to  the  altera- 
tions apparent. 

4.  In  the  fourth  place,  after  the  death  of  the  testator,  a 
^'^n,  drawn  by  himself,  attested  the  2lJth  Scptcvihcrj  1851, 
*'^«i  duly  executed,  was  found  uncancelled  in  the  testator's 
^^^k  at  his  dwelling  house.  It  is  written  on  twelve  pages 
^*  foolscap — manifestly  prepared  with  great  labor  and  care. 
-^11  the  wills  previously  made  were  either  destroyed,  can- 
^llod,  or  mutilated,  showing  testator's  habit  when  he  made 
ft  Uew  will.  This  will  was  executed  less  than  four  months 
prior  to  the  date  of  the  paper  offered  for  probate.  It  makes 
^^ovoral  very  different  diifpofsUlorui  of  the  testator  s  j^^'operty 
fronn  this,  showing,  if  this  will  be  genuine,  that  the  deceased'cf 
^ind  had  undergone,  in  that  short  period  of  time,  a  change, 
^'^  this  respect,  to  certainly  a  remarkable  extent.  For  ex- 
ample : 

1.  ^\iQ  September  will  gives  Mrs.  Meeker,  his  widow,  his 

fe-rm  and  forty  acres  of  woodland,  stock  and  furniture /or  life^ 

vlOOO  in  cash,  and  $400  a  year,  in  lieu  of  dower.     In  this 

P^per  she  has  the  farm,  stock,  furniture,  &c.,  absolutely,  and 

^4000  in  cash,  without  barring  her  dower. 

2.  The  September  will  gives  his  nephew,  Jonathan  M.  Muir, 
the  above  farm  and  land,  after  his  widow's  death,  for  his  life, 
^^^  to  his  children,  &c.  In  this  paper  he  has  a  house  aad 
^^  m  Newark  and  $1000,  cfec. 
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3.  The  September  will  gives  John  Meeker,  Deborah  Hand, 
Daniel  H.  Meeker,  Isaac  Meeker,  Theodore  and  Joseph  Wil- 
cox, Josiah  F.  Muir,  Caleb  M.  Muir,  Jonathan  M.  Noe,  Joaa- 
than  M.  Pierson,  Jonathan  M.  Fisher,  Deborah  Muir,  and 
Mary  Muir,  each,  specific  legacies.     In  this  paper  they  ajr© 
not  mentioned  by  name  at  all. 

4.  In  the  September  wiUy  eighteen  lots  of  land  and  $50CK3» 
and  the  interest  of  $5000  more,  are  given  for  the  Meek^^ 
Seminary.  In  this  paper  he  is  made  to  say  he  has  chang^^^ 
his  mind,  and  gives  nothing  for  such  an  institution. 

5.  In  this  paper  $500  is  given  to  A.  C.  M.  Penningto^*^^ 
$500  to  0.  S.  Halsted,  jun.,  $300  to  Richard  Townley,  $1000 
to  the  Methodist  Church  at  New  Providence,  $500  to  the  Gerf^^ 
tral  Methodist  Church  at  Newark,  and  property,  various Xy 
estimated  at  from  $12,500  to  $20,000,  to  D.  K.  Boyla.*^' 
none  of  which  legacies  are  found  in  the  September  wiU. 

6.  In  the  September  will,  his  widow,  James  T.  Meek^^» 
Jonathan  M.  Muir,  and  Isaac  Meeker,  jun.,  axe  executor:^^- 
In  this  paper  D.  K.  Boylan  and  the  widow  are  executors. 

7.  The  September  will  goes  into  great  detail,  contains  n  '^^' 
merous  directions  to  his  executors,  advice  to  his  legatees,  ac:^^^ 
couples  many  of  the  legacies  with  limitations  and  conditions-  ^ 
and  I  believe  mentions  every  piece  of  property  he  owner-  ^^ 
This  paper  contains  nothing  of  this  kind,  except  a  desi.  ^*' 
that  his  widow  should  occupy  the  homestead,  Ac,  and  omi-  '^ 
entirely  the  Morris  county  land.  No  one  can  read  these  t^ 
instruments  without  being  forcibly  struck  with  this  diffi^ 
ence.  Not  a  trace  of  the  peculiarities  of  mind,  which  appe==^- 
on  every  page  and  in  almost  every  line  of  the  Septemb 
will,  is  to  be  discovered  in  the  paper  hero  produced.  An-*^ 
the  same  striking  dissimilarity  is  apparent  between  this  ] 
per  and  all  the  previous  wills  drawn  by  or  for  the  testat 
It  is  a  fact,  however,  to  be  remembered  in  this  connectic::^ 
that  the  testimony  of  the  ladies  of  Mr.  Hoyt's  family  sho- 
that  several  of  these  dispositions  were  contained  in  the  ^P* 
executed  in  January. 

8.  Again,  it  is  argued  that  the  January  will  is  an 
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7icitural  will,  inasmuch  as  it  diverts  a  large  proportion  of  the 
estate  from  the  blood  relations  of  the  testator,  contrary  to 
the  long  settled  intention  of  the  testator,  as  indicated  by 
former  wills.    This  paper,  when  compared  with  three  former 
>vill8,  one  in  1846,  one  in  1848,  and  the  September  will  of 
1851,  to  some  extent  furnishes  ground  for  the  argument,  but 
tliere  is  not  much  substance  in  this  objection  when  examined 
closely.    The  legacy  to  Boylan  is  probably  not  much  greater 
or  less  in  value  than  that  in  the  other  three  wills  given  to 
found  the  Meeker  Institute^  and  the  January  will  does  not 
fri  ve  a  greater  proportion  of  the  estate  to  strangers,  including 
oh  an  ties  and  to  Mrs.  Meeker  and  her  relations,  than  some  of 
tlie  other  wills ;  for  it  is  important  to  remember  here,  that 
"though  this  paper  omits  to  mention  most  of  the  testator's 
nephews  and  nieces  by  name,  and  gives  them  no  specific  lega- 
oies,  yet  the  entire  residue  of  the  testator's  estate,  which  he 
Sii,ys  will  amount  to  a  very  large  sum,  is  given  to  those  of 
them  who  are  not  otherwise  provided  for  in  the  will.     A 
tixbular  statement  of  the  dispositions  of  the  four  wills  will 
show  at  one  view  how  the  facts  are.     I  give  merely  the  sub- 
s^t^Lce  of  the  different  bequests  and  devises,  omitting  de- 
scriptions, values,  conditions,  and  lijnitations  annexed  to 
them,  &c. 


Legateet.  I  ! 

^••k«  blood,  priwipai-l  WiU  of  1816.  Will  of  1848.  ^^iH^of^SepL, 

KnA  ikiaMial 


*^  t«UU)r. 


I 


1851. 


Will  of  Jan'y, 
1852. 


Jno.  Meeker j  House  and  lot,  ^^^'^"|^°^^^^^^^  

^«b.Hand ! House  and  lot j ^^71^"^^°^  Hou^eaqdlot 

-,>^  t  and  5j«JU(X)... 

i^*iiiel  H.Meeker  $500 ,...!$2rxX) $500 

.  $100  a  year...!Farm Int.  of  $2000,  In t,  of  $2000. 

.  Ohio  farm i^|j|^^*""  *  Ohio  farm jOhio  farm. 

^-  H.  Meeker House  and  lot  ^^''^  ^^^'  *|  House  and  lotj ".??!?'  ^^^'  * 


^hcebe  Roberts.. 
-^^.Piereon 


$100 

Lot  of  land.. 


^}^}T2i  Meeker. 

^^^-  Meeker.... 

^^^^'  M.  Meeker  House  <k  lots, 

Isaic  Meeker,  ne-i  Land,  23    a 

y^^^ I  &c..:. 


$2000., 


$500. 


lIou.se,  8tore,.TT^„„^„„  ii^jHoune,  lot,  A 
^.^30(X) ;Hou8eandlot|>..,f)^_ 


&  $30(X) 


'  Lots  &  $2000  Lots  as  before' . 


2f* 
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Legateei. 


WUl  of  1846. 


Theodore  and  Jos. 
Wilcox 


Jona.  M.  Muir.... 

Josiah  F.  Mair.. 
Caleb  Muir 


Deb.  Muir . 


Mary  Muir 

Albert  Meeker.. 
Jona.  M.  Noe.... 


Jona.  M.  PiersoD, 
Jon.  M.  Fisher.. 
I.    Meeker,    bro 

ther 

Jas.  F.  Meeker,  of 

Elizabeth  town, 

Ilrt.  Meeker  and 
her  blood. 


The  widow.. 


Rich'd  Crane 

David  A.  Crane.. 

Jos.  W.  Crane 

Jon.  T.  Crane 

Agnes  Tully 

Clark    Townley's 

children 

Harriet  Crane.... 
Bich'd  Townley 


House  and  lot 

Farm  at  N.  P. 
Ac 


$1000 

House  &  store 

House,  lots,  & 
$200 

House,  lots,  & 
$200 

Lot  of  land, 

Lots  of  land.. 

Lot 

6  acres 


To  strangert. 
The  girl  Violette, 

A.  Whitehead,  for 
services 

David  Johnnon, 
son  of  J.  A.  J.... 

Jno.  A.  Johnson.. 

A.  CM.  Penning- 
ton  

0.8.HAl8ted,jun. 
Miller 


Boylan.. 


House  in  New 
ark  and  $400 
per  annum 

Lot  of  land 
House  and  lot 
Lot  of  land 
Lot  of  land 
Lot  of  land 

60  acres 

$200 


House  and  lot 
and  $150.. 

$1500 


WiU  of  1848. 


House,  lot,  &. 
$1000 


House,  lot,  k 
$5000 


$4000 

House,  store, 

<k$2000 

House,  lot,  & 

$1000 

House,  lot,  & 

$1000 


Lot  of  land... 

Lot 

7  acres 

$3000 


Wm  of  Sept., 


Uof  ^ 
Ifel. 


House  and  lot 

Farm  at  N.  P., 
after  widow's 
dec.,  <&;  $2000, 
and  40  a.  lot, 
$1000 

House  ft  store 


House  and  lot 
House  and  lot 


Farm  at  N.  P. 
and  $5000.. 


$200., 
$500.. 


House  and  25 
acres 


$500.. 


40  a.  in  Mor- 
ris co 

10  acres.... 
7  acres 


W%UofJ(ail 
1862. 


House,  lot^  k 
$1000. 


Farm  at  N.  P. 
for  life,  40  a. 
lot,  $400  per 
an.,  &  $1000, 


House,  lot,  A 
$200 


$500. 


Farm  at  I^-^ 
and$40C^- 


$1000. 


$300. 


Int.  of  $»-^ 


$500. 

$500. 

500, 


'Xi^!^ 


FEBEUARY  TERM,  1854. 


343 


Boylan  v.  Meeker. 


Legatee$. 


Charities, 

Franklin  at.  Ch. 
Newark 


Meeker  Institute, 

?r«i.  Ch..N.P.... 

Meth.  Ch.,  N.  P... 

Cent.    Meth.  Ch., 

Newark 

Residue 


WUl  of  1846. 


|300 

Land  <fc  $10, 
000 


Will  of  1848. 


$200 

Land  &  $10,- 

000 

$1000 

$1000 


Witt  of  Sept., 
1851. 


Land  &  $10,- 
000 


TMUtor't     Bi«eM 
ftad  n«ph«ws 


Twtatorf     nlecM  siMt     Md    w-  Testatort     nfocM 
ft.id  nephews  and    phewi  of  testator    ""<!  nephews  not 

snme  relatives  of   i^qj  bis  wife. before  provided  for 

Mrs.  M I  inthewilL 


Will  of  Jan  y, 
1652.  ^ 


$1000. 
$500. 


It  will  be  seen,  by  examining  this  statement,  that  the 
legacy  given  to  David  Johnson,  by  the  will  of  1848,  is  given 
^o  his  father  in  this  paper ;  that,  with  this  exception,  the 
^^ly  legatees  in  this  paper,  not  mentioned  in  any  of  the  for- 
Dier  wills,  are  A.  C.  M.  Pennington,  0.  S.  Halsted,  jun., 
Isaac  Miller,  and  D.  K.  Boylan,  and  the  Central  Methodist 
Church  at  Newark ;  that  while  many  of  the  nephews  and 
Pieces  of  the  testator,  who  were  specifically  remembered  in 
^ttxe  of  the  former  wills,  are  not  named  in  this  document, 
y^t  that  the  whole  residue  is  left  to  them,  to  the  exclusion  of 
Mira.  Meeker  8  blood,  and  that,  judging  from  the  beque-sts  of 
^hia  paper  compared  with  former  wills,  the  residue  to  be  di- 
vided will  be  larger  under  this  than  it  would  have  been 
^nder  either  of  them.  The  Meeker  Seminary,  Jonathan  M. 
Muir,  and  the  relatives  of  Mrs.  Meeker  are  the  principal 
losers,  and  D.  K.  Boylan  the  only  large  gainer  by  this  paper 
produced  as  a  will.  The  bequests  to  particular  friends  in 
this  paper  is  not  a  novelty.  In  the  fragment  of  a  will,  made 
^y  the  deceased  in  1834,  he  gives  to  throe  sons  of  Mr.  \Vhite- 
head  and  one  son  of  Gov.  Pennington  $500  each. 

9-  Again,  it  is  contended  that  the  provisions  of  the  con- 
troverted paper  are  contrary  to  the  expressed  intentions^  viewSf 
^^  feelings  of  the  deceased  before  the  time  it  bears  date  and 
*^  declarations  subsequently  made, 

Evidence  was  admitted  in  the  court  below,  on  both  sides, 
^^^rtng  this  ground,  and  I  think  rightly.     The  gfeat  ques- 
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..  :st*  is — w  the  wiil  here  prod  uccd  genuine'!  TU^' 
-.:.  <tiuiti;illy,  of  the  cavfators  is — that  it  i?not; 
^  >'.:rivi)titious  or  proounMl  by  fraiululont  iiu-an?- 
•  \vaso<l  lU'Vor  ex«.'i'iit«.*<l  (hiM  j taper  as  his  will.    I^^ 
.    .,.    .  :  ot'  the  cast',  I  1W*1  i)oun<l  to  look  into  the  eviJ».'nC^' 
■  j^hascs  ill  whit*h  it  was  proscntod  below. 
.  '..   Ill  this  j)a]M»r  product^l  for  probate  the  JM"'-'"'" 
•  ■,  is  ahfififlntir'f.    It  assi;j:ns  a  reason  :  *'  it  has  always 
•w  iiili'iition,  ami  I   have  iiiado  several  wills  to  tli-'^^ 
. ..  t.i  establish  in  Mew  rrovitlenee  an  institution  oi  loarii' 
:j  be  ealled  tin*   MeekiT  ^^miinary ;  hnt  on  eO'h''>dii/ "J 
.■.ii>'/  and  judirinas  friends,  and  on  further  retleetion,,    ^ 
,  -  advised  to  divide'  the  resi<luo  and  remainder  of  my  o.-?- 
..;■^  which  wmII  amount  to  a  lar^e  sum,  equally  among  ii"iy 
•i.j'liews   and   nieces."     Xow   no  person  i.s  produced  with 
\/.:.»m  d(?ceased  so  consulted. 

A'jnin,  the  project  of  a  seminary  at  New  Providence  lin.d 
Iven  in  his  mind  for  many  years ;  he  spoke  of  it  to  Mr.  Lo^^'' 
as  early  as  1830  or  8 :  in  his  wills  of  18-10,  1848,  and  1S51 
ii  oecupii's  a  promiin'iit  place.     The  chveascd,  on  the  5th  '^^ 
May,  1852,  only  scvi'iilren  day.s  before  his  death,  told  Daiii*-""^ 
.laroleman  that  he  had  in  his  will  left  {?10,0(K)  for  a  semi- 
nary, to  be  built  in  New  Troviileiice;  that  he  had  left  it     i^^ 
ihe  hands  of  trustees,  etc.     On  the  23d  or  24th  of  Januai'y 
h<i  told  Mr.  Low  that  \w.  had  left  }<1(.),<XMJ  for  the  seminai-v  • 
M-nt  a  map,  and  shewed  him  where  it  was  to  be  located:     ^^ 
was  to  be  called  the  Meeker  Seminary,  and  he  had  .-ii'point*-"* 
trustees  for  it — told  who  they  were,  &c.    In  February,  IS-S^- 
at  Trenton,  he  told  Mr.  Corey  he  had  very  recently  madti?    •^ 
will,  ami  in  that  will  he  had  appropriated  a  certain  juec*-"   * -^ 
property  ff)r  the  purpose  of  locatin*;  a  semimiry,  called    tl^^' 
Meeker  Institute  or  Seminary,  saying  hu  had  made  cert^^^" 
endowments  to  the  amount  of  $10XM'H.").     He  spoke  of    ^^^"^ 
same  thing  to  Johnson  in  Ajjril,  1852,  and  to  Noe  about   t^^" 
months  before  his  death.     Now  here  are  declarations  of     "^  *^'' 
deceased,  made  subs«Mjuent  to  the  date  of  this  paper,  wlxi*-^  ' 
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had  executed  such  a  will,  and  had  not  destroyed  it,  can 
ewed  in  no  other  light  than  as  deliberate  falsehoods, 
lere  is  some  evidence,  on  the  other  side,  that  at  times, 
e  summer  or  fall  of  1851,  when  speaking  of  the  appro- 
ion  by  the  city  of  his  lands,  he  threw  out  intimations 
in  consequence  of  that  act,  he  intended  to  abandon,  or 
abandoned  the  project  of  the  Meeker  Seminary;  but 
evidence  is  perfectly  consistent  with  the  supposition  that 
d,  in  January,  make  a  will  omitting  that  bequest,  and 
iquently  changed  his  mind  and  destroyed  it.  But  then, 
I,  there  is  very  conclusive  evidence  of  the  deceased's  re- 
d  recognition  of  the  September  wiU,  subsequent  to  12th 
'xtry,  1852,  in  other  particulars.  About  the  23d  or  24th 
immry,  1852,  he  told  Henry  Low,  who  was  on  a  visit 

3  house,  that  he  had  made  a  will  last  fall,  as  he  had  told 
previously  he  was  going  to  do ;  that  he  had  left  a  house 
lot  to  Mrs.  Hand  in  Fair  street — also  one  to  John 
cer,  and  entailed  it;  told  him  what  he  had  left  the 
lary — said  Jonathan  M.  Muir,  Isaac  Meeker,  and  Mrs. 
cer  were  his  executors — thought  Muir  would  make  a 

executor.  He  told  Cbrey,  at  Trenton,  in  February, 
,  that  ho  had  recently  made  a  will — spoke  of  what  he 
left  the  seminary  in  it — spoke  of  the  several  distribu- 

of  his  property — said  he  had  made  several  wills  pre- 
;  to  the  last  one,  and  in  this  last  mill  he  had  distributed 
roperty  to  his  oxon  satisfaction^  and  he  doubted  whether 
oiUd  ever  make  another.  In  a  conversation  with  Lewis 
k,  subsequent  to  January  12th,  he  said  he  had  given 
XX)  to  build  the  Meeker  Seminary — that  he  had  not 
I  anything  in  his  will  to  the  Methodist  Church  at  New 
idence ;  he  said  he  would  give  something,  and  wished 
ess  to  come  to  his  house  and  prepare  a  codicil  for  that 
ose.  He  said  he  had  given  Daniel  Meeker  $500 ;  that 
ad  given  John  Meeker  a  house  and  lot  in  Newark,  and 
)rah  Hand  a  house  and  lot — think  he  said  he  had  en- 

4  them.    On  May  3d,  1852,  Mr.  Clark  went  to  the  de- 
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ceaaed's  house.     After  a  good  deal  of  conversation  about 
other  matters,  he  asked  Mr.  Clark  if  he  would  act  as  one  of 
his  executors,  if  he  made  him  one;  Clark  asked  who  his 
executors  were,  and  he  said  his  wife  was  executrix,  and 
James  F.  Meeker,  Isaac  Meeker,  jun.,  and  Jonathan  M. 
Muir  were  executors — (these  are  the  executors  immed  in  the 
September  will).     Mr.  Clark  declined.     Deceased  asked  Mr. 
Clark  then  if  he  would  write  an  addition  to  his  iriH— the 
codicil  before  spoken  of  in  favor  of  the  Methodist  Church  at 
New  Providence.     He  got  paper,  ink,  and  pen,  and  the  will, 
or  what  he  said  was  the  will.     Mr.  Clark  asked  him  if  he 
kept  a  will  in  the  house  with  him  ?     He  said  he  had  kept  a 
will  written  by  him  thirty  years — had  never  been  without  a 
will  in  the  house  for  thirty  years,  as  witness  understood  him. 
Then  he  wished  witness  to  draw  on  paper  his  codicil,  to  see 
if  it  met  his  views.     Then  a  question  arose  about  putting  » 
bequest  of  $500  from  his  wife,  in  addition  to  one  of  $1000 
from  himself,  in  the  codicil,  and  the  matter  was  postponed. 
Now  this  is  an  extraordinary  fact.     The  will  the  testator 
produced,  and  to  which  the  codicil  was  to  be  appended,  ^^ 
clearly  not  the  paper  we  have  here ;  for  this  paper,  at  that- 
time,  on  the  3d  of  May,  1852,  was,  according  to  the  testi- 
mony of  all  the  Hoyt  fiimily,  lying  sealed  up  in  the  envelop® 
among  Mr.  Hoyt's  papers  at  Hoyt's  house.     This  paper  ^T 
points  diflFerent  persons  from  those  named  to  Mr.  Clark    ^j 
the  testator  as  his  executors,  and  this  paper  contains  a  *^' 
quest  of  $1000  to  the  very  church  at  New  Providence  wbi^ 
it  was  the  object  of  the  proposed  codicil  to  make. 

Again,  on  the  15th  January,  only  three  days  after  ^J 
date  of  this  paper,  the  deceased  told  Mr.  Brokaw  that 
had  left  Jonathan  M.  Muir  the  homestead  farm,  seve^^ 
acres  of  land  on  Stony-hill,  and  $2000.  He  told  Valenti  ^ 
the  last  of  February,  1852,  that  he  had  given  Isaac  Meel^  ^ 
jun.,  the  lots  (mentioned  in  September  will),  and  how  he  l>' 
provided  for  and  endowed  the  Meeker  Seminary  (as  in  t^ 
will),  and  he  repeated  to  him,  in  March,  the  gift  to  Is^^ 
Mr.  Potter  says  he  has  heard  testator  mention  the  legacjT 
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Seminary  as  late  as  within  two  months  of  his 
!  told  Linaberry,  about  the  first  of  April,  1852,  Vf-J*- 

,  willed  a  store  and  house  to  Caleb  H.  Muir.     He  T . 

Wilcox,  in  April,  1852,  that  he  intended  the  lot  f^-. 

Newark  was  taking  to  raise  funds  to  build  a 
t  New  Providence,  that  he  had  intended,  or  had 
lis  will,  and  that  he  had  given  his,  witness'  bro- 
>oys,  a  house  in  Newark,  &c.  He  told  Mr.  Searles, 
iry  12th,  1852,  that  he  had  given  Jonathan  M. 
Dmestead,  and  told  Mr.  Noc,  in  March,  1852,  that 

a  legacy  to  Isajxc  Meeker,  jun.  On  the  18th  of 
L852,  he  wrote  to  Mr.  J.  T.  Crane  that  he  had  set 
petition  to  the  Newark  council,  (dated  in  August, 

ho  had  ordered  the  property  they  were  about  to 
sold,  and  the  money  appropriated  to  the  erection 
•t  of  a  school.     On  the  8th  of  March,  1852,  he  »  I; 

same  in  sul)Stance  to  Mr.  Clark.     On  the  15th  j    • 

12,  he  writes  to  Mr.  Crane,  that  if  the  law  autho- 
rity of  Newark  to  take  his  land  is  not  repealed,  it 
t  his  building  a  seminary.  And  on  the  12th  April, 
writes  to  Bishop  Janes,  then  presiding  over  the 
conference  at  Trenton,  and  asks  the  appointment  "; 

rcle  to  the  Methodist  Church  at  New  Providence,  : 

Tully  as  presiding  elder,  i)romising,  if  these  a])-  j 

arc  viade,  to  give  $1500,  &c.,  towards  building  a  • 

Ji  there,  and  giving  the  bishop  an  account  of  his 
nd  plans  in  reference  to  the  seminary.  All  these 
s  and  acts  of  the  deceased,  made  and  done  subse- 
le  12th  January,  1852,  the  date  of  the  contested  '.    ■; 

show,  if  the  deceased  was  sincere  in  what  he  said 
bat  he  knew  of  no  will  but  that  of  September. 

'vi^etoJioylan.  The  deceased  had,  in  1851,  conveyed 

wark  to  Boylan,  under  an  agreement  that  Jioylan  j 

all  his  legal  business — so  that  he  Wiis  under  no 

to  Boylan.  J/r.  Runyoyi  says  that,  on  the  second 
If  1852,  deceased  came  to  him  to  get  a  brief  prepared, 
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to  be  used  before  the  .common  council  in  opposing  the  project 
of  taking  his  land  for  a  park ;  that  he,  Runyon,  suggested 
to  him  to  get  Boylan  to  prepare  it,  and  his  reply  was,  "  I 
won^;  Boylan  is  a  d — d  rascal;  I  have  no  confidence  in 
him ;  I  believe  nothing  would  suit  him  better  than  for  the 
city  to  take  the  property,  so  that  he  could  get  the  money 
for  the  lot  I  have  given  him,  and  put  it  in  his  pocket." 
Subsequently  he  used,  on  another  occasion,  similar  language 
in  regard  to  Mr.  Boylan.  The  first  convei'sation,  it  will 
be  seen,  is  only  ten  days  prior  to  the  date  of  the  January 
will,  and  the  second,  Kunyon  thinks  was  about  two  weeks 
after,  which  would  be  very  near  the  12th  January.  He 
told  CoL  PlumCy  about  the  middle  of  January,  1862,  he 
thinks,  that  he  had  lost  all  confidence  in  Boylan,  and  that 
he  believed  he  would  cheat  him  out  of  all  his  property  if 
he  could ;  that  he  was  a  great  rascal — linked  in  with  the 
city.  [It  may  be  stated  in  this  connection,  as  a  singular 
contradiction  in  the  evidence,  which  can  only  be  reconciled 
on  the  theory  that  some  such  will  had  been  made  and  de- 
stroyed, that  about  the  13th,  prol)ably  the  very  day  after 
the  Hoyt  will  is  dated,  when  the  deceased  was  undoubtedly 
in  Newark,  Mary  J.  Trimble  says  the  deceased  told  her,  at 
Boylan's  office,  that  "  he  had  left  Boylan  the  property  the 
city  wanted  to  rob  him  of,  and  that  was  not  all  he  had 
left  him ;  that  he  wished  Boylan  to  know  all  about  his 
business,  for  he  would  have  to  settle  it  up  after  his  death."] 
Mr,  Keys  says  that  deceased  told  him,  in  February,  1852, 
that  a  lawyer,  he  thinks  he  Ciilled  him  Bowling  or  Boiling^ 
and  the  corporation  (of  Newark)  were  concocting  to  swindle 
him  out  of  the  property.  He  told  Joseph  C.  Noe,  about 
the  middle  of  February,  1852,  that  the  city  of  Newark  was 
trying  to  take  a  piece  of  land  from  him  for  a  public  park, 
and  he  had  got  Mr.  Boylan  to  intercede  for  him ;  but  in- 
stead of  doing  that  he  Wiis  working  against  him,  and  he  be- 
lieved him  to  be  a  damned  rascal,  or  scoundrel,  and  he  would 
not  trust  him  with  a  dog's  dinner.  In  the  latter  part  of 
April,  or  the  first  of  May,  he  spoke  very  much  in  the  same 


PEBRUAKY  TERM,  1854.  349 

Boylan  v.  Meeker. 

^ay  of  Mr.  Boylan  to  Henry  Law,     He  told  Mr.  Corey,  at 

Trenton,  in  February,  1852,  that  he  had  no  confidence  in 

Boylan — told  about  his  giving  him  a  lot,  and  that  his  design 

in  doing  so  was  that  Boylan  should  assist  in  fighting  the 

common  council,  but  he  had  become  satisfied  that  Boylan 

^as  operating  against  him  secretly  in  favor  of  the  city ;  said 

he  did  not  care  about  offending  Boylan  until  he  had  got  his 

bosiness  settled  up  with  him,  which  he  intended  as  soon  as 

possible;  and  he  intended  to  take  his  business  out  of  his 

hands ;  and  he  expressed  his  distrust  of  Mr.  Boylan  to  Mr. 

JHkJl  in  the  winter  of  1861-2. 

There  is  a  good  deal  of  evidence,  however,  that  his  opinion 
of  Mr.  Boylan  underwent  frequent  changes,  and  that  the  idea 
of  leaving  the  park  property  to  him  to  fight  the  city  with 
had  been  in  his  mind.     I  do  not  attaCh  any  importance  to 
tlie  ffiwt,  that  he  continued  up  to  his  death  to  employ  Boy- 
lan professionally,  for  he  had   already  paid  him  for  these 
services  by  conveying  some  property  to  him,  and  it  was  quite 
natural  that  he  should  go  to  him,  even  though  he  doubted 
or  disliked  him.     But  Mr.  Harriot  speaks  of  a  conversation, 
in  November  or  December,  1851,  in  which  deceased  said  he 
"^aa  going  to  leave  Boylan  part  of  his  property  to  carry  on 
^te  suit  with  the  city.     Several  other  witnesses  are  pro- 
duced who  heard  the  deceased,  in  the  winter  of  1851-2,  or 
spring  of  1852,  speak  favorably  of  Mr.  Boylan  as  his  friend, 
^  having  done  his  business  satisfactorily — and  mention  Boy- 
^^8  family  in  terms  which  indicated  that  he  was  pleased 
^ith  them.  This  evidence,  in  connection  with  Mrs.  Trimble's, 
8^8  in  corroboration  of  the  testimony  as  to  the  actual  exe- 
^^tion  of  a  will  at  Hoyt's  in  which  Boylan  had  an  interest, 
,^ut  it  also  indicates  that  the  devise  to  him  had  a  specific 
Purpose,  to  wit,  the  resistance  of  the  attempt  of  the  city  of 
^^Wark  to  take  his  property  for  a  park.     But  there  is  not 
^^  it  that  which,  in  the  face  of  the  conflicting  testimony,  sat- 
^^fies  my  mind  that  the  deceased,  on  the  12th  January,  ma  le, 
^^  substance,  an  unconditional  and  absolute  devise  of  so  large 
Vol.  II.  2  g 
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an  amount  to  Mr.  Boylan,  and  adhered  to  it  up  to  the  day 
of  his  death. 

Nor,  upon  the  most  careful  examination  of  the  evidence, 
am  I  able  to  see  that  the  attempt  to  prove  a  clear  recognition 
by  him  of  the  will  of  January  12th  as  an  existing  will  has 
been  successful.  It  is  said  this  may  be  accounted  for  upon  the 
testimony  of  the  Hoyts  that  the  deceased  desired  the  will  to 
be  a  8ecret.  But  the  will,  according  to  the  witnesses  at  Hoyt  8, 
was  not  intended  to  be  so  very  secret.  It  was  executed, 
they  say,  in  the  presence  of  five  persons,  two  only  being  ne- 
cessary ;  the  will  was  read  over  to  them  all,  which  was  quite 
unnecessary,  and  the  deceased  took  it  aivay  to  show  to  friends. 
True,  Mr,  Nichols  testifies  that  deceased  told  him,  in  Febru- 
ary, 1852,  that  there  was  no  need  of  his  setting  apart  funds 
to  defeat  the  law  authorizing  his  lands  to  be  taken ;  that  he 
had  made  provision  in  his  will  to  have  it  carried  up  to  the 
highest  court  of  appeal  or  the  highest  court  in  the  United 
States.  But  then  there  is  no  such  provision  in  the  paper 
here  produced  as  a  will — all  we  find  there  is  the  simple  ex- 
pression of  a  wishy  a  desire,  that  Boylan  should  contest  the 
matter  in  the  courts  of  New  Jersey,  and  he  is  left  to  do  it  at 
his  own  expense,  if  he  thinks  fit — ^that  is  the  amount  of  it. 
Mr.  Heaton  speaks  of  conversations  with  the  deceased  about 
the  Methodist  Church  in  Newark  (to  which  $500  is  given  in 
this  paper,  and  nothing  in  the  will  of  September,  1851,) — and 
says,  on  one  occasion  deceased  said  "  that  I  (witness)  would 
find  he  had  not  forgotten  it ;  that  he  should  do  something 
pretty  nice  for  us."  He  thinks  that  conversation  was  in  the 
winter  of  1851-2 ;  but  this  language  has  no  manifest  re- 
ference to  a  bequest  he  had  made,  or  intended  to  make — ^it 
moro  naturally  signifies  that  he  intended,  and  would  make 
them  a  donation;  this  was  what  the  witness  was  pressing 
him  for.  The  Rev.  Mr.  Fort's  testimony  is  somewhat  relied 
on  to  j)rove  a  recognition  by  the  testator  of  the  will  of  Jan- 
uary, 1852.  It  will  be  remembered  that,  by  the  will  of  1848, 
{f  100(J  was  bequeathed  to  the  Methodist  Church  at  New  Pro- 
vidence.    That  legacy  was  omitted  in  the  will  of  September, 
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1851,  and  is  found  inserted  in  this  paper  offered  for  probate. 
Mr.  Fort  says,  that  in  a  conversation  he  had  with  the  de- 
ceased in  May,  1852,  a  little  before  his  decease,  he  told  him 
"  it  was  his  intention  to  leave  us  $1000  towards  the  erection 
of  a  new  church,  provided  we  expended  $4000 ;"  [the  bequest 
in  the  contested  will  is  "  $1000  when  they  build  a  new  church 
which  shall  cost  $3000,  provided  it  is  built  in  three  years 
after  my  decease."]     "  I  wished  to  know,"  says  the  witness, 
"whether  the  legacy  would  be  available  upon  his  death" — 
"  whether  it  was  in  lands  or  money."     He  stated  it  was  a 
specific  legacy  from  residuary  property ;  that  if  his  execu- 
tors were  careful  in  settling  up  his  estate  there  would  be  no 
cliflSculty  about  our  bequest.     I  thanked  him  for  the  offer, 
^nd  told  him  pleasantly  that  we  would  erect  a  monument  to 
Ixis  memory.     He  stated  that  he  had  made  arrangement  for 
o.  monument.     But  much  of  the  force  of  this  testimony,  as 
"^ell  as  that  of  Mr.  William  G.  Lord,  to  the  eflfect  that,  in 
-April,  1852,  the  deceased  told  him  that  he  had  been  making 
«^  will  recently,  and  had  left  $1000  to  this  church,  is  neu- 
^tjralized  by  that  of  Mr.  Levi  Clark ;  for  it  will  be  remem- 
\)ered  that,  as  late  as  May,  1852,  deceased  was  arranging 
x^ith  Mr.  Clark  to  have  a  codicil  prepared  bequeathing  this 
>rery  amount  to  that  church  project;  and  it  is  not  improba- 
l)le  that,  speaking  with  Mr.  Fort  and  Mr.  Lord,  he  may  have 
referred  to  a  thing  as  done  which  he  was  about  to  do.     As 
to  the  m^onumenty  making  "  arrangement  for  a  monument," 
by  no  means  necessarily  implies  a  direction  to  that  etfect  by 
will.     Again,  Mr.  Fort  says  he  told  Mr.  Meeker  that  he  un- 
derstood he  intended  to  leave  the  farm,  the  homestead,  and 
some  $30,000  besides,  to  Mr.  Muir ;  that  deceased  said,  "  it 
is  not  so ;  I  shall  only  leave  him  a  few  thousand  dollars,  and 
that  is  all" — all  what  ? — "  all  besides  the  farm,''  is  quite  as 
natural  an  interpretation  as,  "  all  I  shall  leave  him  is  a  few 
thousand  dollars,"  which  is  the  interpretation  the  counsel  for 
the  will  put  upon  it;  and  the  September  will  leaves  Muir 
the  farm,  Ac,  and  $2000,  while  the  contested  wiU  gives  him 
a  hcmse  and  $1000,  a  provision   totally  at  variance  with 
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what  deceased  told  Mr.  Fort  he  had  made  for  him.  There 
is  another  part  of  Mr.  Fort's  testimony  which  is  relied  on 
to  make  out  a  recognition  by  the  deceased  of  the  January 
will  as  in  existence.  It  is  the  converaation  the  witness 
had  with  him  in  his  last  sickness,  a  few  days  before  his 
death.  Mr.  Fort,  on  that  occasion,  pressed  upon  him,  as 
he  says,  "  the  importance  of  giving  the  money  (the  $1000  to 
the  church)  in  his  lifetime,  that  he  might  see  the  good  of 
it,  and  be  his  own  executor,''  and  wanted  to  get  his  name 
to  a  note  or  a  subscription  paper  for  the  amount ;  but  he 
says  the  deceased  refused — said  his  matters  were  all  ar- 
arranged — ^he  did  not  like  to  disarrange  them — that  "he 
had  designed  to  leave  us  the  $1000;  that  his  temporal 
matters  were  all  arranged,  and  he  did  not  wish  to  disar- 
range them."  Taking  the  whole  of  this  conversation,  it 
makes  against  the  contested  will,  and  not  for  it.  The  de- 
ceased did  not  say,  according  to  the  evidence,  in  this  last 
conversation,  that  he  had  bequeathed  a  legacy  to  the  church, 
but  that  fie  had  designed  to  do  it — which  Mr.  Clark's  tes- 
timony shows  to  have  been  the  fact.  Mr.  Fort's  impression, 
derived  from  his  various  conversations  with  the  deceased, 
doubtless  was  that  $1000  was  left  to  the  Methodist  Church 
at  New  Providence  by  the  will ;  but  it  seems  equally  clear 
that  he  also  got  the  impression  that  a  like  sum  was  left  in 
the  will  to  the  Presbyterian  Church  in  the  same  place,  which 
is  not  found  in  either  the  September  will  or  in  this  paper. 

I  have  already  alluded  to  the  extraordinary  fact  in  this 
cause,  that  it  has  never  been  discovered  who  drew  thi»  paper. 
And  I  cannot  but  think  it  somewhat  extraordinary  that  the 
fact  of  Mr.  Meeker's  bringing  back  and  depositing  with  Mr. 
Hoyt  the  paper  executed  by  him  on  the  12th  January  is  left 
to  rest  upon  the  testimony  of  Hoyt  alone.  His  credit  was 
attacked,  and  no  counter  testimony  taken  to  rebut  that  at- 
tack. The  account  he  gives  of  it  is,  that  from  one  to  thre^ 
weeks  after  Meeker  left  his  house  on  the  13th,  the  day  after 
the  execution,  taking  the  paper  with  him,  he  came  to  his 
(Hoyt's)  house,  about  ten  o'clock  in  the  morning,  and  said 
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(I  give  his  words)  "  he  wished  me  to  take  the  will  again  that 
was  executed  at  my  house.    I  took  it,  and  then  said  I  would 
keep  it  for  him,  as  I  found  it  was  the  cheapest  way  to  satisfy 
him.     He  then  asked  me  to  put  a  new  envelope  on  it,  as  the 
old  one  had  got  quite  dirty  and  some  torn.     I  did  so.     He 
then  asked  me  to  put  on  a  seal — to  seal  it  up.     I  sent  for  a 
candle  and  sealing-wctx,  and  did  so.     He  then  asked  me,  or 
told  me,  to  write  *  Jonathan  M.  Meeker's  will,  of  New  Provi- 
dence, Essex  county.  New  Jersey.'    He  wrote  it,  in  the  first 
place,  with  a  pencil,  and  I  then  wrote  on  the  envelope — *  Not 
to  be  opened  until  ten  days  after  my  decease.'  He  then  asked 
me  to  put  my  signature  under  it ;  I  told  him  I  would  not  do 
it — there  was  no  necessity  for  it.     He  then  went  on  trying 
to  show  me  the  inconsistency  of  what  I  had  said,  and  in 
Order  to  get  rid  of  him,  I  thought  it  would  be  the  shortest 
'^^ay  to  write  my  name,  and  I  did  so.     I  then  carried  the 
'^ilJ  up  stairs,  and  put  it  with  my  valuable  papers ;  came 
clown,  and  told  him  that  I  must  go  away^  as  I  was  obliged 
tio  take  the  Philadelphia  train  at  one  o'clock  for  New  York 
«fct  Elizabethtown.    We  both  left  the  house  at  the  same  time." 
IKow,  in  the  first  place,  I  cannot  understand  why  Mr.  Meeker 
ehould  have  taken  so  much  pains  to  keep  his  own  hand- 
writing from  appearing  on  this  envelope—- why  he  should 
"write  on  paper  with  a  pencil  the  words  Mr.  Hoyt  should  put 
on  the  envelope,  instead  of  endorsing  it  himself — why  not 
sign  with  his  own  hand,  at  least,  the  direction  about  the  en- 
velope not  being  opened.    As  the  endorsement  stands,  signed 
by  Hoyt,  it  is  an  abuirdity — signed  by  Meeker  it  would  have 
been  proper  and  intelligible.     Meeker  was  in  the  habit  of 
writing,  and  wrote  a  good  hand  for  an  old  man.     In  the 
second  place,  this  transaction  does  not  appear  to  have  been 
a  secret  one — why  is  there  no  evidence  corroborating  Mr. 
Hoyt 8  account  of  this  visit?    Where  and  who  is  the  person 
that  was  sent  for  the  candle  and  sealing-wax  f     Did  nobody 
see  Mr.  Meeker  on  that  occasion,  or  know  of  the  purpose  of 
his  visit  but  Mr.  Hoyt?    Mr.  Hoyt's  testimony  goes  to  inti- 
mate that  he  was  reluctant  all  along  to  have  anything  to  do 
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with  this  will — that  especially  he  desired  not  to  be  the  de- 
positary of  it — and  yet  he  produces  this  paper  without  a  par- 
ticle of  testimony,  except  his  own,  that  it  was  ever  deposited 
with  him  by  Meeker,  and  without  a  single  stroke  of  Meeker's 
hand  on  the  will  or  the  envelope,  except  the  signatures  to  the 
will,  which  were  absolutely  indispensable.  If  Mr.  Hoyt  had 
exhausted  all  his  ingenuity  in  throwing  doubta  over  this 
whole  transaction  it  could  hardly  have  been  done  more  suc- 
cessfully. 
Now,  I  take  it,  the  facts  stand  thus  upon  the  evidence. 

1.  It  is  proved  that  the  deceased  executed  a  will  at  Mr. 
Hoyt's  house  on  the  12th  January,  1852,  and  took  it  away 
with  him. 

2.  The  deceased  was,  at  the  time,  of  memory  and  under- 
standing sufficient  to  make  a  valid  will. 

Then  here  is  a  paper  propounded  for  probate,  alleged  to 
be  the  paper  executed  on  the  12th  January  as  his  will,  and 
it  is  met — 

1.  By  a  variety  of  suspicious  circumstances — as  to  its 
place  of  deposit. — its  dissimilarity  to  all  former  wills  of  the 
deceased  in  point  of  form  and  detail — in  an  unknown  hand- 
writing— the  genuineness  of  the  signatures  of  the  deceased 
questioned — the  conduct  of  Mr.  Hoyt,  who  produces  it,  and 
of  Mr.  Boylan,  a  very  large  beneficiary  in  it,  open  to  criti- 
cism— ^a  previous  will  carefully  drawn  by  the  testator  found 
in  his  house  among  his  papers  uncancelled,  and  bearing  date 
only  three  months  and  seventeen  days  before — and  a  large 
mass  of  evidence  showing  conclusively  that,  with  very  few 
exceptions,  in  all  the  conduct  and  conversations  of  the  testa- 
tor, from  September,  1851,  to  the  time  of  his  last  sickness^ 
he  acted  on  and  distinctly  recognized  the  provisions  found  itt 
the  will  of  September  as  the  provisions  of  his  last  will  and 
testament — never  directly  spoke  of  the  January  will,  and  in 
but  few  instances  gave  any  intimation  of  such  a  disposition 
of  his  property  as  is  found  in  this  paper ;  and  even  when  he 
does  refer  to  some  such  provisions,  they  are  not  entirely  in 
accordance  with  those  we  here  find,  or  are  entirely  recon- 
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cilable  with  the  belief  that  he  had  made  a  will  somewhat 
different  from  that  of  September,  and  had  destroyed  it — and 
the  question  left  for  consideration  is,  whether  the  evidence  of 
identity — the  proof  that  this  is  the  paper  executed  at  Hoyt's 
- — ^is  sufficiently  clear  and  conclusive  to  stand  against  the 
mass  of  evidence  that  conflicts  with  it. 

Four  witnesses — Mrs.  Hoyt  and  her  three  daughters — are 

'the  only  reliable  witnesses  upon  this  question.     They  saw  a 

A^ill  executed — they  saw  the  paper,  as  the  testator  held  it  in 

tis  hands  and  as  he  read  it,  or  read  some  part  of  it.     They 

saw  it  lying  on  the  table  in  the  process  of  execution.     No 

one  of  them  had  it  in  her  hands  or  examined  it.     It  was  by 

candlelight,  between  seven  and  ten  at  night.     One  of  the 

four,  Anna,  signed  it — they  all  saw  the  testator  sign  it.    He 

talked  about  the  different  provisions,  and  generally  about  his 

property,  relatives,  and  affairs  during  the  time  he  had  the 

paper  there — talked  for  an  hour  and  a  half.     The  paper  was 

then  put  in  his  pocket  or  pocket-book  by  the  testator,  and  these 

witnesses  saw  no  more  of  that  paper  then. 

Some  time  after — two  or  three  weeks  they  think— one  of 
them,  and  another,  and  another,  saw  an  envelope,  endorsed 
as  and  undoubtedly  the  one  produced,  among  Mr.  Hoyt's  pa- 
pers. How  it  came  there  they  have  no  personal  knowledge. 
This  envelope  remains  in  Mr.  Hoyt's  possession  until  about 
the  second  of  June,  when  he  formally  breaks  the  seed  in  their 
presence f  produces  from  it  the  paper  now  offered  for  probate, 
and  reads  it  to  them.  He  says  it  is  the  will  executed  on  the 
night  of  the  12th — he  so  informed  them — and  Anna  Hoyt 
Bays  she  recognized  it  as  the  same  paper  when  the  envelope 
was  removed.  Elizabeth  says  it  is  the  same  will  she  saw 
executed.  Mrs.  Maria  L.  Hoyt  says  she  identifies  it  as  the 
same,  and  upon  reading  it  now  has  no  doubt  it  is  the  same 
read  at  her  house,  and  she  gives  the  reason  why  she  recol- 
lects several  of  the  bequests.  And  Mary  L.  says  she  should 
think,  from  the  appearance,  this  is  the  same  paper — the  same 
handwriting  in  the  body  of  it.     They  all  speak  with  confi- 
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dence,  too,  as  to  the  genuineness  of  the  signatures,  and  I  do 
not  doubt  that  they  speak  what  they  believe  to  be  the  truth. 

This,  under  any  ordinary  circumstances,  would  doubtless 
be  conclusive.  But  when  it  is  weighed  against  the  testimony 
on  the  other  side,  is  it  sufficient  to  produce  conviction  ?  Are 
not  these  witnesses  deceived  ?  It  was  nearly  five  months 
since  they  had  seen  the  will  executed  that  this  paper  was 
produced.  It  was  then  produced  under  circumstances  which 
awakened  no  suspicion  in  their  minds — they  had  understood 
all  along  tlmt  the  will  was  in  that  envelope — when  opened, 
Mr.  Hoyt  produced  it  as  the  wUL  Anna  testifies  some  three 
weeks  after  this — Elizabeth  nearly  seven  months  after — 
Maria  L,  eight  months  after,  and  Mary  E.  nearly  eleven 
months  after.  How  easily  after  this  lapse  of  time  the  wit- 
nesses, especially  the  last  three,  might  confound  the  impres- 
sion made  upon  their  minds  by  this  paper,  shown  and  read 
to  them  in  June,  with  their  recollections  of  that  they  saw  by 
candlelight  on  the  12th  of  January, 

The  grounds  upon  which  these  witnesses  rest  their  belief 
that  this  is  the  same  paper  are — 1.  The  general  appearance 
of  the  handwriting  in  the  body  of  it.  Now,  if  this  is  a  sur- 
reptitious paper,  it  is  not  impossible  or  improbable  that  it 
was  drawn  by  the  same  person  who  actually  drew  the  paper 
executed  in  January.  But  independent  of  this,  I  think,  as  a 
general  truth,  a  strange  handwriting,  seen  casually  by  candle- 
light, is  seldom  very  accurately  remembered  after  so  long  a 
time,  unless  when  first  seen  the  attention  of  the  witness  is 
very  specially  called  to  some  peculiarity  in  it  or  about  it. 
Then — 2.  The  witnesses  recognize  the  »ignature8,  Anna 
Hoyt  believes  she  recognizes  her  own  signature  there.  Now, 
as  to  this,  experience  teaches  us  that  it  is  no  very  difficult 
thing  to  make  the /ac  simile  of  a  signature  a  thing  so  per- 
fect that  the  keenest  expert  may  be  deceived,  when  the  party 
making  it  has  possession  of  the  genuine  signatures  to  be  imi- 
tated. Then  the  last  ground  of  recognition  is  the  ccnitent^ 
of  the  paper.  But  the  will  actually  executed  in  January 
had,  it  is  to  be  presumed,  devises  or  bequests  of  some  kind 
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i  XX    it  to  every  party  named  in  this  paper,  and  its  general 

<=5oiitent8  were  no  doubt,  in  all  these  particulars,  very  much 

^^iS  the  witnesses  testify.     Yet  how  easily,  if  that  paper  was 

<io8troyed,  might  a  substitute  for  it  be  prepared  making 

<il:iange8  in  the  dispositions,  as  to  some  of  the  parties,  of  the 

xnost  vital  character,  which  would  not  be  observed  by  these 

'^9'  itnesses  after  hearing  Mr.  Meeker  read  and  talk  about  a 

ARy-ill,  his  property,  his  relations,  and  aflfairs  for  an  hour  and 

SI.  half.     No  doubt  the  attention  and  curiosity  of  these  wit- 

x^e8ses  were  awakened  by  the  singular  circumstances  of  Mr. 

^ihif  eeker  coming  there  to  execute  a  will ;  but  they  cannot  tell 

tkow  many  leaves  it  was  written  on,  though  this  paper  has 

Viut  ihreCj  nor  how  many  times  the  deceased  wrote  his  name 

on  the  margins,  though  written  here  but  three  times. 

The  deceased  was  very  much  in  the  habit  of  making  wills. 
Several  of  his  old  wills  and  fragments  of  old  wills  are  pro- 
<iuced.  Hoyt  had  once  drawn  a  will  for  him,  of  which  no- 
thing has  been  heard.  One  of  his  last  acts  was  to  try  and 
get  Mr.  Clark  to  prepare  a  codicil.  He  made  wills,  and  had 
them  made  for  him ;  soon  changed  his  mind,  and  cancelled 
or  destroyed  them.  It  seems  to  have  been  an  inveterate 
habit  with  him,  too,  to  talk  about  his  wills  and  the  bequests 
he  had  made.  So  that  there  is  nothing  incredible  in  the 
supposition  that  such  a  will  as  is  found  was  made  by  him 
in  January,  and  afterwards  destroyed  by  him.  It  would  be 
in  vain,  and  worse  than  in  vain,  to  speculate  as  to  how  this 
strange  state  of  things  has  been  brought  about,  or  who  are 
implicated  in  it.  It  cannot  be  denied  that  clouds  and  sha- 
dows hang  about  the  case — that  it  is  full  of  difficulties, — 
but  we  must  tread  our  way  by  the  best  lights  we  have.  That 
which  convinces  the  judgment  must  be  taken  as  the  truth  of 
the  case.  I  cannot  say  that  Mrs.  Hoyt  and  her  daughters 
are  perjured — it  would  be  as  unjust  as  cruel  to  say  it — the 
evidence  does  not  warrant  me  in  saying  it.  Then  a  will  was 
executed  in  January.  The  deceased  was  then  of  sound  and 
disposing  mind  and  memory.  Upon  the  testimony  in  this 
cause  I  should  violate  every  settled  rule  of  decision  upon 
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such  questions  to  deny  it.  Yet  the  testimony  is  to  my  mind 
conducive  that  the  deceased  never,  in  the  last  months  of  his 
life,  dreamed  even  that  the  will  of  September  was  not  his 
last  will ;  to  question  that  would  be,  it  seems  to  me,  to  give 
the  lie  direct  to  all  he  did  and  said  in  the  latter  part  of  his 
life.  I  find  it  impossible  to  bring  my  mind  to  the  belief 
that  this  paper  is  his  will.  The  Orphans  Court,  from  which 
this  appeal  comes  up,  after  the  long  and  laborious  investiga- 
tion they  gave  this  question,  decided  unanimously  on  all  the 
facts  that  it  was  not  his  will,  and  I  cannot  on  my  conscience 
say  they  were  wrong.  I  am  therefore  bound  to  advise  his 
Honor  the  Ordinary  that  the  decision  of  the  court  below  be 
/  affirmed,  so  far  as  it  denies  probate  of  this  wiU,  As  to  that 
'  part  of  the  decree  which  denies  costs  ajid  expenses  to  the 
party  propounding  this  paper  for  probate  out  of  the  estate, 
after  much  hesitation,  I  have  come  to  the  conclusion  that 
there  should  be  a  reversal,  on  the  ground  that  the  caveators 
have  not  made  out  by  direct  proof  any  fraud  as  against  Boy- 
lan, or  any  direct  knowledge  on  his  part  that  this  paj>er  was 
surreptitious  at  the  time  he  offered  it  for  probate.  It  did 
not  come  from  his  custody.  He  was  named  in  it  as  executor. 
It  may  be  he  honestly  believed  it  to  be  the  paper  it  purported 
to  be.  His  connection  with  it  is  unfortunate ;  but  he  ought 
not  to  be  condemned,  upon  suspicion  merely,  to  the  heavy 
costs  and  expenses  of  conducting  these  proceedings ;  I  am 
therefore  disposed  to  advise  his  Honor  the  Ordinary  that 
the  costs  and  reasonable  counsel  fees  of  the  party  propound- 
ing this  paper  for  probate  should  be  paid  out  of  the  estate. 
This  seems  to  me  the  more  reasonable,  from  the  fact  that  the 
competency  of  the  deceased  to  make  a  will  was  put  in  issue 
by  the  caveators,  and  has  been  sustained. 
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Henry  W.  Green,  Esq.,  Ordinary. 


^ahah  B.  Smith,  appellant,  and  Jonathan  E.  McChesney 
and  otherB,  respondents. 

^^tor  made  a  will  in  1850,  a  codicil  thereto  in  1854,  and  a  subsequent 

*^1  in  1808,  by  which  he  bequeathed  and  disposed  of  all  his  real  and 
^^'^onal  estate  without  exception,  and  which  contained  a  clause,  "  here- 

y  ^"evoking  all  former  wills,  and  declaring  this  to  be  ray  last  will  and 
^**^ment/*     After  the  last  will  had  been   admitted  to  probate,  on  an 

Pplication  to  admit  to  probate  the  codicil  of  1854,  it  was  held  that  the 
,^^  'Will  contains  both  an  implied  and  express  revocation  of  the  codicil. 

^^   revocation  extends  to  all  prior  testamentary  dispositions  of  testa- 

,  ^'*  estate,  real  and  personal. 

JJI^  ^  principle,  as  ancient  as  it  is  familiar,  that  no  man  can  have  two  wills. 

*be  last  will  is  of  necessity  a  revocation  of  all  former  wills,  so  far  as  it 

^  inconsistent  with  them.    So  if  one  having  made  his  will,  afterwards 

^^ke  another  will  inconsistent  therewith,  but  not  expressly  revoking  it, 

^Vi8  will  nevertheless  be  a  revocation. 

^^  implied  revocation  is  effected  only  when  the  last  will  is  inconsistent 
^ith  the  former ;  for  it  may  be  a  will  of  different  goods,  or  different 
pieces  of  land,  so  that  the  two  may  be  taken  conjointly  as  the  will  of 
the  testator. 

*^  the  latter  will  contain  an   express  revocation  of  the  former,  it  is  imma- 
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terial  whether  the  latter  be  or  be  not  inconsistent  with  the  former,  or 
whether  it  operate  as  a  will  at  all  or  not. 
It  is  undoubtedly  true  that  the  revocatory  clause  is  not  always  inoperative, 
and  that  its  effect  depends  upon  the  intention  of  the  testator,  bnt  that 
intention  must  in  every  case  be  gathered  from  the  contents  of  the  inatm- 
ments  themselves.  Parol  t^Rtimony  is  inadmissible  for  this  porpoee.  It 
is  never  admissible  to  contradict  by  parol  the  terms  of  a  will,  or  to  over- 
turn its  plain  provisions. 


On  appeal  from  the  Orphans  Court  of  the  county  of  Mercer. 

M.  Beasley,  for  appellant. 

This  codicil  may  be  admitted  to  probate  notwithstanding 
the  last  will,  if  the  court  is  satisfied  that  it  was  not  the  in- 
tention of  the  testator  to  revoke  the  codicil.  1  Williams  On 
Executors^  133 ;  2  Greerdeafa  Evidence,  §  682. 

The  clause  in  the  will  of  1858,  by  which  testator  declares 
that  he  "  revokes  all  former  wills/'  has  no  other  effect  than 
to  destroy  the  will  of  1850.  It  does  not  revoke  the  codicil. 
Van  Wert  v.  Benedict,  1  Bradf.  114,  121;  Denny  v.  Bar- 
ton, 2  PhiU.  575. 

The  intention  of  the  testator  is  clear  from  the  testimony, 
and  parol  evidence  is  admissible  to  show  his  intention.  1 
Williams  on  Executors  312;  Sandford  v.  Vaughn,  1  Phill 
128. 

Bichey,  for  respondents. 

The  will  of  1858  contains  a  total  disposition  of  all  testa- 
tor's proi^erty. 

This  is  an  implied  revocation  of  all  former  wills  and  codi- 
cils. It  is  inconsistent  with  the  existence  of  any  prior  tes- 
tamentary disposition  of  the  property.  1  WxUiam^s  on  Exe- 
cutors 130 ;  iSnowhill  v.  Snowhill,  3  Zab.  447 ;  1  Powell  on 
Devises  517;  2  Grecnlcaf's  Ev.,  §  681 ;  1  Jarman  on  Wills 
156 ;  Cuth/  v.  Gilbert,  29  Eng.  Ixiw  and  Eq.  64,  69 ;  Moore 
V.  Moore,  1  FhilL  375. 

Parol  evidence  is  inadmissible,  and  if  admissible  is  of  little 
value  against  testator's  acts ;  v.  Henning,  1  PhiU.  439. 
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Here  is  a  clear  and  express  revocation  of  all  former  wills. 
I  Jaman  on  Wills  56 ;  2  Greenleaf's  Ih.,  §  681 ;  Boudinot's 
iiV  V.  Bradford,  2  Daa,  267. 

The  execution  of  the  second  will  is  a  destruction,  and  not 
^  auspenaion  of  the  former  will.  A  subsequent  destruction 
of  the  second  will  does  not  revive  the  first.  James  v.  Marvin, 
3  Conn,  576. 

.  The  Ordinary.  Charles  G.  McChesney,  of  the  city  of 
Trenton,  made  and  published  his  last  will  and  testament, 
l>earing  date  on  the  twentieth  of  October,  1868.  The  will 
contains  a  clause  revoking  all  former  wills.  The  testator 
died  on  the  seventh  March,  1861.  This  will,  having  been 
duly  proved  by  the  subscribing  witnesses,  was  admitted  to 
probate  by  the  Orphans  Court  of  the  county  of  Mercer  on 
the  twenty-second  of  April,  1861.  The  testator  had  in  his 
lifetime  executed  a  previous  will,  bearing  date  on  the  twenty- 
eighth  of  January,  1860,  and  also  a  codicil  to  said  will,  bear- 
ing date  on  the  twenty-seventh  of  April,  1854.  This  codicil 
'^as  also  oflered  to  the  Orphans  Court  for  probate  by  Sarah 
B.  Smith,  the  principal  legatee  therein  named,  but  the  court, 
by  their  decree,  dated  on  the  second  of  May,  1854,  declared 
the  said  paper  writing,  purporting  to  be  a  codicil  to  the  will 
^f  the  said  Charles  G.  McChesney,  deceased,  to  be  null  and 
'^oid,  and  denied  probate  thereof.  From  that  decree  the  pro- 
ponent appealed. 

The  only  question  involved  in  the  controversy  is,  whether 
^*i€  will  of  1858  operated  as  a  revocation  of  the  codicil  to  the 
^iU  of  1850. 

It  is  a  principle,  as  ancient  as  it  is  familiar,  that  no  man 

^^n  have  two  wills.     "A  man,"  saith  Swinburne,  "may,  as 

^ft  as  he  will,  make  a  new  testament,  even  until  hia  last 

Weath,  neither  is  there  any  cautel  under  the  sun  to  prevent 

^Viis  liberty.     But  no  man  can  die  with  two  testaments,  and 

therefore  the  last  and  newest  is  of  force.     So  that  if  there 

>rere  a  thousand  testaments,  the  last  of  all  is  the  best  of  all, 

Vol.  II.  2  h 
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and  maketh  void  the  former."  Swinb.  on  Wills ,  part  7, 
§14.  I 

As  a  necessary  consequence  of  this  doctrine,  |the  last  will 
is  of  necessity  a  revocation  of  all  former  wills,  so  far  as  it  is 
inconsistent  with  them.  So  if  one,  having  made  his  will,  af- 
terwards make  another  will  inconsistent  therewith,  but  not 
expressly  revoking  it,  this  will  nevertheless  be  a  revocation. 
1  Fow.  on  Dev.  517. 

This  implied  revocation  is  effected  only  when  the  last  will 
is  inconsistent  with  the  former.  For  it  may  be  a  will  of  dif- 
ferent goods,  or  different  pieces  of  land,  so  that  the  two  may 
be  taken  conjointly  as  the  will  of  the  testator.  1  Powell  518 ; 
1  Williams  on  Exrs  135. 

But  if  the  latter  will  contain  an  express  revocation  of  the 
former,  it  is  immaterial  whether  the  latter  be  or  be  not  in- 
consistent with  the  former,  or  whether  it  operate  as  a  will  at 
all  or  not.     Powell  116. 

It  is  diflScult  to  see  how,  under  the  operation  of  these  fa- 
miliar principles,  the  codicil  offered  for  probate  can  be  sus- 
tained as  a  subsisting  testamentary  instrument.  By  the 
codicil,  dated  in  1854,  the  testator  gave  to  Siirah  B.  Smith, 
the  appellant,  five  thousand  dollars,  and  all  the  furniture  and 
silver  that  belonged  to  his  wife.  He  also  gave  the  sum  of 
twelve  hundred  dollars  to  his  executor,  in  trust  for  certain 
purposes  therein  specified.  By  the  will  of  1858,  which  has 
been  admitted  to  probate,  he  gives  all  his  estate,  real  and 
personal  without  exception,  to  his  wife  for  life,  with  power 
to  dispose  of  one  half  by  will  to  such  persons  as  she  may 
designate,  the  other  half  to  go  to  the  testator's  heirs,  under 
the  direction  of  his  wife.  Here  is  an  absolute  disposition  of 
all  the  testator's  estate,  real  and  personal,  totally  inconsistent 
with  the  disposition  made  by  the  codicil.  The  two  cannot 
stand  together.  The  will  ex  necessitate  revokes  the  codicil, 
as  well  as  the  original  will  of  1850.  The  death  of  the  wife 
before  the  testator  cannot  affect  the  question  of  revocation. 

In  Henfrey  v.  Henfrey,  2  Cartels  408,  the  testator  left  two 
wills  of  different  dates,  the  latter  disposing  of  the  whole  of 
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lis  property  to  his  wife,  but  containing  no  appointment  of 
executors  and  no  revocation  of  the  former  will,  nor  of  the 
appointment  of  executors  therein.     The  latter  was  held  to 
iave  revoked  the  form*,  and  to  be  alone  the  will  of  the  tes- 
tator.   Sir  Herbert  Jenner  said,  "  the  latter  paper,  in  my 
view  of  it,  was  executed  as  a  will,  and  not  as  a  codicil,  and 
being  so  executed,  and  a  perfect  instrument  disposing  of  all 
the  property,  although  there  is  no  express  revocation  of  the 
former  will  or  of  the  appointment  of  executors,  it  is  ex  ne- 
cemtate  a  revocation  of  the  former  will." 

But  the  case  of  the  respondent  does  not  rest  upon  an  im- 
J>tied  revocation  only.  The  will  of  1858,  which  has  been 
admitted  to  probate,  contains  this  clause :  "  Lastly,  I  hereby 
constitute  and  appoint  my  dear  wife  executrix  of  this  my 
last  will  and  testament,  hereby  revoking  all  former  wills,  and 
declaring  this  to  be  my  last  will  and  testament." 

Here  is  an  express  revocation  of  all  former  wills.  The  re- 
vocation extends  to  all  prior  testamentary  dispositions  of  the 
^-estator's  estate,  real  or  personal.  It  is  difficult  to  conceive 
^f  a  clearer  case  of  revocation,  both  implied  and  express, 
^han  is  found  upon  the  face  of  the  testator's  hust  will. 

I  do  not  understand  it  to  be  seriously  contended,  by  the 
Counsel  of  the  appellant,  that  the  clause  of  revocjition  does 
^ot  ext<5nd  to  all  former  codicils,  as  well  as  to  all  former 
"Wills,  or  that  a  codicil  is  not  a  will  within  the  common  under- 
standing of  the  term. 

But  it  is  urged  that  the  revocatory  clause  is  not  always 
imperative,  and  that  its  effect  depends  upon  the  intention  of 
the  testator.  That  is  undoubtedly  true.  The  effect  of  every 
t^estamentiiry  disposition  depends  upon  the  intention  of  the 
testator.  But  that  intention  must,  in  this  as  in  every  other 
Oase,  be  gathered  from  the  contents  of  the  instruments  them- 
selves. The  authorities  cited  clearly  establish  this  doctrine. 
J)e7iny  v.  Barton,  2  PhilL  575 ;  Van  Wert  v.  Benedict^  1 
^Bradf.  121. 

Parol  testimony  is  inadmissible  for  this  purpose.     It  is 
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never  admissible  to  contradict  by  parol  the  terms  of  a  will, 
or  to  overturn  its  plain  provisions. 

It  is  further  urged,  that  the  contents  of  the  wills  and  the 
codicil,  in  connection  with  the  circuAstances  of  the  testator's 
family,  do  in  themselves  furnish  satisfactory  evidence  that 
the  testator  did  not  intend  to  revoke  the  codicil. 

The  testator  had  no  children.  The  proponent  was  a  niece 
of  his  wife,  and  an  adopted  daughter,  who  had  resided  for 
several  years  in  his  family,  and  to  whom  the  evidence  shows 
that  he  was  sincerely  attached.  A  portion  of  the  testator's 
estate  was  derived  from  his  wife.  The  primary  design  of  the 
testator,  both  in  the  will  of  1850  and  in  the  will  of  1858, 
was  to  secure  his  entire  estate  to  his  wife  for  her  life,  and  on 
her  death  to  place  the  one  half  of  it  under  her  control, 
thereby  enabling  her,  at  her  pleasure,  to  make  provision  for 
the  appellant.  The  other  half  of  the  estate  is  given  to  his 
own  relations.  In  these  respects  the  wills  of  1850  and  1858 
are  nearly  identical. 

It  appears,  from  the  evidence,  that  the  codicil  of  1854 
was  prepared  and  executed  by  the  testator  on  the  eve  of  his 
embarking  with  his  wife  for  Europe.  The  codicil  (as  are 
both  the  wills)  is  in  the  handwriting  of  the  testator,  and  is 
written  upon  the  same  sheet  with  the  will  of  1850.  It  com- 
mences with  the  following  recital :  "  Codicil  to  the  foregoing 
will,  which  is  to  be  considered  and  t^ken  as  part  thereof. — 
Whereas  my  wife  and  self  are  about  to  visit  Europe,  and 
may  not  be  spared  to  return,  considering  the  uncertainty  of 
life,  I  therefore  give  and  bequeath  to  my  adopted  daughter, 
Sarah  B.  Smith,  the  sum  of  five  thousand  dollars,  to  be  paid," 
&c.  The  writing  concludes  thus :  "  Lastly,  I  appoint  Thomas 
J.  Stryker  my  executor,  to  take  upon  himself  the  foregoing 
bequests.  This  codicil  to  be  null  and  void  should  my  dear 
wife  return  in  case  of  my  death  only." 

The  main  design  of  the  codicil  was  to  secure  a  provision 
for  the  adopted  daughter  in  case  of  the  death  of  her  aunt. 
It  doubtless  occurred  to  him,  that  if  his  wife  died  abroad  in- 
testate her  estate  would  go  to  her  relatives  generally.     No 
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provision  whatever  was  made  for  the  appellant,  and  her 
Bhare  of  the  estate  would  go  equally  to  her  next  of  kin.     If 
the  testator  died,  and  the  wife  returned,  the  codicil  was  to 
be  void.     But  still   another   contingency   presented   itself 
Both  the  testator  and  his  wife  might  die  before  their  return, 
and  in  that  event,  although  the  wife  survived  her  husband, 
no  provision  would  have  been  made  for  the  adopted  daughter. 
To  meet  this  contingency,  on  the  twenty-sixth  day  of  April, 
1.854,  the  testator  and  his  wife  executed  a  deed  to  the  appel- 
lant, in  consideration  of  natural  love  and  affection,  for  valu- 
able real  estate  in  Hightstown.     This  lot,  it  appears,  origi- 
Tially  belonged  to  Mrs.  McChesney,  but  it  was  built  upon, 
mnd  its  value  materially  increased  by  the  testator,  and  seems 
"to  have  been  considered  as  Mrs.  McChesney's  property.    The 
evidence  renders  it  probable,  and  I  shall  assume  it  as  satis- 
factorily established,  that  this  deed,  with  the  will  and  other 
■papers  enclosed  in  a  sealed  envelope,  were  delivered  by  the 
testator  before  sailing  for  Europe  to  Mr.  Stryker,  the  execu- 
tor named  in  the  codicil,  with  instructions  endorsed  upon  the 
package,  that  if  neither  he  nor  his  wife  should  return  from 
Europe  it  should  be  delivered  to  Miss  Smith.     The  package 
was  returned  to  the  testator  on  his  return  home.     The  exe- 
cution of  the  codicil  and  the  deed  seem  to  have  been  designed 
Bolely  to  secure,  in  any  contingency,  a  provision  for  the  ap- 
pellant in  the  event  of  the  death  of  the  testator's  wife.     If 
the  wife  died,  being  unable,  as  a  feme  covert,  to  dispose  of 
her  property,  the  will  secured  a  provision  out  of  the  estate. 
If  the  wife  returned,  having  survived  the  husbapd,  she  would 
be  able  to  make  provision  out  of  her  share  of  the  testator's 
estate,  and  in  that  event  the  codicil  was  void.     If  neither 
returned,  the  deed  would  secure  the  provision  out  of  the 
land  which  had  belonged  to  the  wife.     I  see  no  indication  in 
the  arrangement  that  it  was  the  intention  of  the  testator 
that  the  appellant  should  have  both  the  legacy  of  five  thou- 
sand dollars  and  the  real  estate  conveyed  by  the  deed.     The 
plain  and  unmistakable  design  of  the  whole  transaction  was, 
that  the  appellant  should  be  provided  for,  either  by  the 
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legacy  or  by  the  gift  of  the  land.     It  was  not  intended  that 
she  should  take  both. 

The  will  of  1858  was  executed  as  the  testator  was  again 
about  departing  for  Europe,  and  it  is  urged  that,  as  the 
same  circumstances  continued,  the  same  motives  most  have 
operated  to  continue  the  codicil  in  force  then  as  at  the  time 
it  was  executed,  and  that  the  testator  could  not  therefore 
have  contemplated  its  revocation.  The  decisive  answer  to 
this  argument  is,  that  he  did  in  fact  revoke  the  codicil  and 
all  other  wills  in  terms  the  most  apt,  clear,  and  unequivocal. 
Subsequently  to  his  last  return  from  Europe,  on  the  fifteenth 
day  of  February,  1860,  the  testator  and  his  wife  executed  to 
the  appellant  another  deed  for  a  lot  of  six  acres  near  Hights- 
town.  At  the  same  time  the  grantee  executed  to  the  testator 
a  lease  for  his  life  of  all  the  lands  conveyed  to  her  by  the  tes- 
tator and  his  wife.  Both  deeds  appear  to  have  been  delivered 
to  the  appellant  at  the  same  time.  They  were  recorded  to- 
gether soon  after  the  death  of  Mrs.  McChesney.  The  pur- 
pose of  the  codicil  was  thereby  fully  accomplished.  Provision 
for  the  appellant  was  secured,  in  the  mode  originally  contem- 
plated by  the  testator,  out  of  that  portion  of  the  property, 
the  title  to  which  was  in  his  wife.  And  as  the  deeds  were 
both  executed  in  the  lifetime  of  Mrs.  McChesney,  and  re- 
corded immediately  after  her  death,  the  fair  presumption  is 
that  they  constituted  the  provision  which  the  testator  and 
his  wife  designed  to  make  for  their  adopted  daughter.  How- 
ever this  may  be,  and  whatever  doubts  might  be  suggested 
by  the  casual  conversations  of  the  testator,  the  legal  rights 
of  the  parties  are  too  clear  to  be  mistaken. 

The  decree  of  the  Orphans  Court  must  be  affirmed  with 
costs. 
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Executors  of  Eliza  Moore,  appellants,  and  Eliza  Blau- 
velt, respondent. 

"What  constitutes  undue  influence  can  never  be  precisely  defined.    It  must 

necessarily  depend  in  each  case  upon  the  means  of  coercion  or  influence 

possessed  by  one  party  over  the  other.  Whatever  destroys  the  free  agency 

of  the  testator  constitutes  undue  influence.   It  is  immaterial  whether  that 

object  be  effected  by  physical  force  or  mental  coercion,  by  threats  which 

occasion  fear,  or  by  importunity  which  the  testator  is  too  weak  to  resist, 

or  which  extorts  compliance  in  the  hope  of  peace. 

Threats  of  personal  estrangement  and  non- intercourse,  addressed  by  a  child 

to  a  dependent  parent,  or  threats  of  litigation  between  the  children  to 

influence  a  testamentary  disposition  of  property  by  the  parent,  consti- 

t;iite  undue  influence. 

-*^  «  fact  that  a  testator  has  been  induced  to  make  a  new  will  by  false  re- 

X^resentations  as  to  the  contents  of  an  existing  will,  is  a  proper  element 

i.n  the  consideration  of  the  question  of  undue  influence,  although  the 

Xiew  will  may  not  materially  vary  from  the  former  one  in  respect  to  the 

^,^    subject  matter  of  the  false  representations. 

"■^^•timony  on  a  question  of  undue  influence,  which  is  but  matter  of  opinion, 
as  entitled  to  consideration  only  so  far  as  it  is  sustained  by  facts. 


Bradley y  for  appellant. 

I.  As  to  wills  executed  by  blind  persons,  cited  Weir  v. 
^itzgeraidj  2  Bradf.  68 — 71;  Blake  v.  Knight ,  3  Ourteia 

"^-47;  1  Jarman  on  Wills  47-8  {old  edition);  Fincham  v. 
--^kiwards,  3  Cartels  63;  Modem  Frob.  of  Wills  201—12; 
-^Zongchamp  v.  Fisk,  5  Bos.  4"  B.  415. 

II.  As  to  testamentary  capacity. 

Boylan  ads.  Meeker,  4  Butcher  277,  (recognizing  4  Wash, 
C?.  a  a.  267-8-9) ;  Den  v.  Vancleve,  2  South.  670;  Harri- 
'^tm  V.  Rowan,  3  Wash.  585 — 7 ;  Sloan  v.  Maxwell,  2  Green's 
tOh.  671,  681 ;  Whitefiack  v.  Stryker,  1  Green's  Ch.  11,  12, 
S6-7;  Lowe  v.  WiUiamson,  lb.  85-6;  Den  v.  Gibbons,  2 
^Zob.  132, 155-6 ;  26  Wendell  265 ;  Modem  Frobate  of  Wills 
«6,  112. 

III.  As  to  what  constitutes  undue  influence. 

1  Jarman  on  Wills  36-7 ;   Tunison  v.  Tunison,  4  Bradf. 
138 ;  Chandler  v.  Ferris,  1  Harring.  464 ;  Idde  v.  Lide,  2 
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Brevard  403 ;  Small  v.  Smalls  4  GreerU.  220 ;  Ise  v.  Ben- 
nett, 1  Coxe;  4  Wash.  268-9 ;  Whitenacky,  Stryker,  1  Green's 
Ch,  267 ;  Lowe  v.  Williamsony  lb.  86. 

As  to  the  opinions  of  witnesses. 

De  Witt  V.  Barbi/y  13  Barb.  550;  CwZow;  v.  ffaslam,  7  /6. 
314. 

Zabriskie,  for  respondent. 

As  to  what  constitutes  undue  influence. 

1  Jarman  37,  41 ;  1  WUlixivis  an  Ex'ra  41 — 5. 

The  Ordinary.  This  case  comes  before  the  court  upon 
an  appeal  from  a  decree  of  the  Orphans  Court  of  the  county 
of  Bergen,  refusing  to  admit  a  paper  writing  to  probate  as 
the  will  of  Eliza  Moore. 

The  factum  of  the  will  is  fully  established.  The  instru- 
ment was  executed  and  attested  with  all  the  formalities  pre- 
scribed by  the  statute. 

Nor  is  there  any  suflBcient  ground  to  question  the  testa- 
mentary capacity  of  the  testatrix.  There  are,  indeed,  one 
or  two  witnesses,  on  the  part  of  the  caveator,  who  entertain 
a  contrary  opinion,  and  state  circumstances  tending  strongly 
to  corroborate  that  opinion.  But  the  weight  of  evidence  is 
very  decidedly  in  favor  of  testamentary  capacity.  The  evi- 
dence of  the  family  physician  of  the  testatrix,  and  of  the 
pastor  of  the  church  of  which  she  was  a  member,  is  clear 
and  decisive.     Upon  this  point  I  entertain  no  doubt. 

The  ground  relied  upon  by  the  caveator  is,  that  the  will 
was  procured  by  undue  influence. 

What  constitutes  undue  influence  can  never  be  precisely 
defined.  It  must  necessarily  depend,  in  each  case,  upon  the 
means  of  coercion  or  influence  possessed  by  one  party  over 
the  other;  upon  the  power, authority,  or  control  of  the  one, 
the  age,  the  sex,  the  temper,  the  mental  and  physical  con- 
dition, and  the  dependence  of  the  other.  Whatever  destroys 
the  free  agency  of  the  testator  constitutes  undue  influence. 
Whether  that  object  be  eflected  by  physical  force  or  men- 
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'tal  coercion,  by  threats  which  occasion  fear,  or  by  importu- 
xiity,  which  the  testator  is  too  weak  to  resist,  or  which  ex- 
"torts  compliance  in  the  hope  of  peace,  is  immaterial.  1 
J'arman  on  WUls  36-9-40;  1  WiUtams  on  Exra  40,  45; 
JKindeaide  v.  Harmony  2  Phill.  449 ;  (1  Eng.  JSccL  Hep. 
336) ;  Mynn  v.  Bobinson,  2  Hag,  169 ;  Small  v.  Small,  4 
Greenl.  223 ;  Davis  v.  Calvert,  5  GUI  ^  Johns,  302 ;  Martin 
-V.  Teague,  2  Spears  R,  268. 

In  considering  the  question  of  undue  influence,  therefore, 
it  becomes  essential  to  ascertain,  as  far  as  practicable,  the 
power  of  coercion  upon  the  one  hand,  and  the  liability  to 
its  influence  upon  the  other. 

The  testatrix,  Eliza  Moore,  at  the  date  of  the  will,  had 
been  nearly  seventeen  years  a  widow,  her  husband,  Lewis 
Moore,  having  died  in  June,  1843.  She  had  been  the  mother 
of  thirteen  children,  of  whom  nine  survived,  and  one  of 
those  deceased  had  left  sons  who  were  the  objects  of  her 
bounty.  Her  children  had  all  attained  mature  age.  Three 
of  them,  a  son  and  two  daughters  who  remained  unmarried, 
resided  with  her  in  the  homestead  at  Hackensack.  Her  pre- 
cise age  does  not  appear  by  the  evidence.  None  of  her  chil- 
dren speak  of  it.  Her  pastor,  the  Rev.  Mr.  Warner,  thinks 
she  was  about  seventy-five  or  seventy-six  when  she  died. 
In  this  he  was  doubtless  in  error.  Her  son  states  that  she 
was  married  in  1798,  when  she  could  have  been,  according 
to  this  estimate,  but  thirteen  or  fourteen  years  of  ago.  It  is 
safe  to  assume  that  at  the  date  of  the  will  she  was  about 
eighty  years  of  age.  She  had  been  in  the  vigor  of  her  days, 
as  all  the  evidence  shows,  a  woman  of  remarkable  energy 
and  decision  of  character.  One  of  the  witnesses  describes 
her  as  a  woman  of  strong,  earnest,  and  decided  will ;  another, 
who  knew  her  well,  says  she  was  a  woman  of  great  energy, 
strong  purpose,  and  clear  foresight.  She  was  very  deliberate, 
a  woman  of  good  judgment,  and  when  her  judgment  was 
once  formed  nothing  could  shake  it.  She  was  perfectly  self- 
reliant,  and  not  subject  to  be  influenced  by  others.  Another 
witness  considered  her  a  woman  of  firm  mind,  unusual  deter- 
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mination  of  will,  and  not  easily  swerved  from  her  own  opin- 
ions. One  of  her  children  says  of  her — she  was  always  iSrm 
and  decided,  and  never  gave  way  to  either  of  her  children 
before  she  lost  her  strength  of  mind. 

At  the  date  of  the  will  her  physical  and  mental  powers 
had  become  impaired  by  age,  disease,  and  care.  She  was 
totally  blind.  She  required  constant  attendance  and  nurs- 
ing. She  was  helpless,  and  confined  almost  entirely  to  her 
bed.  She  suffered  from  extreme  nervous  irritability,  and 
was  often  in  a  state  of  high  nervous  excitement,  resulting 
from  family  troubles.  Within  a  year  preceding  the  date  of 
the  will,  she  had  been  greatly  shocked  by  the  death  of  a 
daughter.  Her  physician  testifies  that  "  there  were  times 
when  she  would  not  have  been  capable  of  directing  her  at- 
tention to  the  matter  of  making  a  will.  The  whole  powers 
of  her  mind  would  be  overwhelmed,  apparently,  by  the  in- 
tensity of  her  suffering.  The  symptoms  of  her  nervous  mor- 
bid irritability  exhibited  themselves  in  a  very  remarkable 
degree.  I  gave  her  nervines  and  tonics,  and  for  the  rest  de- 
pended upon  kind  nursing  and  freedom  from  excitement  as 
much  as  practicable.  Powerful  and  frequent  anodynes  were 
used,  and  she  was  kept  to  some  extent  under  their  influence. 
The  highly  morbid  irritable  state  of  the  nerves  under  which 
she  labored  is  very  frequentlv  the  precursor  of  insanity,  and 
it  was  to  enable  the  brain  to  recuperate  its  energies  and 
powers  that  I  employed  these  remedies  to  prevent  that  un- 
fortunate result.  In  the  nervous  condition  in  which  the  tes- 
tatrix was,  anything  that  excites  the  mind  greatly  makes  it 
temporarily  in  a  condition  approaching  insanity,  and  may 
very  easily  produce  insanity.  The  morbidly  sensitive  ner- 
vous state  in  which  the  testatrix  was  about  the  time  of  mak- 
ing the  will  would  materially  diminish  her  powers  of  resisting 
urgent  and  continual  importunities  of  those  about  her  to 
change  her  will.  To  the  question,  whether  the  testatrix 
would  certainly  have  yielded  to  any  continued  urgency  by 
the  united  importunity  of  the  children  that  were  about  her, 
he  says,  I  cannot  answer  differently  from  what  I  did  to  the 
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lafit  question.  Her  situation  was  peculiarly  dependent,  being 
blind  and  dependent  upon  her  children  around  her.  Whether 
she  would  positively  resist,  I  cannot  answer. 

I  deem  this  testimony  of  her  physician  especially  worthy 
of  notice,  not  only  from  the  fact,  that  he  had  the  best  oppor- 
tunities of  forming  a  correct  opinion,  having  been  for  a  long 
period  in  close  attendance  upon  the  testatrix,  but  also  from 
liis  high  professional  standing  and  intelligence,  and  because 
hie  is  one  of  the  executors  who  offer  the  will  for  probate, 
€^nd  can  have  no  inducement,  from  feeling  or  otherwise,  to 
^ive  color  to  the  case  adverse  to  the  validity  of  the  will. 

Many  years  previous  to  the  date  of  the  will,  Doct.  Blauvelt, 
-^  son-in-law  of  the  testatrix,  the  husband  of  her  daughter 
^lEliza,  the  caveator  in  this  cause,  died  leaving  an  infant  daugh- 
"^:er.   Upon  his  death-bed  the  testatrix  had  promised  him  that 
^he  would  treat  his  child  as  one  of  her  own  children.     This 
"promise  she  appears  to  have  regarded  as  sacredly  binding. 
She  had  at  different  times  made  her  will,  giving  to  this 
^franddaughter  a  share  of  her  estate  as  one  of  her  own  chil- 
^dren.     The  last  of  these  wills  is  an  exhibit  in  the  cause.     It 
:i8  dated  on  the  eighth  of  September,  1854,  and  at  the  time 
^f  the  execution  of  the  will  in  question  was  in  the  hands  of 
Tier  counsel,  by  whom  it  was  drawn,  and  who  was  appointed 
one  of  the  executors.     This  arrangement  in  favor  of  the 
granddaughter  was  known  to  her  children,  and  was  regarded 
by  several  of  them  as  partial  and  unjust.     The  testatrix 
had  been  urged  by  them  to  alter  it,  but  she  had  steadfastly 
refused,  and  had  declared  that  while  she  retained  her  senses 
it  should  never  be  done.     Four  of  the  children  are  repre- 
sented to  have  been  particularly  dissatisfied  with  the  arrange- 
ment, and  desirous  to  have  it  altered,  mz.  John,  Louisa,  wife 

of Fair,  Charles,  and  Mary,  the  two  latter  residing  with 

their  mother.  They  remonstrated  with  the  mother  against 
her  giving  to  the  grandchild,  as  well  as  to  its  mother,  who 
was  still  living,  the  share  of  a  child.  This  state  of  things 
in  the  family  was  no  secret,  but  seems  to  have  been  well 
known  in  the  neighborhood.     It  is  spoken  of  by  the  Rev, 
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Mr.  Warner  and  several  other  of  the  witnesses.  It  continued 
for  several  years,  and  until  after  the  return  of  Mrs.  Fair, 
one  of  the  daughters  of  the  testatrix,  from  Europe.  She 
was  absent  two  years,  and  returned  in  May,  1858.  Her 
sister  Mary  fixes  the  date  of  Mrs.  Fair's  return  in  May, 
1859.  But  this  is  obviously  a  mistake,  for  the  will  was 
executed  in  February,  1859,  when,  as  all  the  witnesses  agree^ 
she  was  present,  and  had  been  at  her  mother's  the  previ- 
ous summer.  The  facts  which  have  been  stated  touching 
the  condition  and  circumstances  of  the  testatrix  and  her 
family  are  clearly  established  by  the  evidence.  Nor  do  they 
seem  to  be  at  all  controverted.  It  is  important  that  they 
should  be  borne  in  mind  in  estimating  the  force  of  the  cir- 
cumstances connected  with  the  execution  of  the  will  and 
the  weight  of  the  testimony  where  the  witnesses  are  in  con- 
flict. 

Louisa  Moore,  a  daughter  of  the  testatrix,  who  left  home 
a  few  days  before  the  execution  of  the  will,  gives  this  account 
of  some  of  the  circumstances  preceding  its  execution :  "  The 
opposition  of  the  children,  opposed  to  the  will  as  it  had  been 
executed,  was  manifested  by  their  arguing  and  reasoning 
with  ma,  and  trying  to  convince  her  that  what  she  had  done 
was  wrong.  The  influences  were  more  especially  exerted 
upon  her  mind  for  the  last  two  years.  She  was  talked  to 
frequently,  sometimes  for  an  hour  or  two  at  a  time.  There 
was  a  great  deal  of  trouble  about  the  will,  and  they  told  ma 
that  they  wished  her  to  write  a  codicil,  because,  they  said, 
she  had  left  Eliza  Zabriskie  what  she  had  no  right  to  leave 
her,  and  that  was  a  share  in  the  homestead,  and  theh  they 
said  she  must  alter  that.  I  left  home  on  account  of  the 
trouble  aljout  the  will,  and  I  left  her  very  much  distressed, 
and  as  I  thought  completely  under  the  control  of  those  who 
were  dissatisfied  with  the  will.  From  what  I  saw  of  my 
mother,  and  of  the  influences  that  were  brought  to  bear  upon 
her,  she  would  not  have  made  this  will  if  left  to  herself. 
She  was  not  in  a  fit  state  of  mind  to  resist  the  influences 
they  brought  against  her  to  have  her  make  this  will.    From 
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all  that  I  saw  and  heard,  the  making  of  the  new  will  was 
brought  about  by  excessive  persuasion,  importunity,  and 
threate." 

Much  of  this  testimony  is  but  matter  of  opinion,  and  is 
entitled  to  consideration  only  so  far  as  it  is  sustained  by  facts. 

Alice  H.  Kelk,  after  stating  the  disposition  which  the  tes- 
tatrix informed  her  she  had  made  of  her  property  under  the 
old  will,  testifies :  I  believe  Mr.  John,  Miss  Mary,  Mrs. 
Fair,  and  Mr.  Charles  first  suggested  to  her  a  change  in  that 
will,  or  the  making  a  new  one.  First,  she  was  requested  to 
add  a  codicil  to  the  will,  and  the  doctor  and  minister  being 
aske*!  as  to  her  capability  to  do  it,  when  they  said  they 
thought  she  was  capable,  then  her  children  told  her,  if  she 
was  able  to  prepare  a  codicil  she  was  able  to  write  a  will. 
This  might  have  been  a  few  weeks  or  a  few  days  before  the 
making  of  the  new  will.  When  Mrs.  Fair  had  come  up  to 
see  her,  after  being  in  New  York,  Miss  Mary  told  her  that 
John  was  coming  up  the  next  day.  She  then  asked  Mrs. 
Fair  what  John  was  coming  for.  Mrs.  Fair  answered,  he  was 
coming  on  business,  saying  you  have  got  to  make  a  just  will, 
and  you  have  no  right  to  leave  a  dollar  to  any  but  your  chil- 
dren. The  next  day  Mr.  John  came  up,  and  it  was  talked 
over  and  arranged  to  have  it  done  the  next  day.  In  the 
morning,  the  person  she  wished  to  have  to  make  the  will  was 
away.  Then  she  took  hold  of  that  as  an  excuse  for  not  doing 
anything  then.  After  that  Mr.  John  Moore  came  up  to  her, 
and  bid  her  good-bye,  saying  he  should  not  see  her  again,  or 
words  to  that  effect.  Then  Mr.  Charles  took  hold  of  the 
subject,  saying  she  had  done  it  now,  that  it  would  be  worse 
than  ever — the  afiair  or  the  property  would  be  worse  than 
ever.  Finally  she  seemed  to  think  that  it  would  be  best  to 
do  the  thing.  The  whole  of  this  was  under  this  excitement, 
and  she  consented  to  do  it.  Then  another  gentleman  was 
fixed  upon  to  draw  the  will.  After  it  was  done,  she  was  con- 
stantly uneasy,  and  several  times  requested  to  have  it  de- 
stroyed. Finally  she  sent  for  Mr.  Zabriskie,  and  I  suppose 
said  a  dozen  times  each  way,  "  destroy  it,"  and  "  don't  de- 
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stroy  it."  Mr.  Simeon  Zabriskie,  Charles  Moore,  and  myself 
were  present.  She  was  so  bewildered  that  I  said  to  her,  Mrs. 
Moore  you  are  not  in  a  fit  state  now ;  let  it  be  until  you  can 
think  of  it.  This  was  the  day  before  she  had  a  paralytic 
stroke.  After  that,  the  doctor  ordered  that  she  should  be 
kept  perfectly  quiet,  and  not  conversed  with  at  all.  The 
precise  time  that  elapsed  between  the  execution  of  the  will 
and  the  stroke  of  paralysis  is  not  clearly  ascertained.  Three 
of  the  witnesses  speak  of  it  as  being  but  a  few  days.  Twc^ 
others.  Miss  Louisa  Moore  and  Doct.  Hasbrouck,  speak  of  ic 
as  being  weeks.  None  of  them  pretends  to  fix  the  time  witlx 
precision.  It  was  probably  not  less  than  two  weeks.  During 
this  period,  it  is  clearly  shown  that  her  mind  vibrated  be- 
tween approval  and  condemnation  of  the  act  that  she  had 
done.  The  material  fact  to  be  noted  is,  that  during  this  in- 
terval she  did  not  rest  satisfied.  She  was  constantly  uneasy, 
and  the  very  day  before  she  was  stricken  with  paralysis  she 
sent  for  the  scrivener,  and  requested  the  will  to  be  destroyed. 
The  credibility  of  these  two  material  witnesses,  the  nurse 
and  the  daughter,  are  not  seriously  impeached.  It  is  said, 
indeed,  that  the  one  is  a  partizan  or  friend  of  the  caveator, 
and  the  other  is  not  of  very  strong  mind,  but  nothing  is 
suggested  unfavorable  to  their  character  for  veracity.  Let 
us  see,  then,  how  far  their  testimony  is  incidentally  sustaineii 
by  admitted  facts  or  by  the  direct  testimony  of  other  wit- 
nesses. It  is  clearly  proved,  as  stated  by  Miss  Louisa  Moore, 
that  she  was  absent  from  home  at  the  time  the  will  was 
executed.  Charles  and  Mary  were  at  home.  The  will  was 
executed  on  Friday,  the  fourth  of  February.  On  Thursday, 
the  day  previous,  John  arrived  from  New  York.  Mrs.  Fair 
came  on  Wednesday.  On  the  day  of  the  execution  of  the 
will,  and  on  the  day  previous,  John,  Charles,  Mrs.  Fair,  and 
Mary  were  in  the  house  with  their  mother  alone.  No  other 
member  of  the  family  was  present,  and  no  one  else  but  the 
nurse,  whose  testimony  we  have.  On  the  afternoon  of 
Thursday,  the  contents  of  that  will  and  who  should  be  the 
executors  were  discussed  and  settled.     In  the  language  of 
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John,  "  the  whole  ground  was  gone  over."     What  passed  at 
■fchat  discussion  we  are  left  in  great  measure  to  conjecture. 
A^e  know  that  the  contents  of  the  will  were  moulded  to  sat- 
isfy the  views  and  wishes  of  those  children  of  the  testatrix 
^who  were  dissatisfied  with  the  existing  will.     It  would  na- 
turally have  been  supposed  that  the  testatrix,  if  this  change 
of  will  had  been  hers,  would  have  had  recourse  to  her  coun- 
^lel,  by  whom  the  former  will  had  been  drawn;  who  had 
TDeen  appointed  one  of  her  executors,  and  to  whose  custody 
dfor  safe  keeping  the  will  had  been  intrusted.     But  this  was 
c^arefuUy  avoided.     It  was  originally  proposed  to  add  a  codi- 
<2t1  to  the  existing  will.     This  was  the  idea  of  the  testatrix  a 
"few  days  before  the  will  was  executed,  and  she  then  seemed 
^tx)  have  no  idea  of  changing  her  executors.     She  consulted 
one  of  them,  and  stated  that  her  only  object  was  to  alter  a 
J)rovi8ion  which  she  had  been  led  to  believe  was  in  the  exist- 
ing will,  but  which  in  point  of  fact  was  not  there.     The  pur- 
3>ose  of  making  a  new  will  and  of  changing  the  executors 
"was  adopted  very  shortly  before  the  will  was  executed.    We 
learn  from  the  lips  of  Doct.  Hasbrouck,  at  whose  instance  it 
was  done,  and  the  motive  that  led  to  it.     To  the  question, 
did  John  L.  Moore,  or  any  one  else,  consult  you  about  being 
an  executor  before  Mrs.  Moore  herself  spoke  to  you — ^he  an- 
swers, "  Mr.  John  L.  Moore  and  Charles  Moore,  if  I  am  not 
mistaken,  stated  it  would  be  agreeable  if  I  would  be  an  ex- 
ecutor ;  Charles  said  it  was  the  wish  of  the  family  (not  of  the 
testcUriXj  but  of  the  family,)  that  the  estate  should  be  in  the 
hands  of  an  honest  man,  and  out  of  the  hands  of  the  lawyers. 
He  said  he  had  no  doubt  they  would  make  out  of  it  what 
they  called  a  beautiful  case.     I  declined  the  position  both  to 
John  and  Charles,"     Knowing  the  character  of  the  legal 
gentlemen  who  had  been  appointed  executors  of  the  existing 
will,  it  is  easy  to  understand  the  animus  of  this  whole  trans- 
action.    The  executors  of  the  new  will  were  selected  and 
spoken  to  by  the  sons.     They  both  called  on  Doct.  Hasbrouck 
before  the  subject  was  mentioned  to  him  by  the  testatrix, 
although  he  was  her  family  physician  and  saw  her  frequently. 
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The  scrivener  was  selected  in  the  same  way.  John  went  for 
one  counsel,  who  it  had  been  agreed  should  write  the  will, 
and  who  was  absent.  He  called  of  his  own  accord  upon  an- 
other, who  was  engaged,  and  then  went  for  the  scrivener 
who  had  been  selected  as  one  of  the  executors.  Mr.  Simeon 
Zabriskie,  the  scrivener,  was  an  old  neighbor  and  acquaint- 
ance of  the  testatrix.  He  had  never  been  advised  by  the 
testatrix  of  her  purpose  to  make  him  an  executor.  He  says 
that  John  L.  Moore  came  for  him.  "  He  told  me  how  the 
will  was  to  be  drawn  ;  told  me  all  the  provisions  of  the  new 
will,  as  Mrs.  Moore  afterwards  stated  them  to  me ;  told  me 
that  she  had  made  a  will  before,  but  was  not  satisfied  with 
it ;  she  wished  me  to  come  and  draw  another  will,  and  wanted 
mo  and  Dr.  Hasbrouck  to  be  executors.  I  thought  this  was 
rather  strange  that  he  should  call  07i  me  to  draw  the  will. 
I  told  him  I  would  go  to  Mrs.  Moore's  probably  the  next  day, 
not  immediately,  and  hear  what  she  had  to  say  about  it."  It 
is  certainly  a  remarkable  and  significant  fact,  that  the  family 
physician  not  only  refuses  to  act  as  executor  upon  the  request 
of  the  sons,  but  an  old  neighbor  and  friend  declines  to  act  at 
all  at  the  request  of  the  son,  though  he  professes  to  come  in 
the  mother's  name,  but  replies  he  will  come  the  next  day, 
and  hear  what  she  had  to  say  about  it.  The  witness  adds — 
*'  Mr.  Moore  told  me  she  wanted  it  done  that  afternoon,  so  I 
went  with  him  to  the  house."  So  far  from  her  desiring  it  to 
be  done  that  day.  Miss  Kelk  testifies  that  "  she  took  hold  of 
the  fact,  that  the  person  whom  she  wished  to  write  the  will 
was  absent,  as  an  excuse  not  to  do  anything  then,  but  finally, 
after  strong  influences  used  to  operate  upon  her,  she  con- 
sented." The  whole  active  management  of  the  matter  was 
obviously  in  the  hands  of  the  sons,  not  of  the  testatrix.  She 
appears  to  have  been  passive  in  their  hands.  All  the  evi- 
dence in  the  cause  shows  that  the  mother  did  not  desire  to 
change  the  old  will  in  favor  of  her  granddaughter.  She  was 
not  dissatisfied.  It  was  her  children  who  were  dissatisfied 
and  who  urged  the  change — all  the  evidence  shows  this ;  it 
is  denied  by  no  one.    John  Moore  and  Mary  Moore,  the  two 
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most  material  witnesses  for  the  will,  and  who  were  parties  to 
it,  confirm  the  statement.  But  they  allege  that  the  mother 
acquiesced  in  the  views  of  her  children,  and  approved  the 
cjhange. 

The  only  question  is,  whether  that  change  of  views  was 
induced  by  undue  influence  ?  Was  it  induced  by  persistent 
importunity,  which  she  was  too  weak  to  resist  ?  Was  she 
larassed  into  submission  by  excessive  importunity  ?  Was  it 
assented  to  for  the  sake  of  peace  ? 

We  have,  at  the  outset  of  this  inquiry,  not  only  the  direct 
testimony  of  two  witnesses,  but  the  significant  fact,  that 
although  this  importunity  had  continued  for  years,  while  the 
testatrix  retained  her  health  and  vigor  of  mind,  she  success- 
fully and  utterly  refused  to  yield  to  the  importunity  or  to 
alter  her  will.  The  importunity  was  successful  only  when 
the  powers  of  her  mind  and  body  had  been  weakened  by  age 
and  infirmity,  when  she  was  bed-ridden,  blind,  racked  by 
disease,  and  utterly  dependent  upon  her  children.  We  have 
the  further  significant  fact,  that  after  the  new  will  was  exe- 
cuted, the  testatrix  was  dissatisfied,  and  sought  to  destroy  it. 
Doct.  Hasbrouck  testifies,  that  on  the  seventh  of  February, 
three  days  after  its  execution,  she  spoke  to  him  of  destroy- 
ing the  will.  He  does  not  give  us  her  language  in  full,  but 
it  is  manifest,  from  his  reply,  that  she  was  dissatisfied  with 
the  will.  "  I  said  to  her,"  is  his  testimony,  "  as  your  pro- 
perty, Mrs.  Moore,  is  your  own,  you  have  a  perfect  right  to 
do  with  it  as  you  please ;  and  if  you  have  not  made  such  a 
will  as  you  think  you  ought  to  make,  all  you  have  to  do  is  to 
destroy  it."  The  witness  inferred,  from  the  reply  of  the 
testatrix  to  this  statement,  that  she  was  aot  dissatisfied. 
Her  reply  was,  "  as  to  that,  doctor,  I  don't  think  I  can  bet- 
ter it."  The  language  is  certainly  equivocal,  and  admits  of 
two  very  diflerent  interpretations.  The  testatrix  has  put  her 
own  interpretation  upon  her  language,  for  within  a  day  or 
two  afterwards  she  acted  upon  the  doctor's  suggestion — sent 
to  the  scrivener,  and  requested  him  to  destroy  the  will.  We 
have  the  scrivener's  account  of  this  transaction,  and  of  the 
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mode  in  which  the  purpose  of  the  testatrix  was  defeated, 
"  The  testatrix  sent  for  me  to  destroy  the  will,  not  more  than 
a  day  or  two  after  it  was  executed."     In  the  time  of  the 
transaction  the  witness    is  mistaken,  for  he  subsequently 
states  that  he  is  sure  this  occurred  after  he  went  to  Jersey 
City,  as  the  bearer  of  a  note,  written  by  Doct.  Hasbrouck, 
at  the  request  of  the  testatrix,  to  Mr.  Zabriskie,  requesting 
him  to  return  the  old  will.     This  note  is  in  evidence.     It  is 
dated  on  Monday,  the  seventh  of  February,  three  days  after 
the  date  of  the  will,  and  on  the  day  of  the  interview  already 
spoken  of  between  the  doctor  and  the  testatrix.    On  Tuesday, 
the  witness  went  to  Jersey  City,  and  returned  the  same  even- 
ing.    It  was  probably  on  Wednesday  or  Thursday,  nearly  a 
week  after  the  new  will  was  executed,  that  the  scrivener  was 
sent  for  to  destroy  the  will.     The  witness  states — "  I  went 
to  her  house ;  she  told  me  to  go  home,  and  destroy  that  will. 
I  went  home  with  the  intention  of  destroying  it  according  to 
my  orders,  but  on  my  way  home  the  thought  struck  me  that 
I  would  not  destroy  it  that  evening,  but  take  the  will  next 
morning  and  hand  it  to  Mrs.  Moore  herself,  and  let  her  do 
what  she  thought  proper.    Charles  Moore  came  to  my  house, 
and  asked  me  whether  I  had  destroyed  the  will.     I  told  him 
I  had  not.     He  then  told  me  his  mother  had  said  I  must 
keep  it,  and  let  it  remain  where  it  was."     Whether  the 
mother  ever  gave  such  order  to  Charles  does  not  appear.    It 
would  seem  that  she  did  not.     The  reason  assigned  by  the 
scrivener  to  the  testatrix  for  not  destroying  the  will  was, 
that  he  thought  it  best  to  bring  it  to  her ;  for  if  he  destroyed 
it,  who  would  know  he  had  destroyed  it.     The  witness  adds, 
"  a  few  days  after  that  I  was  in  the  room  with  the  testatrix, 
Miss  Mary,  Charles,  and  the  nurse.  Miss  Kirk.    Mrs.  Moore 
then  told  me  again  I  should  go  and  destroy  that  will.    A  few 
moments  after,  she  told  the  I  should  not.     After  a  few  min- 
utes, slie  told  me  again  to  destroy  it.     So  then  I  made  a 
move  about  going  off.     She  then  told  me  to  leave  it  for  the 
present.     I  think  that  was  the  last  time  I  ever  saw  Mrs. 
Moore  alive.     She  was  shortly  after  taken  very  sick  with 
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paralysis,  or  something  like  it."    The  witness,  on  a  further 

oxx)88-examination,  accounts  for  this  extraordinary  vacillation 

on  the  part  of  the  testatrix.    He  says,  "  Charles  spoke  to  his 

another,  to  induce  her  not  to  destroy  the  will.     He  said  she 

<iid  very  wrong  to  destroy  it.     It  was  wicked  in  her  to  have 

i  t  done.     There  was  a  good  deal  said  about  the  bed,  but  I 

don't  recollect  particularly.     His  language  was  loud  and 

Ixjiaterous.    I  thought  his  language  very  severe  to  a  mother. 

In  my  opinion,  if  Charles  had  not  interfered  in  the  manner 

lie   did,  she  would  have  destroyed  the  will."     This  is  the 

sanae  interview  spoken  of  by  the  nurse.  Miss  Kelk.     She 

s^ys,  respecting  it,  after  describing  the  conduct  of  the  testa- 

"trix — *'  I  had  to  support  and  restrain  her.    Finally,  I  begged 

l^er  to  leave  it  at  this  time  until  she  was  able  to  think,  for 

slie  was  then  quite  unable.    Charles  was  present  at  this  time, 

^nd  intimidated  her  by  violent  language,  telling  her  she 

^ever  had  done  justice  to  her  children,  and  he  wondered  she 

'^^aa  not  afraid  God  would  take  away  her  speech.     This  was 

"^^te  day  previous  to  the  stroke  of  paralysis.     This  was  the 

*a«t  time  the  subject  of  the  will  was  referred  to  by  the  tes- 

^trix  or  in  her  presence.    She  was  forbidden  to  speak  about 

"the  will  after  the  stroke  of  paralysis.    The  children  were  all 

^ol<J^  and  the  doctor  said  the  subject  of  the  will  must  not  be 

^^entioned  to  her." 

False  representations  were  also  made  to  the  testatrix  of 
^tie  contents  of  the  former  will,  in  order  to  induce  her  to 
^^ake  the  new  one.     The  title  to  the  homestea^ot,  upon 
"^liich  the  testatrix  resided,  she  had  derived  from  her  father, 
"Michael  Price.     She  believed  that  she  had  title  to  those  pre- 
mises for  life  only,  and  that  on  her  death  they  belonged  to 
*ier  children.     It  would  seem,  from  the  evidence,  that  she 
liad  been  advised  by  her  counsel  that  she  had  a  legal  title  to 
those  premises  in  fee.   Nevertheless,  by  her  will,  she  directed 
that  her  daughters  might  remain  in  possession  of  the  home- 
stead for  one  year  only  after  her  death,  and  that  it  should 
then  descend  to  her  heirs-at-law,  as  if  she  had  died  intestate. 
Representations  were  made  to  the  testatrix,  that  by  this  will 
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she  had  given  to  the  granddaughter  a  share  in  the  home- 
stead with  her  other  children.  Mary  Moore  testifies  that 
her  mother  was  given  to  understand,  by  Mrs.  Fair  and  John, 
that  she  had  willed  a  share  in  the  homestead  to  her  grand- 
daughter. This  the  witness  states  was  one  of  the  first  things 
that  caused  dissatisfaction  in  the  testatrix  with  the  then  ex- 
isting will.  She  was  ready  and  willing  to  make  a  different 
appropriation  of  her  property.  She  saw  decidedly  the  in- 
justice of  that  will,  in  leaving  her  granddaughter  an  equal 
share  of  the  homestead.  The  testatrix  said  that  was  not  her 
intention,  and  her  impression  was  that  she  had  not  done  so. 
But  she  derived  from  her  children  the  impression  that  it  was 
otherwise,  and  consulted  Mr.  Banta,  one  of  her  executors, 
upon  the  subject.  He  said  it  was  not  so.  Mr.  Banta  t^ti- 
fies  "  that  the  testatrix  sent  for  him,  about  a  week  before  the 
making  of  the  will,  and  spoke  of  the  change  she  wanted 
made.  She  said  they  told  her  she  had  given  her  grand- 
daughter Eliza  an  interest  in  the  homestead  equal  to  her 
children.  The  witness  repeatedly  assured  her  the  fact  was 
not  so.  She  seemed  to  think  she  had  made  such  a  disposi- 
tion of  the  homestead.  She  said  they  told  her  so,  and  almost 
insisted  upon  it,  but  afterwards  seemed  to  be  convinced  of 
what  was  said,  and  was  perfectly  satisfied  with  the  old  will." 
The  testatrix,  it  is  manifest,  was  thus  persuaded  that  the  ex- 
isting will  was  unjust,  and  was  thus  induced  to  make  a  new 
one.  The  force  of  this  objection,  though  qualified,  is  not 
destroyed  by  the  consideration  that  this  influence  was  used, 
not  to  induce  any  particular  disposition  of  the  property,  but 
simply  to  induce  the  making  of  a  new  will ;  that  in  this  re- 
spect the  new  will  is  not  materially  different  from  the  old 
one,  and  therefore  no  one  was  prejudiced  by  it.  A  will  was 
in  existence  with  which  the  testatrix,  down  to  the  time  of 
making  the  new  will,  had  professed  herself  to  be  perfectly 
satisfied,  and  which  for  years  she  had  resisted  all  the  im- 
portunities of  her  children  to  alter.  The  fact  of  her  con- 
senting to  make  a  new  will  raises  a  presumption  that  her 
mind  had  undergone  a  change  in  regard  to  the  provisions 
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of  the  old  one,  and  if  no  other  material  change  was  made,  it 
might  raise  a  fair  presumption  that  her  views  had  changed, 
as  it  is  alleged  they  had  done  in  regard  to  the  provision 
in  favor  of  the  caveator,  the  change  in  which  constitutes 
the  subject  of  complaint.  The  fact,  moreover,  that  the  tes- 
tatrix was  induced  by  false  representations  to  act  at  all  in 
the  premises,  is  a  proper  element  in  the  consideration  of 
the  question  of  undue  influence. 

The  material  circumstances  relating  to  the  procurement 
and  execution  of  the  will  are,  that  the  children,  not  the 
testatrix,  were  dissatisfied  with  the  old  will ;  that  its  con- 
tents were  well  known  to  the  family,  had  long  been  the 
subject  of  complaint  upon  their  part,  and  of  urgent  entreaty 
that  an  alteration  should  be  made ;  that  as  long  as  the  tes- 
tatrix was  in  health  this  was  resisted ;  it  was  yielded  to  only 
"^hen  the  testatrix  was  enfeebled  in  mind  and  body  by  age 
and  disease ;   that  the  children  were  the  active  agents  in 
the  procurement  of  the  will/    They  met  at  the  house  of  the 
testatrix  for  the  purpose  of  having  it  executed  without  the 
previous  request  or  knowledge  of  the  testatrix ;  they  made 
application  to  the  persons  intended  to  act  as  executors,  and 
^^lled  in  the  scrivener,  summoned  the  witnesses,  gave  di- 
^^ctions  to  the  scrivener  for  the  preparation  of  the  entire 
^ill  before  he  had  seen  the  testatrix ;  were  present  when  the 
instructions  were  received  by  the  scrivener  from  the  testatrix, 
^^^K>k  an  active  part  in  giving  those  instructions,  (so  much  so  as 
^  prompt  the  suggestion,  by  one  of  the  sifters  to  the  scrivener, 
^l^at  it  was  the  will  of  her  mother ^  not  of  her  brothers^  that 
*^^  was  preparing) ;  importuned  the  testatrix  not  to  revoke 
"^^e  will  after  it  was  executed — interfered  to  prevent  the 
Scrivener  from  destroying  it,  in  compliance  with  the  instruc- 
'^ions  of  the  testatrix — were  present  when  the  testatrix  or- 
dered the  scrivener  to  destroy  it,  and  by  intimidation  pre- 
sented her  from  having  the  order  carried  into  execution. 
A  total  absence  of  all  evidence  that  the  testatrix  ever  be- 
fore, or  at,  or  after  the  execution  of   the  new  will  in  the 
absence  of  the  children,  by  whose    influence   the  will  was 
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procured  to  be  executed,  ever  expressed  her  dissatisfaction 
with  the  old  will,  or  her  approbation  of  the  new  one ;  or 
that  she  ever  ceased,  down  to  the  hour  that  she  was  struck 
with  paralysis,  and  all  further  conversation  on  the  subject 
was  forbidden,  to  declare  that  she  was  satisfied  with  the 
original  will,  and  to  urge  that  the  new  one  should  be  de- 
stroyed. The  circumstances  under  which  the  act  was  ac- 
complished, the  mode  of  eflfecting  it,  and  the  events  that 
succeeded,  are  so  indicative  of  undue  influence  on  the  part 
of  the  children  that,  in  the  absence  of  all  direct  testimony, 
it  could  hardly  fail  to  be  regarded  as  the  result,  not  of  free 
agency,  but  of  undue  influence  or  coercion. 

There  is  evidence,  also,  that  the  testatrix  was  threatened, 
as  well  as  importuned  to  alter  her  will.  Her  fears  were  di- 
rectly appealed  to,  fears  not  of  personal  violence,  but  of 
family  discord  and  litigation  among  her  children.  Louisa 
Moore  testifies,  that  after  her  mother  was  taken  sick,  those 
that  influenced  her  threatened  her  to  put  all  the  property  in 
law,  if  she  did  not  do  as  they  told  her,  and  they  told  her 
the  world  said  it  was  an  unjust  will.  Again  she  says,  I  heard 
them  threaten  her  to  put  all  her  property  in  law  if  she  did  not 
alter  her  will.  I  heard  Mrs.  Fair  say  that  it  would  all  be 
put  in  law  if  she  did  not  alter  her  will,  and  I  heard  Charles 
tell  her  so  too.  To  see  the  full  force  of  this  evidence,  and 
the  probable  effect  of  these  threats  upon  the  mind  of  the 
testatrix,  it  is  necessary  to  revert  to  the  testimony  of  John 
L.  Moore.  He  testifies,  that  after  his  father's  death  there 
were  law  suits  between  him  and  one  of  his  brothers  respecting 
the  father's  estate.  It  was  against  the  views  of  the  mother, 
and  she  sent  him  word  that  if  the  suits  were  not  stopped 
she  would  disinherit  him.  He  believes  she  did  disinherit 
him  at  one  time,  but  he  was  afterwards  reinstated  in  her 
will  the  same  as  the  other  children.  In  consequence  of 
these  diflSculties,  upon  more  than  one  occasion,  the  mother 
and  son  were  not  upon  speaking  terms.  For  years  the  son 
did  not  enter  his  mother's  house  or  speak  to  her.  How 
many  years  this  continued  the  son  does  not  state.     But 
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vrhen  he  first  heard  she  was  entirely  blind,  then  he  went 
to  see  her,  and  all  coldness  after  that  ceased.     There  was 
no  formal  reconciliation  or  explanation  made ;  he  went  in 
SLTid  shook  hands,  and  that  was  an  end  of  the  affair.     This 
evidence  shows  that  there  had  been  years  of  estrangement 
between   this  son  and  his  mother,  growing  out  of  litigation 
i  n  the  family.     It  enables  us  to  appreciate  the  force  of  the 
evidence  given  by  Miss  Kelk,  in  depicting  the  scene  between 
tte  mother  and  her  sons,  when  she  was  finally  induced  to 
oonaent  to  an  alteration  of  her  will.     After  stating  that  the 
^rnother,  on  the  day  that  the  will  was  proposed  to  be  exe- 
oiated,  laid  hold  of  the  absence  of  the  person  who  she  wished 
"to  -write  the  will,  as  an  excuse  not  to  do  anything  then — she 
??£ty.s,  "  after  that  Mr.  John  Moore  came  up  to  his  mother, 
5"^  lid  bid  her  good-bye,  saying  he  should  not  see  her  again." 
This  act,  simple  as  it  seems,  must  have  brought  back  to  that 
*^g^d  and  infirm  parent's  heart  and  memory  the  sense  and 
J^oodllection  of  those  bitter  years  of  alienation  between  her- 
*^elf  and  her  son.     Its  language  was,  that  will  must  be  exe- 
cuted to-day  as  I  wish  it,  or  you  and  I  part.     So  it  was 
"•understood  by  Charles,  the  accomplice  in  this  wrong;  for 
^^^    immediately  took   hold  of   the  subject  by  saying,  you 
na.ve  done  it  now,  it  will  be  worse  than  ever.     This  lan- 
?^na,ge  is  addressed  by  two  sons  to  an  aged,  helpless,  blind, 
•^nd  dependent  mother,  to  induce  her  to  execute  a  will  in 
^-ornpliance  with  their  wishes.     If  that  is  not  undue  influ- 
*^nee,  what  is?     Would  threats  of  personal  violence  be  more 
^-aloulated  to  excite  fear  or  apprehension  from  a  parent,  or 
^^  cixtort  an  unwilling  compliance  with  the  views  of  her  chil- 
*-^^eii?   Would  any  form  of  coercion  be  better  calculated  to 
y^I>rive  her  of  her  free  will  ?     We  know  that  in  this  case 
^^  Accomplished  what  years  of  argument  and  persuasion  had 
I'^iled  to  efiect.     Threats  of  personal  estrangement  and  non- 
^^tercourse  addresed  by  a  child  to  a  dependent  parent,  or 
^^^reats  of  litigation  between  the  children  to  influence  a 
^tamentary  disposition  of  property  by  the  parent,  consti- 
^^te  undue  influence. 
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The  standard  of  testamentary  capacity  has  been  properly 
fixed  at  a  very  low  point  in  the  scale  of  intelligence.  The 
right  of  a  testator,  however  feeble  his  powers  of  mind  or 
body,  to  the  control  of  his  property  by  testamentary  dispo- 
sition, so  long  as  he  has  intelligence  to  exert  it,  has  been,  by 
the  courts  of  this  state  at  least,  inflexibly  maintained.  It 
is  right  that  it  should  be  so.  But  it  behooves  a  tribunal  of 
justice,  while  maintaining,  upon  the  one  hand,  the  right  of 
the  testator  to  that  unlimited  dominion  which  the  law  gives 
him  over  his  property,  to  resist,  upon  the  other,  with  watch- 
ful jealousy  all  attempts  to  interfere  with  the  free  and  un- 
trammeled  exercise  of  that  dominion,  and  to  see  that,  in  the 
testator's  hour  of  weakness  and  infirmity,  the  will  of  another 
is  not  substituted  for  his  own. 

The  evidence  satisfactorily  establishes  the  fact,  that  the 
writing  offered  for  probate  was  procured  from  the  testatrix 
by  undue  influence,  and  is  not  her  last  will  and  testament. 

The  decree  of  the  Orphans  Court  must  be  affirmed  With 
costs* 


James  Van  Winkle,  appellant,  and  Henry  Schoonmaker, 
executor  of  Mary  D.  Van  Winkle,  respondent. 

A  married  woman  is  incapable  of  devising  real  estate.  She  is  also  incapa- 
ble of  disposing  of  her  chattels  by  will  without  the  consent  of  her  hus- 
band.   Such  a  will,  being  a  mere  nullity,  will  not  be  admitted  to  probate. 

The  wife  may,  with  the  consent  of  her  husband,  make  a  valid  will  of  her 
personal  estate,  and  such  consent  may  be  by  parol ;  it  may  be  express  or 
implied,  and  may  be  before  or  after  the  death  of  the  wife. 

The  consent  of  the  husband  is  not  obligatory,  but  is  revocable  at  his  plea- 
sure at  any  time  before  probate  granted.  It  is  nothing  more  nor  less 
than  a  caveat  that  the  will  be  admitted  to  probate.  If  that  is  revoked, 
probate  cannot  be  granted. 

If,  in  consequence  of  the  husband's  assent,  rights  are  acquired  by  other 
parties  to  property  disposed  of  by  the  will,  it  utrm  that  in  such  case  he 
would  not  be  permitted  to  retract  his  assent  and  oppose  the  probate. 

Where  a  married  woman  made  a  will  with  the  consent,  and  in  parol  by  the 
procurement  of  the  husband,  and  after  the  death  of  the  wife,  a  day  wai 
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fixed  for  the  reading  of  the  will  hy  the  husband  at  his  house,  and  notice 
given  thereof  to  the  heirs  of  the  wife  by  the  husband,  who  also  knew  of 
tbe  will  being  taken  to  the  surrogate's  office  for  probate,  and  made  no 
objection  to  it.  The  husband  afterwards  withdrew  his  consent,  and  filed 
t  aveat  against  admitting  the  will  to  probate.  The  Orphans  Court  hav- 
ing Admitted  the  will  to  probate,  the  decree  of  the  Orphans  Court  was 
feveraed. 


£radl€t/f  for  appellant. 

The  Ordinary.    The  appeal  is  from  a  decree  of  the  Or- 
phans Court  of  Bergea  county,  admitting  to  probate  the  will 
^f  llary  D.  Van  Winkle,  the  wife  of  the  appellant.    The  will 
^*i«poses  of  both  the  real  and  personal  estate  of  the  testatrix. 
It   is  dated  on  the  first  of  February,  1859,  and  was  offered 
*or  probate  on  the  twenty-fourth  of  March  ensuing,  and  on 
*hat  day  a  caveat  was  filed  by  the  husband  against  the  pro- 
late. 

It  appears,  from  the  evidence,  that  the  scrivener  was  re- 
^Uested,  by  the  husband  of  the  testatrix,  to  write  the  will, 
*^iid  was  furnished  by  him  with  instructions  for  that  purpose. 
"^fter  the  death  of  the  testatrix,  a  day  was  fixed  for  the 
^^o.ding  of  the  will  at  the  house  of  the  husband.  Notice 
^^^Vs  given  by  him  to  the  heirs  of  his  wife,  and  the  will  was 
^^5^  there  in  his  and  their  presence.  He  knew  of  its  being 
5^lcen  to  the  surrogate's  office  for  probate,  and  made  no  ob- 
J Motion  to  it. 

At  the  time  the  will  was  executed,  both  the  scrivener  and 
^^e  husband  of  the  tesUitrix  supposed  that  she  had  a  legal 
^ight  to  dispose  of  her  property,  real  and  personal,  by  will. 
T^he  mistake  was  not  discovered  until  the  will  was  taken  to 
'ttxe  surrogate's  office  for  probate.     The  fact  of  the  tesUitrix 
^ing  a  married  woman  appearing  upon  the  face  of  the  will, 
the  surrogate  suggested  doubts  in  regard  to  its  validity.    He 
told  the  parties,  however,  that  the  matter  might  be  arranged, 
the  heirs  of  the  teatiitrix  l)eing  of  age,  by  their  releasing  to 
the  devisee  the  land  devised  to  her  under  the  will.    The  hus- 
band consented  to  the  probate  of  the  will,  if  the  devises,  as 
well  as  the  bequests,  could  be  carried  into  <.*tlbct.     The  heirs 
Vol.  II.  -  2  k 
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refused  to  consent  to  the  proposed  arrangement,  and  there- 
upon the  husband  filed  a  caveat  against  the  probate.  The 
testatrix  and  her  husband  having  been  married  over  twenty 
years,  the  case  stands  entirely  clear  of  the  oj)eration  of  the 
act  of  1852  for  the  better  securing  the  property  of  married 
women. 

As  to  the  real  estate,  the  will  is  clearly  invalid.  A  mar- 
ried woman  is  incapable  of  devising  real  estate.  2  Bla,  Com. 
498;  iV'ic.  Z>i(7.  874,  §  3. 

She  is  also  incapable  of  disposing  of  her  chattels  by  will 
without  the  consent  of  her  husband.  Such  a  will,  being  a 
mere  nullity,  will  not  be  admitted  to  probate.  3  JBla.  Com. 
498;  4  Cokes  Hep.  61,  6;  1  WiUiams  on  Executors  45. 

But  with  the  consent  of  her  husband,  the  wife  may  make 
a  valid  will  of  her  personal  estate,  or  even  of  the  goods  of 
her  husband.  Such  consent  may  be  by  parol,  may  be  ex- 
press or  implied.  It  may  be  before  or  after  the  death  of  the 
wife,  as  if  a  woman  makes  a  will  of  the  goods  of  her  hus- 
band and  dieth,  and  after  the  probate  of  the  will  the  hus- 
band delivers  the  goods  to  the  executor,  he  hath  made  it  a 
good  will,  notwithstanding  he  was  not  privy  to  the  making 
thereof.  It  shall  be  intended,  that  by  the  delivery  of  the 
goods  by  the  husband  to  the  executor  according  to  the  will, 
he  assented  to  the  making  thereof.  Perkins  on  Conveyances^ 
*' Devises;'  ch.  8,  §  501 ;  1  Sioinb.  on  WUls  80,  pari  2,  §  9. 

In  the  case  now  under  consideration,  the  will  -was  made 
with  the  knowledge  and  consent  of  the  husband  of  the  tes- 
tatrix. His  consent  was  given  by  implication,  both  before 
and  after  the  death  of  the  testatrix. 

But  it  is  objected  that  the  consent  is  inoperative,  because 
it  was  given  by  the  husband  under  a  mistaken  apprehension 
of  his  rights.  He  believed  that  his  wife  had  a  perfect  right, 
under  the  act  of  1852,  to  dispose  of  her  property  without  his 
consent.  No  consent  therefore,  it  is  said,  can  be  implied 
from  his  acquiescence.  Even  his  express  consent,  to  be  avail- 
able, must  be  an  intelligent  consent.  However  consonant  the 
objection  may  seem  to  our  ideas  of  justice,  I  do  not  perceive 
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upon  what  principle  it  can  rest.  As  a  general  rule,  it  is  clear 
that  a  party  cannot  be  relieved,  even  from  his  contract,  by 
reason  of  a  mistake  in  law.  Here  is  a  mere  waiver  of  his 
interest  in  the  property  bequeathed  by  the  wife.  The  hus- 
band consents  that  the  wife  shall  dispose  of  his  property,  or 
of  her  property  in  which  he  has  an  interest. 

The  consent  is  founded  upon  no  consideration.  It  is  not 
legally  binding.  It  may  be  revoked  at  the  husband's  plea- 
•%ure.  It  is  personal  to  the  husband,  and  no  more  than  a 
AVaiver  of  his  rights  as  her  administrator.  It  can  only  give 
X^alidity  to  her  will  in  case  ho  survives  his  wife.  But  how 
Ci^n  it  be  said  to  be  void  or  inoperative  by  reason  of  a  mis- 
't^ke  of  his  rights.  If  no  legal  rights  have  been  acquired' 
-xxnder  the  consent,  it  is  clearly  inoperative.  If  such  rights 
Ixave  been  acquired,  it  is  not  perceived  how  they  can  be  lost 
Tziy  reason  of  an  error  in  law  committed  by  the  husband. 

It  is  further  objected  that  the  consent  is  inoperative,  be- 
cause it  was  a  qualified  assent — an  assent  to  the  will  as  an 
entirety,  valid  in  all  its  parts.     This  qualification  was  in 
T^rms  annexed  to  the  consent  made,  at  the  surrogate's  office, 
tx)  the  probate  of  the  will.     But  no  such  qualification  was 
annexed,  in  terms  at  least,  to  the  original  assent  made  to  the 
"will  at  the  time  of  its  execution.     If  this  consent  could  be 
Tegarded  as  a  matter  of  contract — if,  for  example,  the  hus- 
l)and,  by  an  express  agreement,  consents  that  the  wife  shall 
dispose  of  her  entire  estate  by  will,  provided  she  bequeaths 
one  half  of  it  for  his  benefit,  or  in  such  mode  as  he  should 
suggest,  the  failure  to  comply  with  the  terms  might  termi- 
nate the  consent.     But  it  is  not  perceived  how  this  doctrine 
is  to  operate  in  case  of  an  implied  consent,    And  if  the  hus- 
band consents  that  the  wife  may  dispose  of  all  her  property 
by  will,  that  consent  cannot  be  invalid  because  a  part  of  her 
property  is  by  law  incapable  of  being  disposed  of  by  will. 
There  is  in  fact  no  room  for  the  application  of  either  of 
these  objections.     The  consent  is  not  obligatory,  but  is  re- 
vocable at  the  pleasure  of  the  husband  at  any  time  before 
probftte  granted.   It  is  nothing  more  nor  less  thaa  ^  consent 
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that  the  will  be  admitted  to  probate.  If  that  is  revoked^ 
probate  cannot  be  granted.  2  Sioiyib.  on  WiUa  81,  part  2,  § 
9 ;  Henley  v.  Phillips,  2  Aikyns  49 ;  1  Boper  on  Hush,  and 
Wife  170 ;  1  Bright  on  Hush,  and  Wife  65 ;  1  WHUams  on 
Exrs  46 ;  1  Jarynan  on  Wills  31. 

Some  of  the  cases  seem  to  maintain  a  diflferent  doctrine. 
Brook  V.  Turner,  2  Mod.  172. 

It  is  reported  to  have  been  held  by  Sir  H.  Jenner  Fust, 
in  Maas  v.  Sheffield,  that  if  after  the  death  of  the  wife  the 
husband  does  assent  to  a  particular  will,  he  is  bound  by  that 
assent ;  and  as  a  consequence  of  that  decision,  it  is  stated  by 
elementary  writers,  that  if,  after  the  death  of  the  wife,  the 
husband  acts  upon  the  will,  or  once  agrees  to  it,  he  is  not,  it 
seems,  at  liberty  to  retract  his  assent  and  oppose  the  probate. 
1  WHliams  on  ExWs  47,  and  note  w  ;  1  Bright  65,  and  note  d. 

As  applied  to  a  particular  state  of  facts,  that  may  be  true. 
If,  for  instance,  the  executor,  in  advance  of  the  probate,  with 
the  assent  of  the  husband,  dispose  of  the  property  bequeathed 
to  third  persons,  or  if  rights  are  otherwise  acquired  under 
the  will,  it  may  well  be  that  the  husband  would  not  be  per- 
mitted to  retract  his  assent  and  oppose  the  probate. 

But  this  will  be  found  not  to  aflfect  the  general  principle, 
that  the  consent  is  revocable  by  the  husband  at  any  time  be- 
fore probate. 

The  decree  of  the  Orphans  Court  must  be  reversed. 


Jacob  Skillman,  one  of  the  executors  of  Thomas  Skillman, 
deceased,  appellant,  and  David  B.  Skillman  and  Wil- 
liam H.  Skillman,  respondents. 

When  execators,  being  authorized  by  the  will  of  their  testator  to  sell  his 
real  estate,  advertised  for  sale  his  farm,  which  was  sold  at  public  auction 
to  one  S.,  who  purchased  at  the  request  of  one  of  the  executors,  who  was 
the  real  purchaser,  for  the  sum  of  $4500.  The  purchaser  did  not  sign 
the  contract  of  sale,  nor  were  the  other  conditions  complied  with  at  the 
time,  on  account  of  objections  to  the  sale  made  by  the  other  ezeoators, 
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but  before  the  day  named  by  the  conditions  of  sale  the  real  purchaser 
took  pomession  of  the  farm,  contracted  for  the  sale  of  a  part  of  it,  and 
put  the  purchaser  in  possession,  and  on  the  day  and  at  the  place  appointed 
for  giving  the  deed  he  appeared,  in  compliance  with  the  conditions,  pre- 
pared to  complete  the  purchase,  but  the  other  executors  refused  to  make 
the  title.    After  repeated  unsuccessful  efforts,  during  nine  months,  to 
procure  the  title,  the  purchaser  gave  notice  to  his  co-executors  that  he 
'^pirould  no  longer  hold  himself  responsible  for  the  purchase,  and  requested 
tliem  to  re-sell  the  property. 
-Al>out  a  year  afterwards  the  purchaser  was  cited  before  the  Orphans  Court 
l>y  his  co-executors  to  render  an  account  of  his  administration,  and  was 
ordered  by  the  court  to  file  an  account  within  twenty  days,  charging 
\\  imself  with  $4500,  the  purchase  money  of  the  farm,  as  assets  in  his 
li  ands. 
^^ri    an  appeal  from  the  decree  of  the  Orphans  Court  it  was  held — 
^  -    That  there  was  clearly  no  valid  contract  of  sale ;  treating  the  executor 
cks  a  stranger  to  the  estate,  the  fact  that  the  purchaser  refused  to  sign 
"tlie  conditions  because  one  of  the  executors  refused  to  ratify  the  sale,  is 
ooQclusive  on  that  point. 
-*--     TThat  no  subsequent  act  of  the  purchasing  executor  bound  him.    His 
t>Aking  possession  of  the  farm,  contracting  verbally  for  the  sale  of  a  part 
of  it,  and  putting  the  purchaser  in  possession,  were  manifestly  done  in 
f^ood  faith  with  the  expectation  of  obtaining  the  title.    Having  failed 
ixi  that,  he  cannot  be  bound  by  these  acts  as  part  performance  or  as  an 
^  cknowledgment  of  his  liability  as  purchaser. 
^-      nhe  execution  of  the  deed  by  the  other  executors  a  year  after  the  pur- 
c^liase  was  made,  and  leaving  it  at  the  office  of  the  attorney  of  the  pur- 
c^^liaser  after  he  had  given  distinct  notice  that  he  would  not  accept  the 
't.itle,  was  a  mere  nullity. 
^  -      The  purchase  of  the  property  by  one  of  the  executors  was  clearly  ille- 
gal.    He  would  acquire  no  valid  title  if  the  deed  was  delivered.     If  he 
^ad  accepted  the  title,  and  agreed  to  pay  the  price,  he  might  not  be  per- 
XXiitted  in  equity  to  disavow  the  act  and  refuse  to  pay  the  purchase  money. 
^3ut  no  court  would  require  an  executor,  against  his  will,  to  act  in  vio- 
Xntion  of  his  duty  or  to  accept  an  invalid  title, 
'     Neither  the  Orphans  Court  nor  this  court  has  any  power  to  enforce  a 
specific  performance  of  the  contract,  even  if  the  executor  was  bound  in 
Equity  to  a  specific  performance.     That  question,  as  well  as  the  question 
of  the  liability  of  the  executors  for  a  failure  to  sell  the  land  and  settle 
tlie  estate,  belongs  to  another  tribunal. 
^H«  decree  of  the  Orphans  Court  was  in  all  things  reversed,  but  no  costs 
Vrere  allowed  to  either  party,  as  agaiqst  the  other,  nor  were  costs  awarded 
to  either  party  oqt  of  the  estate. 


\ 


Wiison,  proctor  for  appellant. 
2  k* 


390  PREROGATIVE  COURT. 

Skillman  v.  SkillmaD. 

£.  Vansyckel,  for  respondents. 

The  Oedinary.  On  the  sixth  of  September,  1861,  Jacob 
Skillman,  the  appellant,  was  cited  by  the  respondents  to 
appear  before  the  Orphans  Court  of  Hunterdon  county,  to 
render  an  account  of  his  administration  of  the  estate  of  the 
testator,  Thomas  Skillman,  deceased,  and  particularly  of  the 
proceeds  of  the  sale  of  the  real  estate  of  said  deceased.  On 
the  twenty-sixth  of  November,  1861,  it  was  ordered  and  de- 
creed, by  the  said  court,  that  Jacob  Skillman,  one  of  the 
executors  of  said  deceased,  should  be  charged  with  the  sum 
of  forty-five  hundred  dollars  (with  interest  from  the  first  day 
of  April,  I860,)  the  amount  of  the  sale  of  certain  real  estate 
of  the  testator  which  had  become  assets  in  his  hands ;  and  it 
was  further  ordered  that  he  should,  within  twenty  days,  file 
his  account  charging  himself  as  decreed.  From  this  decree 
the  executor  appealed. 

The  parties  are  all  executors  of  their  father,  Thomas  Skill- 
man,  and  are  all  interested  with  other  devisees  of  the  testa- 
tor, some  of  whom  are  minors,  in  the  proceeds  of  the  sale  of 
his  real  estate,  which,  as  executors,  they  were  by  the  will 
authorized  to  sell.  On  the  tenth  of  January,  1860,  the 
homestead  property  of  the  testator  was  exposed  to  sale  at 
public  vendue.  By  the  conditions  of  sale,  signed  by  all  the 
executors,  the  title  was  to  be  made,  and  the  papers  exchanged 
on  the  second  of  April  then  next.  At  the  close  of  the  sale, 
the  purchaser  was  to  give  his  note,  with  approved  security, 
for  one-tenth  of  the  purchase  money,  payable  on  the  second 
of  April,  as  part  payment.  One  half  of  the  purchase  money 
was  to  be  paid  in  cash  on  the  delivery  of  the  title,  and  the 
balance  secured  by  a  bond  and  mortgage,  payable  in  one 
year  with  interest,  or  in  cash,  at  the  option  of  the  purchaser. 
The  property  was  struck  off  to  John  J.  Sutphen,  for  forty- 
five  hundred  dollars,  he  being  the  highest  bidder.  The  bid 
was  made  by  Sutphen  for  the  appellant,  and  at  his  request. 
The  conditions  of  sale  were  not  signed  by  Sutphen,  nor  was 
a  note  signed  in  compliance  with  the  conditions,  David  B. 
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Skillman,  one  of  the  executors,  objecting  to  the  sale.     In 
March,  1860,  the  appellant,  who  was  the  real  purchaser, 
contracted  for  the  sale  of  five  acres  of  the  premises,  and 
gave  the  vendee  possession.     On  the  first  of  April  he  took 
possession  of  the  land,  and  on  the  second  of  April,  in  com- 
pliance with  the  conditions,  he  appeared  at  the  place  desig- 
xxated  prepared  to  complete  the  purchase,  but  David  B.  Skill- 
xnan,  one  of  the  executors,  refused  to  sign  the  deed.     After 
x^epeated  but  unsuccessful  efibrts  to  procure  the  completion  of 
'the  title,  on  the  thirty-first  day  of  December,  1860,  the  ap- 
j>ellant  gave  to  his  co-executors  written  notice  that  he  would 
Txo  longer  hold  himself  responsible  for  the  purchase,  and  re- 
quested that  the  same  might  be  advertised  and  sold  without 
delay.     He  subsequently  proposed  to  accept  the  title  and 
pay  the  purchase  money  upon  certain  stipulations,  but  the 
offer  was  not  accepted  by  his  co-executors. 

The  Orphans  Court,  in  making  their  decree,  must  have 
proceeded  upon  the  ground  that  the  appellant  was  bound  by 
lis  contract  or  by  his  subsequent  acts  for  the  purchase  of 
"the  property,  and  that  they  were  authorized  to  compel,  upon 
liis  part,  a  specific  performance  of  the  contract. 
They  were  clearly  in  error  upon  both  points. 

1.  There  was  clearly  no  valid  contract  of  sale.  Admitting 
that,  as  executor,  the  appellant  might  lawfully  purchase,  or, 
that  having  purchased,  he  could  not  object  to  his  own  illegal 
act,  treating  him  as  a  stranger  to  the  estate,  there  was  no 
vaUd  contract  for  the  purchase  of  the  land.  This  is  clearly 
proved  by  the  testimony  of  the  crier  at  the  sale,  and  of  Sut- 
phen,  the  person  at  whose  bid  the  property  was  struck  off. 
They  both  testify  that  there  was  no  valid  sale.  The  pur- 
chaser refused  to  sign  the  conditions,  because  one  of  the 
executors  refused  to  ratify  the  sale.  The  fact  that  the  con- 
ditions of  sale  were  not  signed,  nor  the  terms  of  sale  in  any 
respect  complied  with,  are  conclusive  upon  this  point. 

2.  No  subsequent  act  of  the  executor  bound  him.  Though 
not  bound  by  the  sale,  he  manifestly  was  desirous  of  acquiring 
title,  and  expected  to  do  so.     He  made  repeated  efforts,  by 
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himself  and  through  his  attorney,  to  this  end.  With  this 
expectation  he  took  possession  of  the  land,  and  contracted 
verbally  for  the  sale  of  part  of  it,  and  put  the  purchaser  in 
possession.  There  is  no  reason  to  doubt  that  this  was  done 
in  good  faith  with  the  expectation  of  obtaining  title.  He 
failed  in  that  object,  and  cannot  be  bound  by  these  acts  as 
part  performance,  or  as  an  acknowledgment  of  his  liability 
as  purchaser. 

3.  The  execution  of  the  deed  by  the  executor,  a  year  after 
the  purchase  was  made,  and  leaving  it  at  the  office  of  the 
attorney  of  the  purchaser,  after  he  had  given  distinct  notice 
that  he  would  not  accept  the  title^  was  a  mere  nullity.  The 
attorney  had  no  authority  to  accept  the  deed.  He  was  not 
the  agent  of  the  purchaser  for  that  purpose.  He  so  ex- 
pressly testifies.  The  deed  has  never  been  tendered  to  or 
accepted  by  the  appellant,  or  by  Landis,  the  grantee  named 
in  the  deed. 

4.  The  purchase  of  the  property  by  one  of  the  executors 
was  clearly  illegal.  He  would  acquire  no  valid  title  if  the 
deed  were  delivered.  If  he  had  accepted  the  title,  and  agreed 
to  pay  the  price  stipulated,  he  might  not  be  permitted  in 
equity  to  disavow  the  act  and  refuse  to  account  for  the  pur- 
chase money.  But  no  court  would  require  an  executor, 
ogiinst  his  will,  to  act  in  violation  of  his  duty  or  to  accept 
an  invalid  title. 

5.  Neither  the  Orphans  Court  nor  this  court  has  any 
power  to  enforce  a  specific  performance.of  the  contract,  even 
if  the  executor  was  bound  in  equity  to  a  specific  performance. 

That  question,  as  well  as  the  question  of  the  liability  of 
these  executors,  or  either  of  them,  for  a  failure  to  sell  the 
land  and  settle  the  estate,  belongs  to  another  tribunal. 

The  decree  of  the  court  below  must  be  in  all  things  re- 
versed. No  costs  should  be  allowed  to  either  party,  as 
against  the  other,  nor  should  either  party  be  suffered  to  have 
the  costs  of  this  controversy  between  themselves  allowed  as 
against  the  estate. 


CA.SES 


ADJUDGED  IH 


THE  PREROGATIVE  COURT 

OF  THE  STATE  OF  NEW  JERSEY, 
OCTOBER  TERM,  1862. 


In  the  matter  of  the  assignment  of  dower  of  Ann  Garrison, 
widow  of  Richard  Garrison,  deceased. 

On  an  application  on  behalf  of  an  infant  devisee  to  this  court  to  set  aside 
the  report  of  commissioners  assigning  dower  to  the  widow  of  testator, 
on  the  ground  of  inequality  and  illegality  in  the  mode  of  making  the 
assignment,  it  was  ?uld — 

Tlhat  the  statute  authorizing  the  assignment  of  dower  by  commissioners 
was  not  designed  to  affect  the  legal  rights  or  interests  of  the  parties  in 
the  subject  matter,  nor  to  deprive  either  party  of  any  protection  against 
an  infringement  of  those  rights.  It  was  designed  to  leave  the  power  of 
the  court  over  the  proceedings  of  the  commissioners  so  broad  and  unli- 
mited as  to  afford  to  all  parties  concerned  as  full  protection  to  their 
rights  at  they  were  entitled  to  under  the  subsisting  modes  of  procedure, 
either  at  law  or  in  equity. 
The  court  must  have  power  under  the  statute  to  administer  all  the  relief, 
l^al  or  equitable,  against  an  illegal  or  unjust  assignment  of  dower  to 
which  the  doweress  or  the  tenant  was  previously  entitled.  Relief  may 
he  granted,  at  the  instance  of  either,  against  any  act  of  the  commissioners 
prejudicial  to  the  legal  rights  of  any  party  concerned  in  the  proceedings. 
Ii  this  case  testator  devised  to  his  son  and  to  each  of  his  three  grandchil- 
dren distinct  farms  and  portions  of  real  estate  subject  to  the  widow's 
right  of  dower.  The  commissioners  assigned  an  entire  farm,  which  was 
devised  to  one  of  the  minors  as  a  portion  of  the  widow's  dower.    Nearly 
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one  half  of  the  land  devised  to  this  minor  was  assigned  to  the  widow  for 
her  dower,  and  much  lew  than  one-third  in  value  of  the  land  of  other 
devisees  was  so  assigned,  although  the  whole  land  assigned  to  the  wi- 
dow did  not  exceed  one-third  of  the  whole  land  of  which  testator  died 
seized.  Meld,  that  the  assignment  was  illegal.  No  more  than  one-third 
of  the  land  of  each  tenant  must  he  assigned  to  the  widow  for  her  dower. 
Each  of  the  tenants  is  equally  entitled  to  relief,  whether  the  assignment 
is  illegal  and  unequal,  as  hetween  the  widow's  dower  and  the  entire  es- 
tate, or  only  as  between  the  dower  and  the  interest  of  the  several  ten- 
ants individually. 


Carpenter  J  for  heir. 
Browninff,  for  widow. 

The  Ordinary.  Richard  Garrison,  of  the  county  of  Cum- 
berland, died  seized  of  a  large  real  estate,  consisting  of  seve- 
ral distinct  farms  and  parcels  of  land  situate  in  the  counties 
of  Salem  and  Cumberland.  He  left  surviving  him  a  widow, 
a  son  by  his  surviving  wife,  and  three  infant  grandchildren, 
the  children  of  a  deceased  daughter  by  a  former  marriage. 
By  his  will  he  gave  to  his  son  and  to  each  of  his  three  grand- 
children distinct  farms  and  portions  of  real  estate  subject  to 
the  widow's  right  of  dower.  On  the  application  of  the  guar- 
dian of  the  three  grandchildren,  commissioners  were  appointe<l 
by  this  court  to  admeasure  and  set  oft'  the  one-third  part  of 
the  said  real  estate,  as  the  widow's  dower  therein.  Dower 
having  been  assigned,  application  is  now  made  by  the  guar- 
dian, on  behalf  of  the  infants,  to  set  aside  the  report  of  the 
commissioners,  and  the  assignment  made  by  them,  as  illegal 
and  unjust. 

It  appears,  by  the  evidence  which  has  been  taken  in  sup- 
port of  the  application,  that  the  commissioners  assigned  an 
entire  farm,  which  was  devised  to  one  of  the  minors,  as  a 
portion  of  the  widow's  dower.  It  also  appears  that  nearly 
one  half  of  the  entire  value  of  the  real  estate  devised  to  this 
minor,  consisting  of  the  said  farm  and  of  several  other  tracts 
and  pieces  of  arable,  marsh,  timber,  and  bush  land,  was  as- 
signed to  the  widow  as  her  dower,  while  much  less  than  one- 
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third  in  value  of  the  lands  of  the  other  devisees  were  assigned 
to  the  widow.  It  is  not  claimed  that  there  has  been  aasigned 
to  the  widow  more  than  one  equal  third  in  value  of  the  entire 
real  estate  of  which  her  husband  died  seized,  but  that  the 
assignment  is  illegal  and  unjust  in  its  operations  upon  the 
rights  of  the  several  owners  of  the  land. 

Two  questions  were  raised  upon  the  argument,  viz.  1.  Has 
the  court  power  to  interfere  with  the  admeasurement  of  dower 
ty  the  commissioners  for  the  reason  assigned.  2.  Is  the  as- 
signment illegal  or  inequitable. 

1.  It  is  conceded  that  there  are  grounds  upon  which  the 
court  may  deal  with  the  acts  of  the  commissioners.  The  power 
i«i  expressly  reserved  by  the  statute.    The  report  of  the  com- 
iTkissioners  is  to  be  recorded,  if  approved,  and  confirmed  by 
t-te   court  which  appointed  them,  and  all  persons  concerned 
^re  concluded  by  the  judgment  or  decree  of  the  court ,  not  by 
t.lie  report  of  the  commissioners.     The  limits  of  the  power  of 
"tlie  court  over  the  proceedings  of  the  commissioners  are  not 
defined  by  the  statute.     The  design  of  the  legislature,  in 
iXuthorizing  this  mode  of  proceeding,  was  doubtless  to  furnish 
5x  simple,  economical,  and  expeditious  mode  of  assigning 
<:lower  without  resort  to  the  more  formal  and  dilatory  me- 
thods previously  in  use.     The  statute  was  not  designed  to 
5\flFect,  nor  does  it  purport  to  affect  the  legal  rights  or  int€- 
X'ests  of  the  parties  in  the  subject  matter,  nor  to  deprive 
thither  party  of   any  protection  against  an  infringement  of 
those  rights.     It  was  doubtless  designed  to  leave  the  power 
cf  the  court  over  the  proceedings  of  the  commissioners  so 
l»road  and  unlimited  as  to  afibrd  to  all  parties  concerned  as 
lull  protection  to  their  rights  as  they  were  entitled  to  un- 
der the  subsisting  modes  of  procedure,  either  at  law  or  in 
equity.     The  court  must  have  power,  under  the  statute,  to 
administer  all  the  relief,  legal  or  equitable,  against  an  illegal 
or  unjust  assignment  of  dower  to  which  the  doweress  or  the 
tenant  was  previously  entitled.     Relief  may  be  granted,  at 
the  instance  of  either,  against  any  act  of  the  commissioners 
prejudicial  to  the  legal  rights  of  any  party  concerned  in  the 
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proceedings.   It  is  urged,  that  although  the  court  may  legally  j 
interfere  with  the  proceedings  where  more  or  less  than  on^^ 
third  of  the  entire  real  estate  in  which  the  widow  is  entitl^ed 
to  dower  has  been  assigned  to  her ;  yet  where  the  admeasuxr^ 
ment  of  dower,  as  between  the  widow  and  the  heirs  or  <3.e- 
visees  of  the  entire  estate  is  just,  and  proportioned  to  tH^^ 
respective  rights,  the  court  have  no  power  of  control,  b-O"^' 
ever  unjust  or  unequal  the  assignment  may  be  in  its  op^^'^ 
tions  upon  the  interests  of  the  several  tenants.     This  i&    '^^' 
questionably  placing  the  construction  of  the  statute  upon.    ^^ 
narrow  ground.   It  would  practically  operate  to  effect  a  r**^^* 
cal  change  in  the  legal  rights  of  the  doweress  and  the  ten»»^^' 

At  the  common  law,  if  the  freehold  of  which  dower  i»  ^^ 
mandable  be  in  the  possession  of  divers  persons  by  dififec*^^^ 
titles,  the  wife,  in  a  writ  of  dower  brought  against  on^  ^' 
them,  shall  recover  but  a  third  part  of  the  freehold  whi(?^  ^* 
in  his  possession,  so  that  the  tenant  of  parcel  of  the  freet»-  ^* 
of  which  the  woman  is  dowable  shall  not  be  charged  accC^^  " 
ing  to  the  possession  of  the  whole  freehold  against  his  \^r"i* 
rerkim,  §  423  ;  9  VincrB  Ah,  258,  Dower  X 18. 

According  to  common  right,  the  widow  ought  to  have  o  ^^^  ^ 
a  third  part  of  every  manor  for  her  dower,  though  it  may*^ 
assigned  otherwise  by  consent.     FerkinSy  §  330;  9  Vini^^ 
Ah,  260,  LowiLT   Y  4  ;  Bacons  Ah.,  Dower  D  2 ;  Fark        ^^ 
Dower  255,  262 ;  2  Sellofis  Frac.  211. 

If  the  sheriff,  instead  of  a  third  part,  assign  a  moiety,  t^     ^ 
tenant  has  remedy  against  the  sheriff  by  assize,  or  he  m      ^^ 
have  a  scire  facias  against  the  sheriff'  to  assign  de  novo, 
Vimrs  Ah,  258,  Dower  X  17. 

And  if  the  fissignment  is  fraudulently  made  by  the  sheri      ^ 
equity  will  relieve.     Ilohy  v.  i/o6?/,  1  Vernon  218. 

Had  the  widow  sought  to  recover  her  dower  by  writ 
dower  unde  nihil  hahet,  she  must  have  proceeded  again;- 
each  tenant  separately,  and  could  only  have  recovered  tb--^ — 
one  equal  third  of  each  separate  tract  or  parcel.     Ferkb   "'^^ 
423  ;  Fosdick  v.  Gooding,  1  Gree:nl,  30 ;  1  WojM,  07i  AVc^r^ 
Estate  230. 
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^o  under  the  statute,  either  any  heir  or  the  guardian  of 
^^^y  X3iinor  child  entitled  to  an  estate  in  the  land,  or  any  pur- 
ch<^L.^^r  may  apply  for  the  appointment  of  commissioners  to 
^■®^i  ^^n  dower  in  the  land  in  which  he  is  interested.  And  the 
8|^*^^x:*<dian  of  any  minor  child  or  any  purchaser  conceiving 
"^^^'^^^If  aggrieved  by  the  proceedings,  judgment,  or  decree 
^*  ^^^ra  Orphans  Court  under  the  act  may  appeal.  Nix.  Dig. 
2^^  ,     §  17,  20. 

-t-t    could  not  have  been  the  design  of  the  legislature,  by 
TP^^'*^*:aitting  the  title  of  the  widow  to  dower  in  all  the  lands  of 
*-^i<:ih  the  husband  died  seized  to  be  admeasured  and  assigned 
^    <^iie  proceeding,  to  deprive  the  tenants  of  any  protection 
"^^^lich  they  would  have  been  entitled  if  proceeded  against 
"^^rally,  as  at  common  law.     Nor  can  a  guardian,  by  ap- 
?  3^itig  for  admeasurement  of  dower  under  the  statute  in 
^*^alf  of  all  the  minor  children,  deprive  any  minor  of  the 
:P^otection  to  which  he  would  have  been  entitled  if  the  ap- 
plication had  been  made  on  his  behalf  alone.     And  each  of 
^^  tenants  is  equally  entitled  to  relief,  whether  the  assign- 
"^^ent  is  illegal  or  unequal,  as  between  the  widow's  dower  and 
^-Vie  entire  estate,  or  only  as  between  the  dower  and  the  in- 
^^rest  of  the  several  tenants  individually.     The  principle  is 
^^learly  stated  and  vindicated  in  the  case  of  The  Creditors  of 
^'^coU  V.  Scott,  1  Bays  R.  504.     See,  also.  Wood  v.  Lee,  5 
^Jfonroe  50. 

It  is  evident  that  the  assignment  of  dower,  as  against 
^Jharles   Stretch,  the  tenant  in  fee  of  a  part  of  the  land  in 
^hich  the  widow  is  dowable,  is  both  illegal  and  inequitable. 
*rhe  lands  devised  to  him  by  his  grandfather,  the  husband  of 
the  doweress,  consists  of  one  entire  farm  and  several  other 
distinct  tracts  or  parcels  of  land.     The  commissioners,  in- 
stead of  assigning  to  the  widow  the  one  equal  third  of  each 
separate  tract,  or  even  the  one  equal  third  in  value  of  all  the 
tracts,  have  assigned  to  her  the  entire  farm,  and  nearly  one 
half  in  value  of  all  the  land  devised  to  the  minor.     The  as- 
signment is  in  violation  of  common  right,  illegal,  and  unjust. 
In  making  it,  the  commissioners  exceeded  the  powers  con- 
Vol.  II.  2  l 
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ferred  upon  them  by  their  appointment.  They  were  bound, 
in  the  performance  of  their  duties,  to  have  regard  to  the 
rights  of  the  tenants  of  the  freehold,  and  not  to  exercise 
their  powers  in  violation  of  those  rights. 

This  decision  in  no  wise  trenches  upon  the  title  of  the  wi- 
dow to  the  enjoyment  of  all  her  rights  as  doweress.  But 
those  rights  are  not  to  be  enjoyed  or  enforced  at  the  expense 
of  the  rights  of  the  tenants  of  the  freehold.  She  is  entitled 
to  be  endowed,  as  of  common  right,  of  the  one  equal  third  in 
value  of  each  distinct  farm  or  tract  of  land.  The  purchaser 
of  each  distinct  tract  or  parcel  takes  subject  to  that  right. 
And  if  the  dower  is  otherwise  assigned  to  the  prejudice  of 
the  heir  or  purchaser,  he  is  entitled  to  the  protection  of  the 
court.  Nor  does  this  decision  at  all  conflict  with  the  opinioi 
of  the  Supreme  Court  in  Laird  v.  Wilson,  Penn.  281.  Ii 
that  case  the  land  of  which  the  widow  was  dowable  consisted 
at  the  death  of  the  husband,  of  one  entire  tract.  Admitting 
the  authority  of  that  case  in  its  fullest  extent,  in  regard 
which  it  is  not  intended  to  express  any  opinion,  it  does  n< 
sustain  the  legality  of  the  proceedings  in  this  cause. 

The  report  and  proceedings  of  the  commissioners  must 
set  aside. 


Mary  Hillyer,  appellant,  and  Jesse  F.  Schekck,  appelL^ 

The  right  of  appeal  from  a  sentence  or  decree  of  the  Orphans  Coart  rej  < 
ing  or  admitting  a  will  to  probate,  is  by  the  statute  made  conditio  J 
upon  its  being  demanded  within  thirty  days  after  the  sentence  or  docj 
of  the  Orphans  Court. 

The  thirty  days  are  to  be  computed  not  from  the  time  the  decision  is 
nounced,  but  from  the  time  the  decree  was  reduced  to  writing,  sign 
and  filed,  and  entered  upon  the  minutes  of  the  court. 

The  statute  requiring  the  decrees  of  the  Orphans  Court  to  be  signed  by  t— 
presiding  judge  (Nix.  Dig.  588,  {  63,)  was  designed  rather  to  regnla 
the  mode  in  which  the  decree  should  be  authenticated,  and  its  ezisten 
verified,  than  to  prescribe  an  essential  requisite  to  the  existence  or  ^ 
lidity  of  the  decree.    The  decree,  having  been  duly  made  and  filed,  m^    *7 
be  subsequently  authenticated  by  the  signature  of  the  presiding  judg^i====^' 
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X*l:3«  demand  and  filing  of  the  appeal  in  the  court  below,  and  not  the  pe- 
'tuition  of  appeal  in  this  court,  is  the  demand  of  appeal  intended  by  the 
Cfcct,  and  which,  alone,  is  required  to  be  made  within  thirty  days. 
ITb  «  time  of  filing  the  petition  of  appeal  is  regulated  by  rule  of  oourt,  and 
"^rhenever  the  rule  has  not  been  complied  with,  the  court  may,  in  the 
exercise  of  its  discretion,  release  the  party  from  the  effects  of  his  laches. 
i-^t*  at  the  appellant,  by  her  proctor,  immediately  on  the  decision  being  an- 
'Xiounced  by  the  court,  and  before  the  decree  was  framed  or  its  precise 
'^rms  settled,  gave  notice  orally,  in  the  presence  of  the  adverse  proctor, 
^hat  she  intended  to  appeal  from  said  decision,  is  not  a  sufficient  de- 
'snanding  of  an  appeal. 
^^      iums  that  a  mere  oral  demand  of  appeal,  without  any  instrument  of 
«ppeal  being  prepared,  or  entry  made  on  the  minutes,  or  some  order 
"anade  by  the  court,  is  not,  according  to  the  practice  in  this  state,  a  law- 
:ful  demand  of  an  appeal. 
^-  XI  order  made  by  the  Orphans  Court  more  than  thirty  days  after  the  de- 
cree was  signed  and  filed,  reciting  that  an  appeal  had  been  demanded  in 
open  court,  and  directing  that  the  said  appeal  be  entered,  and  that  re- 
turn be  made  therein  according  to  law  and  the  practice  of  the  court,  is 
not  conclusive  that  an  appeal  had  been  duly  demanded,  when  it  other- 
wise appears  that  the  only  demand  of  appeal  actually  made,  was  an  oral 
declaration  of  the  appellant's  proctor  that  he  intended  to  appeal. 
^*^lie  principle  is  of  universal  application,  that  the  validity  of  an  appeal  is 

to  be  decided  by  the  appellate  tribunal, 
^^^here  the  court  below  met  by  formal  appointment  to  decide  the  cause,  and 
announced  t^e  decision  in  the  hearing  of  both  proctors,  and  immediately 
and  publicly  adjourned  in  the  presence  of  the  proctor  of  the  aggrieved 
party  to  an  early  day,  that  the  decree  might  be  formally  prepared  for 
signature,  and  again  met  on  that  day,  and  signed  the  decree,  which  was 
immediately  placed  on  file,  and  there  remained  until  after  the  time  for 
appealing  had  expired,  no  actual  notice  of  the  signing  of  the  decree  was 
necessary,  nor  is  it  material  whether  the  party  aggrieved  or  her  proctor 
was  actually  in  court  when  the  decree  was  signed.  Parties  are  bound  to 
take  notice  of  the  acts  and  decrees  of  the  court  regularly  made. 
Lf,  however,  the  court  had  met,  and  made  the  decree  privily,  or  without 
full  notice  to  the  appellant,  or  if  the  fact  of  the  decree  had  been  inten- 
tionally concealed  from  the  prootor  of  the  party  aggrieved,  or  its  exist- 
ence denied,  or  any  artifice  or  fraudulent  practice  resorted  to  to  deprive 
him  of  the  opportunity  of  appeal,  the  right  of  appeal  would  not  have 
been  lost. 


Leupp  and  Vroom^  for  appellant. 

That  there  was  no  decree,  because  it  was  not  signed  by 
presiding  judge.    Nix.  Dig.  171,  §  4;  Ibid.  588,  §  15,  53. 
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As  to  the  time  within  which  an  appeal  must  be  demanded. 
Nix.  Dig.  579,  §  16 ;  Clark  v.  Haines,  2  Greens  Ch.  R.  136. 

The  statute  gives  a  right  of  appeal  for  six  months.  Nix. 
Dig.  585,  §  45. 

That  right  cannot  be  taken  away  by  rule  of  court.  Car- 
penter  v.  Titiis,  4  Hoist.  90 ;  Ferguson  v.  Kays,  1  Zab.  431 ; 
Allen  V.  Joyce,  3  JSalsL  135 ;  State  v.  Judge  of  Bergen  Pleas, 
Pmn.  737. 

Speer,  for  respondent,  cited  Nix.  Dig.  579,  §  16 ;  Caldwell 
V.  Mayor  of  Albany,  9  Paige  572 ;  Barclay  v.  Brovm,  7 
Paige  245. 

As  to  what  is  a  sufficient  demand  of  appeal.  Bay  v.  Van 
Rensselaer,  1  Paige  423;  Stone  v.  Morgan,  10  Paige '&15) 
Delany  v.  Noble,  2  Greens  Ch.  R.  559. 

The  Ordinary.  This  case  comes  before  the  court  upon  a 
motion,  on  the  part  of  the  appellant,  for  an  order  upon  the 
Orphans  Court  to  send  up  the  papers,  and  upon  a  cross- 
motion  to  dismiss  the  petition  of  appeal.  The  sole  question 
at  issue  is,  whether  the  appeal  was  demanded,  within  the 
time  prescribed  by  the  statute. 

The  material  facts  are  not  controverted.  The  decision  of 
the  Orphans  Court,  refusing  to  admit  the  instrument  pro- 
pounded as  the  will  of  Josiah  Schenck  to  probate,  was  an- 
nounced by  the  court  on  the  twenty-fifth  of  March,  1862, 
in  the  presence  of  the  proctors  of  the  respective  parties.  The 
proctor  of  the  appellant  thereupon  stated  verbally  that  he 
intended  to  appeal  from  the  decision.  The  court  then  ad- 
journed, in  the  presence  of  the  proctors  of  both  parties,  to 
the  thirty-first  of  March,  when  the  decree  was  signed,  and 
filed  with  the  surrogate. 

On  the  fifth  of  May,  the  following  order  was  made,  and 
filed  in  the  cause.  "  The  appeal  in  the  above  cause  having 
been  demanded  in  open  court,  it  is  ordered  that  said  appeal 
be  entered,  and  that  return  be  made  therein  according  to 
law  and  the  practice  of  the  court." 
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On  the  third  of  June,  application  was  made  by  the  proctor 
of  the  executrix,  by  whom  the  will  was  offered  for  probate, 
to  the  court,  for  an  order  directing  that  the  costs  and  charges 
incurred  by  her  should  be  charged  upon  the  estate,  and  that 
the  original  decree  should  be  amended  in  that  respect.  The 
court  refused  to  alter  the  original  decree,  but  made  an  order 
that  the  costs  should  be  paid  out  of  the  estate. 

The  petition  of  appeal  was  filed  in  this  court  on  the 
eighteenth  of  November,  1862. 

A  decree  of  the  Orphans  Court,  rejecting  or  admitting  a 
will  to  probate,  is  subject  to  an  appeal  to  the  Prerogative 
Court,  "  if  demanded  by  any  of  the  parties  mithin  thirty 
days  after  the  sentence  or  decree  of  the  Orphans  Court." 
Nix.  Dig.  579,  §  16. 

The  right  of  appeal  is  made  conditional,  upon  its  being 
demanded  within  the  time  limited  by  the  statute. 

This  provision  is  not  afifected  by  the  sixth  section  of  the 
act  of  1849.  It  is  expressly  provided,  by  the  seventh  sec- 
tion of  that  act,  that  it  shall  not  be  held  to  apply  to  cases 
where,  by  law,  the  time  within  which  appeals  shall  be  taken 
from  the  orders,  sentences,  and  decrees  of  the  Orphans  Court 
to  the  Prerogative  Court  is  now  limited.     Nix.  Dig.  585. 

Was  the  appeal  in  this  case  demanded  "  within  thirty  days 
after  the  sentence  or  decree  of  the  Orphans  Court?"  The 
thirty  days  are  to  be  computed,  not  from  the  time  the  deci- 
sion is  announced,  but  from  the  time  the  decree  was  reduced 
to  writing,  signed  and  filed,  or  entered  upon  the  minutes  of 
the  court.  Until  then  there  was  no  decree.  And  if  the  de- 
cree was  formally  signed,  the  only  mode  in  which  the  ad- 
verse party  can  be  apprized  of  its  existence  is  by  its  being 
placed  on  the  files  of  the  court.  This  was  done  on  the  31st 
of  March. 

It  is  objected  that  no  decree  was  lawfully  made,  inasmuch 
as  it  wa«  not  signed  by  the  president  judge.  It  is  shown 
that  the  presiding  judge  heard  the  argument,  and  concurred 
in  the  decree  as  pronounced.  The  statute  requiring  the  de- 
crees of  the  Orphans  Court  to  be  signed  by  the  president 

2l* 
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judge,  and  declaring  that  the  record  thereof,  or  a  duly  certi- 
fied copy  of  such  record,  shall  be  evidence  in  all  courts  of 
this  state  {Nix.  Dig.  588,  §  63,)  was  designed  rather  to  regu- 
late the  mode  in  which  the  decree  should  be  authenticated, 
and  its  existence  verified,  than  to  prescribe  an  essential  re- 
quisite to  the  existence  or  validity  of  the  decree.  If  the 
signature  of  the  presiding  judge  is  essential  to  the  existence 
of  the  decree,  it  follows  that  no  decree  can  be  made  by  the 
Orphans  Court  in  the  absence  of  the  presiding  judge.  This 
cannot  be  the  true  construction  of  the  act  The  decree, 
having  been  duly  made  and  filed,  may  be  subsequently  au- 
thenticated by  the  signature  of  the  presiding  judge.  This  I 
understand  to  be  the  general,  if  not  the  uniform  course  of 
practice  that  has  prevailed  since  the  act  of  1855  went  into 
operation.  Decrees  are  constantly  made  and  signed  by  the 
judges  who  hold  the  court  in  the  absence  of  the  presiding 
judge. 

What  constitutes  an  appeal,  or  the  demand  of  an  appeal, 
has  been  the  subject  of  much  discussion  and  of  some  conflict 
of  opinion. 

In  Mecray  v.  Ridvardeon,  at  July  term,  1833,  cited  in  3 
Greens  Ch.  H,  139,  the  appeal  was  dismissed  on  the  ground 
that  the  petition  of  appeal  had  not  been  filed  in  this  court 
within  the  thirty  days  prescribed  by  the  statute.  And  in 
Ddany  v.  Nohle^  at  October  term,  1831,  the  petition  of  ap- 
peal not  having  been  filed  in  this  court  within  the  thirty 
days,  it  was  admitted  by  counsel,  that  if  the  case  came  within 
the  provisions  of  the  statute  the  appeal  was  too  late,  and 
must  be  dismissed.  The  Ordinary,  deeming  the  case  to  be 
within  the  provision  of  the  statute,  and  acting,  probably, 
rather  upon  the  admission  of  counsel,  than  upon  a  careful 
consideration  of  the  question,  dismissed  the  appeal.  In  the 
more  recent  case  of  Clark  v.  Haines,  3  Crreens  Ch,  JR.  136, 
the  Ordinary  refused  to  dismiss  the  appeal  upon  this  ground, 
holding  that  the  demand  and  filing  of  the  appeal  in  the  court 
below,  anl  not  tho  petition  of  appeil  in  this  court,  was  the 
demand  of  appeal  intended  by  tne  act,  and  which,  alone,  is 
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required  to  be  made  within  thirty  days.  This  I  entertain 
no  doubt  is  the  true  construction  of  the  statute.  The  demand 
of  an  appeal  is  always  made  to  the  tribunal  by  whom  the 
cause  is  decided,  and  from  whose  decree  the  appeal  is  taken. 
This  will  appear  very  clearly  by  reference  to  the  practice 
of  the  ecclesiastical  courts,  from  which  our  Orphans  Court 
and  Prerogative  Court  practice  is  mainly  derived.  Thus,  it 
is  said,  "  in  these  matters  of  appeal  there  are  four  times  to 
be  considered.  1.  The  time  of  interposing  the  appeal,  and 
that  is  ten  days,  within  which  time  the  appellant  ought  to 
appeal  either  before  the  judge  by  whom  he  is  grieved  or  be- 
fore a  notary.  2.  The  time  of  desiring  apostles,  or  letters 
dimissory  to  the  appellate  court,  which  is  thirty  days,  within 
which  time  the  letters  must  be  requested  either  from  the 
judge  who  decided  the  cause,  or,  if  he  be  not  found  in  court, 
before  a  notary.  3.  The  time  of  presenting  himself  before 
the  judge  (to  whom  it  is  appealed)  with  the  appeal.  4.  The 
time  of  prosecuting  the  appeal  so  interposed,  which  is  one 
year,  and  sometimes  two  years,  from  the  time  of  the  appeal 
interposed."  Conset's  Prac.  186,  191,  192,  part  5,  ch.  1,  § 
1,  t  1,  §  2,  1  1,  1  3 ;   Cockburna  Prac.  23  i,  Appendix  /, 

117. 

There  is  an  obvious  analogy  between  this  practice  and  our 
own.  Thus  the  appellant  is  required — 1.  To  appeal  within 
thirty  days  after  the  decree.  2.  To  cause  the  proceeding  to 
be  authenticated  and  returned  to  this  appellate  court  within 
twenty  days  from  the  time  of  entering  the  appeal  in  the  court 
below.  3.  To  file  his  petition  of  appeal  to  this  court  with 
the  register  within  fifteen  days  after  entering  the  appeal  in 
the  court  below.  4.  To  prosecute  his  appeal  within  the  time 
limited  by  the  rules  of  this  court. 

If  there  remained  room  for  the  possibility  of  a  doubt  upon 
this  subject,  it  would  be  removed  by  the  recognized  form  of 
appeal,  both  verbal  and  written,  in  the  ancient  precedents. 
Thus,  if  is  said,  "  the  party  against  whom  sentence  is  pro- 
nounced may  (at  the  very  same  time  of  pronouncing  it,  and 
before  the  judge  doth  proceed  to  other  things)  appeal  with 
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the  living  voice  or  by  word  of  mouth  delivered  and  spoke, 
at  the  acta  of  court,  before  the  said  judge  who  doth  pro- 
nounce the  sentence  (who  is  called  the  judge  from  whom  it 
is  appealed).  And  this  appeal  he  may  interpose  in  manner 
and  form  following,  viz  :  I  do  dissent  from  the  pronouncing 
of  this  sentence,  and  do  protest  as  to  the  nullity  thereof,  and 
appeal  from  the  same,  as  null,  invalid,  and  unjust,"  &c.  A 
somewhat  analogous  form  is  adopted  for  the  written  appeal, 
clearly  showing  that  the  appeal  is  made  to  the  judge  a  quo. 
Conset's  Frac,  part  5,  ch.  2,  §  4,  5. 

All  appeals  from  grievances  ought  to  be  made  in  writing, 
and  interposed  within  ten  days  after  sentence  before  the  judge 
who  pronounced  the  sentence,  if  he  can  be  come  at,  if  not, 
before  a  notary  public  and  proper  witnesses.  Cockburn^ 
Frac.  234,  ch.  36,  §  1,  3,  4.  See,  also,  Froctors  Frac.  p. 
68,  part  2,  appeals  159,  160,  acts,  part  3 ;  Cockburna  PraCj 
Appendix  23,  4:th  hist.  340,  ch.  74. 

I  should  not  have  deemed  it  necessary  to  say  so  much  upon 
a  point,  which  I  regard  as  entirely  free  from  doubt,  had  there 
not  prevailed  some  confusion  and  uncertainty  in  our  books 
upon  the  subject,  which  has  served  to  create  embarrassment 
in  practice. 

The  failure,  therefore,  of  the  party  to  file  his  petition  of 
appeal  within  thirty  days  from  the  time  of  the  decree  is 
clearly  not  within  the  provision  of  the  statute.  If  the  ob- 
jection were  confined  to  this  point  alone,  I  should  have  no 
diflBculty  in  sustaining  the  appeal.  The  time  of  filing  the 
petition  of  appeal  is  regulated  by  rule  of  court ;  and  wherever 
the  rule  has  not  been  complied  with  the  court  may,  in  the 
exercise  of  ita  discretion,  release  the  party  from  the  eflFects 
of  his  laches.  In  this  case,  I  think  the  delay  in  filing  the 
petition  of  appeal  is  satisfactorily  accounted  for,  and  creates 
no  embarrassment  in  the  way  of  sustaining  the  appeal.  I  do 
not  understand  that  this  objection  is  seriously  relied  upon  by 
the  appellee.  • 

The  diflBculty  urged  against  the  validity  of  the  appeal  is, 
that  it  was  not  taken  or  demanded  before  the  Orphans  Court 
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within  the  time  limited  by  the  statute.  Two  circumstances 
are  relied  upon  to  support  the  appellant's  claim  to  having  ap- 
pealed in  compliance  with  the  requirements  of  the  statute, 
viz.  1.  That  the  appellant,  by  her  proctor,  immediately  on 
the  decision  being  announced  by  the  court,  gave  notice  in 
the  presence  of  the  proctor  of  the  caveator  that  she  intended 
to  appeal  from  said  decision.  2.  That  the  court  subsequently 
ordered  the  appeal  to  be  entered,  and  return  made  therein, 
according  to  law  and  the  practice  of  the  said  court. 

It  is  urged — 1st,  that  an  appeal  may  be  made  by  word  of 
mouth  or  viva  voce  in  open  court,  and  that  such  appeal  is  as 
valid  as  if  made  in  writing. 

The  statute,  it  is  admitted,  prescribes  no  form  of  appeal. 
It  simply  requires  the  appeal  to  be  made,  without  declaring 
how  it  shall  be  made  or  what  it  is.  The  subsisting  practice 
of  the  courts  must  have  been  within  the  contemplation  of  the 
legislature,  as  in  requiring  a  summons  to  be  issued,  an  affi- 
davit to  be  made,  or  a  notice  to  be  given.  The  legislature 
speaks  of  things  in  esse — of  matters  familiar ;  and  we  turn  to 
the  established  practice  of  the  courts  to  learn  what  they  are. 
I  am  not  aware  that  an  appeal  from  the  decree  of  any  tri- 
bunal, legal,  equitable,  or  ecclesiastical,  ever  has  been,  or 
could  be  taken  by  mere  oral  declaration.  Whatever  may  be 
its  form,  it  must  be  accompanied  by  some  act  or  evinced  by 
some  writing  which  shall  give  it  formal  solemnity,  and  ren- 
der it  readily  susceptible  of  proof.  Thus,  an  appeal  from  a 
justice  of  the  peace  may  be  demanded  viva  voce,  and  entered 
upon  the  docket  of  the  justice,  by  simply  tendering  the  bond 
and  affidavit  required  by  the  statute.  And  this  is  certainly 
in  accordance  with  the  spirit  of  our  laws  and  the  genius  of 
our  legal  institutions.  It  is  not  necessary  that  the  statute 
should  require  a  summons  or  a  notice  to  be  in  writing,  because 
they  are  always  written  and  not  verbal ;  and  the  same,  I  ap- 
prehend, is  true  of  appeals  to  the  Prerogative  Court — they 
have  always  been  written  or  manifest^  by  some  formal  so- 
lemnity. In  this  state,  so  far  as  my  inquiries  have  extended 
or  my  experience  at  the  bar  or  upon  the  bench  has  gone,  ap- 
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peals,  without  exception,  have  been  in  writing.  The  form 
of  the  writing  varies  greatly ;  but  in  all  cases  the  fact  of  the 
appeal  is  evinced  by  a  written  instrument  tendered  to  the 
court  and  filed  by  the  surrogate. 

As  already  said,  by  the  ancient  practice  of  the  ecclesiasti- 
cal courts,  an  appeal  might  be  either  in  writing  or  viva  voce. 
Comet's  Prae.  186,  229,  part  5,  ch.  1,  §  1,  ck,  2,  §  1. 

The  appeal  viva  voce,  however,  does  not  rest  upon  a  mere 
demand  of  appeal ;  but  the  appellant,  after  declaring  that  he 
does  appeal,  and  desires  that  the  apostles,  or  letters  dimissory 
may  be  given  him,  he  proceeds — '*  and  of  this  nullity,  I  do 
also  equally  and  principally  complain  to  you,  and  require 
you,  the  notary  public,  (that  is  the  register  or  writer  of  the 
acts)  to  draw  me  a  public  instrument  upon  this  appeal  thus 
by  me  interposed  ;  and  I  desire  the  witnesses  here  present  to 
give  their  testimony  upon  the  premises."  The  register  there- 
upon prepares  the  instrument,  inserting  the  names  of  the 
witnesses.  Conaeis  Prac.  234,  part  5,  cA.  2,  §  2,  T^  4 ;  Cock- 
burns  Prac.  246,  ch.  37,  §  1,  If  3,  4,  Appendix  II,  24. 

Thus  it  will  be  seen  that  the  appeal  viva  voce  was  not  only 
made  in  the  most  formal  manner,  but  that  it  was  immediately 
reduced  to  writing  and  verified  by  witnesses. 

It  would  be  a  practice  somewhat  in  conformity  with  this, 
if  upon  the  decree  being  made,  the  party  aggrieved  should 
at  once,  in  the  presence  of  the  court,  declare  that  he  ap- 
pealed, and  the  fact  should  at  once  be  entered  upon  the  min- 
utes, and  a  return  be  ordered.  Nothing  of  the  kind  was 
attempted  by  the  appellant  in  this  case.  No  instrument  of 
appeal  was  prepared — no  entry  made  upon  the  minutes — no 
order  made  by  the  court.  Before  the  decree  was  framed,  or 
its  precise  terms  settled,  the  party  declared,  not  that  he  ap- 
pealed, but  that  he  intended  to  appeal  thereafter.  No  appeal 
w^as  in  fact  made  even  viva  voce — no  instrument  in  writing 
was  prepared — no  act  done  to  constitute  an  appeal. 

On  the  fifth  of  May,  more  than  thirty  days  after  the  de- 
cree had  been  signed  and  filed;  the  following  order  was  made 
by  the  court :    *'  The  appeal  in  the  above  cause,  having  been 
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demanded  in  open  court,  it  is  ordered  that  said  appeal  be  en- 
tered, and  that  return  be  made  therein  according  to  law  and 
the  practice  of  the  court."  This  order,  it  is  admitted,  was 
made  and  signed  in  the  absence  of  the  proctor  of  the  cavea- 
tor, without  notice  to  him,  by  three  judges,  no  one  of  whom 
participated  in  the  hearing  of  the  appeal  or  in  making  the 
decree.  It  has  not  since  been  followed  up  or  acted  upon  by* 
the  court.  A  return  has  not  been  made  according  to  law  or 
the  practice  of  the  court.  It  would  be  dangerous  surely  to 
rest  the  fact  of  an  appeal  upon  an  act  thus  done.  But  as- 
suming it  to  have  been  made  in  entire  good  faith,  as  I  doubt 
not  that  it  was,  how  can  it  constitute  a  valid  appeal  ?  Stand- 
ing alone,  the  recital  and  order  can  in  themselves  constitute 
no  appeal  within  the  statute.  If  the  appeal  was  made  at  the 
time  of  making  the  order,  as  it  is  fair  to  infer  that  it  was,  it 
can  amount  to  nothing,  for  it  was  too  late,  the  thirty  days 
having  expired.  Nor  can  it  aid  in  converting  the  viva  voce 
declaration  made  at  the  time  of  pronouncing  the  decision 
into  a  valid  appeal,  for  the  appeal  must  be  accomplished — a 
perfect  valid  act — within  the  thirty  days.  But  it  is  urged 
that  the  court  below  have  themselves  certified  that  an  appeal 
was  demanded  in  open  court,  and  have  made  an  order,  based 
upon  that  fact,  which  this  court  must  recognize.  There  is 
much  force  in  this  suggestion.  And  if  the  evidence  of  the 
appeal  rested  upon  this  order  alone,  the  court  would  at  least 
order  the  papers  to  be  returned,  that  it  might  be  seen  when 
and  how  that  appeal  was  demanded.  But  it  was  admitted, 
upon  the  argument  by  the  counsel  of  the  appellant,  and  is 
expressly  averred  in  the  petition  of  appeal,  that  the  appeal 
thus  alleged  to  have  been  made,  and  ordered  to  be  entered, 
was  the  oral  declaration  made  upon  the  decision  of  the  case, 
and  that  no  other  appeal  was  ever  made.  Admitting,  then, 
that  this  order  was  made  by  judges  fully  cognizant  of  the 
fact  recited  in  the  order ;  that  it  was  made  upon  due  conside- 
ration, and  under  circumstances  which  entitle  it  to  the  force 
of  an  express  adjudication,  that  the  viva  voce  declaration 
was  a  valid  appeal  within  the  meaning  of  the  statute — the 
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facts  being  ascertained — the  question  is  reduced  to  this,  by 
whom  is  the  validity  of  the  appeal  to  be  determined  ?  By 
the  judge  from  whom  or  to  whom  the  appeal  is  taken.  I 
understand  the  principle  to  be  of  universal  application,  that 
the  validity  of  an  appeal  is  to  be  decided  by  the  appellate 
tribunal. 

If,  therefore,  the  court  below  had  formally  decided  that  an 
appeal  viva  voce,  without  an  act  done,  an  entry  made,  or  a 
memorandum  written  at  the  time,  is  a  valid  appeal,  it  would 
not  affect  the  result. 

I  should  have  been  gratified  if  the  court  below  had,  in 
compliance  with  their  order,  sent  up  the  original  papers, 
that  they  might  have  been  seen  and  inspected  here.  But  as 
there  is  in  reality  no  disputed  fact  in  the  case,  an  order  now 
upon  the  court  below  to  return  the  papers  would  create  ad- 
ditional costs  and  be  of  no  practical  benefit. 

There  is  another  fact  in  the  cause  entitled  to  consideration, 
viz.  That  the  proctor  of  the  appellant  was  not  present  when 
the  decree  was  signed,  and  that  he  had  no  actual  notice  of 
its  existence  till  the  time  for  appealing  had  expired.  If  the 
court  had  met,  and  made  the  decree  privily  or  without  full 
notice  to  the  appellant,  clearly  her  right  of  appeal  would  not 
have  been  lost.     Cockbum'a  Ptoc.  352,  ch.  39,  §  1,  19. 

Much  more,  if  the  fact  of  the  decree  had  been  intentionally 
concealed  from  the  proctor  of  the  party  aggrieved,  or  its  ex- 
istence denied,  or  any  artifice  or  fraudulent  practice  resorted 
to  to  deprive  him  of  the  opportunity  of  appeal,  the  right  of 
appeal  would  not  have  been  lost.  But  there  is  no  allegation 
of  fraud  or  unfair  practice.  The  court  met  by  formal  ap- 
pointment to  decide  the  cause ;  the  decision  was  made  in  the 
hearing  of  both  proctors;  an  adjournment  was  immediately 
and  publicly  made  in  the  presence  of  the  proctor  of  the  ag- 
grieved party  to  an  early  day,  that  the  decree  might  be  for- 
mally prepared  for  signature.  On  the  day  thus  designated, 
the  court  met,  the  decree  was  signed,  and  immediately  placed 
on  file,  where  it  thereafter  remained  until  the  time  for  ap- 
pealing had  expired. 
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No  actual  notice  of  the  signing  of  the  decree  was  neces- 
sary, nor  is  it  material  whether  the  party  aggrieved  or  her 
proctor  was  actually  in  court  when  the  decree  was  signed. 
Parties  are  bound  to  take  notice  of  the  acts  and  decrees  of 
the  court  regularly  made. 

As  there  was  manifestly  a  bona  fide  intention  to  appeal, 
I  cannot  but  regret  that  it  has  been  lost  through  mere  inad- 
vertence. But  the  right  of  appeal  and  the  terms  upon  which 
the  right  is  to  be  enjoyed  are  alike  prescribed.  The  rule  is 
inflexible,  and  must  be  maintained. 

The  motion  for  an  order  to  return,  the  papers  is  denied, 
and  the  petition  of  appeal  dismissed  without  costs  to  either 
party,  as  against  the  other. 

Vol.  II.  2  M 
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Charles  F.  Durakt,  appellant,  and  Charles  B.  F,  BacoI! 
and  others,  respondents. 

On  a  bill  filed  to  reform  an  alleged  mistake  in  the  description  of  a  lot  of 
land  conveyed  by  deed  of  bargain  and  sale,  'where  the  allegation  of  com- 
plainant was,  that  the  deed  sought  to  be  reformed  was  made  to  correct  a 
former  deed  betweeh  the  same  parties,  which  was  erroneous  in  conse- 
quence of  a  mistake  of  the  parties  in  supposing  that  two  streets,  at  the 
intersection  of  which  the  lot  was  located,  intersected  each  other  at  right 
angles,  and  that  the  object  of  making  the  second  deed  was  to  square  the 
lots,  and  to  make  the  westerly  line  of  complainant's  lot  perpendicular  to 
one  of  said  streets,  when  in  fact  the  land  conveyed  by  the  second  deed 
was  not  sufficient  for  the  purpose  intended,  and  that  to  accomplish  that 
object  would  require  complainant  to  have  nineteen  feet  more  of  land  on 
the  turnpike  than  was  actually  conveyed  to  him,  it  was  held — 

That  although  there  was  some  parol  evidence  to  show  that,  at  the  time  the 
second  conveyance  was  made,  the  parties  supposed  it  would  square  the 
complainant's  lot  with  the  turnpike,  and  make  the  westerly  line  perpen- 
dicular thereto,  yet  where  there  is  no  evidence  to  show  that  the  grantor 
had  any  intention  to  convey  more  land  than  he  did  convey,  or  that  he 
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would  have  sold  more  than  he  did,  unless  he  had  be^n  paid  an  additional 
price,  or  that  the  grantee'  got  less  land  than  he  bargained  for  or  paid  for 
the  deed  will  not  be  reformed. 

A  deed  for  lands,  after  it  has  been  deliberately  reduced  to  writing,  exe- 
cuted, acknowledged,  and  recorded,  and  has  remained  unquestioned  for, 
many  years,  should  not  be  disturbed  or  made  different  from  what  the 
parties  made  it  on  any  feeble  or  inconclusive  evidence. 

It  may  well  be  doubted  whether  a  court  should  even  attempt  to  reform  a. 
deed  upon  verbal  testimony  alone  when  the  alleged  mistake  is  denied. 


This  case  came  up  on  appeal  from  the  decision  of  the 
Chancellor  dismissing  the  complainant's  bill.  The  opinion 
of  the  Chancellor  will  be  found  in  2  Beasley,  p.  201, 

It  was  argued  in  the  Court  of  Appeals  by 

J.  Weartf  for  appellant. 

A.  0.  Zabriakie,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Van  Dyke,  J.  The  object  of  the  bill  in  this  case  is  to 
reform  and  correct  an  alleged  mistake  in  the  description  of 
a  lot  of  land,  situate  in  Jersey  City,  on  the  north  side  of 
Newark  avenue,  and  on  the  west  side  of  Warren  street,  at 
or  near  the  intersection  of  the  two  streets.  The  description 
is  contained  in  a  deed  from  John  Van  Vorst  to  William  Du- 
rant, dated  the  twelfth  day  of  October,  1830,  which  lot  of 
land  is  now  owned  by  the  complainant. 

The  complainant  alleges,  in  his  bill,  that,  in  the  year 
1827,  the  said  John  Van  Vorst,  for  the  consideration  of  $10(.), 
sold  and  conveyed  to  the  said  William  Durant  a  lot,  fifty 
feet  front  and  one  hundred  feet  deep,  on  the  north  side  of 
said  Newark  avenue  and  on  the  westerly  side  of  said  War- 
ren street,  and  in  the  corner  formed  by  the  intersection  of 
the  two  streets ;  that,  at  the  time  Warren  street,  although 
laid  out,  had  no  visible  existence,  and  that  the  precise  place 
of  its  location  was  unknown,  but  that  it  was  believed  it  crossed 
Newark  avenue  at  right  angles. 

That  the  said  William  Durant  took  possession  of  the  said 
lot,  and  built  thereon  two  frame  buildings,  occupying  the 
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whole  of  the  front  of  the  said  lot;  that  it  was  afterward  dia- 
covered  that  the  said  streets  did  not  cross  each  other  at  right 
angles,  but  in  such  way  that  they  would  form  a  very  acute^ 
angle  at  such  intersection ;  and  that,  as  a  consequence,  the 
buildings  so  erected  were  not  wholly  on  the  lot  so  conveyed, 
but  projected  over  and  covered  other  lands  of  the  said  John 
Van  Vorst. 

That  to  remedy  this  difficulty,  and  with  intent  to  make 
the  lot  of  Durant  square  on  the  turnpike  road,  and  his  west- 
erly line  perpendicular  thereto,  he,  on  the  twelfth  of  October, 
1830;  for  the  consideration  of  $25,  purchased  of  said  John 
Van  Vorst  sufficient  land  on  the  westerly  side  of  said  lot  to 
make  the  land  of  said  Durant  square  with  the  said  turnpike 
road,  and  the  westerly  line  thereof  perpendicular  thereto ; 
that  the  land  so  purchased  was  a  certain  gore  piece  of  land, 
and  was  particularly  described  in  the  deed  of  conveyance 
for  the  same,  as  "  all  that  certain  half  lot,  gore,  piece,  or 
parcel  of  land,  situate,  lying,  and  being  in  the  town  of  Jersey, 
in  the  township,  county,  and  state  aforesaid,  and  lying  on  the 
north  side  of  the  turnpike  road  leading  from  and  through 
the  town  of  Jersey  aforesaid  to  the  town  of  Bergen,  butted 
and  bounded  on  the  northwesterly  line  of  Charles  F.  Durant's 
lot,  fronting  on  the  said  turnpike  road  twenty-six  feet  from 
the  line  of  said  Charles'  lot,  and  thence  running  diagonally 
to  the  rear  of  said  Charles'  lot,  forming  a  triangle,  the  base 
of  which,  lying  along  the  line  of  said  Charles'  lot,  is  one  hun- 
dred feet  deep  from  said  turnpike  road,  and  the  perpendicu- 
lar along  said  road  twenty-six  feet ;"  that  the  object,  inten- 
tion, and  agreement  of  the  parties  to  such  conveyance  was 
to  give  Durant  a  lot  fronting  square  on  said  turnpike  road, 
and  to  make  his  westerly  line  thereof  perpendicular  thereto, 
and  that  the  distance  of  twenty-six  feet  along  the  turnpike 
road  was  inserted  in  the  deed  upon  the  supposition  that  the 
same  would  reach  a  point  that  would  make  said  lot  square 
as  aforesaid,  and  the  westerly  line  perpendicular  to  said 
road,  but  that,  in  point  of  fact,  it  requires  a  distance  of  fifty- 
five  feet  along  said  road  to  make  the  lot  square  as  aforesaid, 

2m 
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and  to  reform  and  correct  the  last  mentioned  deed  by  extend- 
ing the  line  along  said  road  to  the  distance  of  fifty-five  feet, 
.instead  of  twenty-six  feet,  ia  the  object  of  the  bill.  All  these 
allegations  of  the  bill,  so  far  as  they  charge  or  state  that 
the  object  or  intention  of  the  parties  to  the  deed  was  to  make 
it  difierent  from  what  it  appears  to  be  on  its  face,  or  to  ex- 
tend the  line  on  the  turnpike  beyond  the  twenty-six  feet,  or 
to  make  Durant's  westerly  line  at  right  angles  with  said 
road,  or  that  it  was  the  intention  of  the  parties  to  it,  in  any 
way  or  manner,  to  include  any  more  land  in  the  deed  than 
the  twenty-six  feet  front  would  cover,  or  that  there  was  any 
mistake  or  misunderstanding  about  it,  are  all  explicitly  de- 
nied in  the  answer;  and  this  places  the  complainant  under 
the  necessity  of  proving  all  the  material  allegations  in  his 
bill.  Has  he  done  so,  is  the  important  and  controlling  ques- 
tion in  the  case.  It  matters  not  what  else  he  may  have 
proved.  If  he  has  not  proved  these  important  matters,  his 
case  cannot  be  sustained. 

It  may  be  observed  here  that  evidence  to  sustain  such  a 
claim  should  be  of  the  most  satisfactory  kind.  A  deed  for 
lands,  after  it  has  been  deliberately  reduced  to  writing,  de- 
liberately signed  and  sealed,  and  acknowledged  and  placed 
upon  the  public  record  of  the  county,  and  when  such  deed 
has  remained  unquestioned  for  a  long  period  of  years,  should 
not  be  disturbed  and  alteired,  and  made  different  from 
what  the  parties  made  it  on  any  feeble  or  inconclusive  evi- 
dence. It  should  be  so  clear  and  certain  as  to  leave  little,  if 
anything,  for  doubt.  Title  to  land  by  bargain  and  sale  can 
only  take  place  by  writing  and  seal,  and  it  may  well  be 
doubted  whether  a  court  should  ever  attempt  to  reform  a 
deed  upon  verbal  testimony  alone  when  the  alleged  mistake 
is  denied ;  but  assuming  that  this  may  be  done,  what  has 
the  complainant  proved  in  this  case  to  justify  the  court  in 
exercising  this  important  but  somwhat  dangerous  power? 

The  only  evidence  that  can  be  considered  as  bearing  upon 
the  case  at  all  is  that  of  Jonathan  I.  Durant  and  Samuel  Gaa- 
sedy.     According  to  the  evidence  of  Mr.  Dorant,  the  object 
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of  the  parties  in  making  the  second  deed  was  to  square  the 
lot,  but  this  they  certainly  did  not  do — for  while  they  added 
the  twenty-six  feet  gore  on  the  west  they  left  the  east  side 
the  same  as  it  was  before,  and  thereby  made  Durant's  lot 
seventy-six  feet  in  front,  and  fifty  in  the  rear,  which  was  far 
from  being  square ;  and  if  they  had  added  fifty-five,  instead 
of  twenty-six  feet  on  the  turnpike,  it  would  still  be  far  from 
square. 

The  testimony  of  Mr.  Cassedy  is  very  much  to  the  same 
purport ;  their  object,  acxjording  to  him,  seemed  to  have  been 
to  square  the  lot,  and  this  was  to  have  been  done  by  adding 
more  land  on  the  westerly  side.  Nothing  seems  to  have  been 
said  or  done  about  giving  up  any  land  on  the  east  side  in 
compensation  for  what  was  added  on  the  west  by  way  of 
squaring  the  lot,  and  nothing  appears  to  have  been  contem- 
plated— certainly  nothing  was  done,  except  to  purchase  ad- 
ditional land  on  the  westerly  side.  Durant  fixed  the  quantity 
which  he  would  need  to  accomplish  his  purpose  at  twenty- 
six  feet  in  front,  and  nothing  in  the  rear.  Mr.  Van  Vorst 
agreed  to  sell  him  the  quantity  thus  named  for  twenty-five 
dollars,  which  he  did,  and  made  the  deed  acordingly.  This 
was  the  whole  of  the  transaction  in  substance.  It  may  be 
true  that  all  parties  at  the  time  were  under  the  impression 
that  the  quantity  thus  added  would  make  the  westerly  line 
at  right  angles  with  the  road,  or  nearly  so ;  but  no  pains 
were  taken  to  see  whether  it  were  so  or  not,  and  there  is 
not  a  particle  of  evidence  to  show  that  Van  Vorst  had  the 
slightest  intention  of  selling  or  conveying  any  more  land 
than  he  did  then  convey,  or  that  he  would  have  sold  a  foot 
more  of  land  than  he  did  sell,  unless  he  had  been  paid  an 
additional  compensation  therefor,  Durant  got  the  whole  length 
that  he  asked  for  and  all  that  he  bargained  for,  and  he  paid 
for  nothing  that  he  did  not  get.  On  what  principle  it  is,  then, 
that  he  now  claims  that  which  he  never  asked  for,  that  which 
he  never  bargained  for,  and  that  which  he  never  paid  for,  it 
i.^  difficult  to  perceive. 

I  cannot  see,  from  the  evidence,  that  any  deception  was 
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practised  or  mistake  made.  If  Durant  did  not  think  proper 
to  have  a  measurement  made  of  what  he  desired,  but  saw  fit 
to  make  a  guess  on  the  subject,  and  it  turned  out  that  the  pur- 
chase did  not  answer  his  purpose  quite  aa  well  as  he  ex- 
pected it  would,  it  was  an  error  of  his  own  alone,  but  it 
furnished  no  reason,  then  or  now,  nor  at  any  after  time,  for 
compelling  Mr.  Van  Vorst  or  his  descendants  to  convey  to 
him  other  lands  never  asked  for,  or  purchased  or  paid  for,  and 
without  any  additional  compensation,  so  that  his  original 
design,  if  he  had  one,  of  having  his  westerly  line  at  right 
angles  with  the  road,  might  be  carried  out. 

It  may  also  be  remarked  of  this  evidence,  that  if  it  were 
much  more  clear  and  explicit  in  its  terms  than  it  is,  it  would 
still  be  dangerous  in  the  last  degree  to  rely  upon  in  so  im- 
portant a  matter.  However  intelligent  and  upright  the 
witnesses  may  have  been,  they  are  called  on,  after  a  lapse  of 
nearly  thirty  years,  to  detail  not  so  much  the  acts  of  the 
parties,  for  their  acts  are  all  the  other  way,  but  to  repeat  the 
conversations  they  had,  as  well  as  the  casual  remarks  of  the 
parties.  That  such  accounts  of  such  conversations  should  be 
allowed  to  prevail  over  the  solemn  deed  actually  made  and 
executed  by  the  parties  at  the  time  would  seem  to  be  strange 
indeed.  It  would  be  substituting  memory,  in  its  frailest  form, 
for  the  highest  and  most  reliable  evidence  known  to  the  law. 

But  the  complainant  insists  that  his  claim  is  sustained  by 
the  description  in  the  deed  itself.  If  this  were  so,  it  would 
scarcely  be  necessary  to  ask  to  have  it  changed.  The 
word  ^^perpendicular*'  which  is  the  only  one  relied  on,  as 
introduced  into  this  description,  is  wholly  meaningless  and 
of  no  significance  at  all.  We  are  informed,  by  the  descrip- 
tion, that  the  lines,  courses,  and  distances  given  form  a  tri- 
angle, the  base  of  which,  that  is  the  base  of  the  triangle,  is 
along  the  northwesterly  line  of  Charles  F.  Durant's  lot  one 
hundred  feet,  and  the  perpendicular,  that  is  the  perpendicular 
of  the  triangle,  is  along  the  said  road  twenty-six  feet,  but 
what  the  road,  which  is  made  the  perpendicular  of  the  tri- 
angle, is  perpendicular  to  we  are  in  no  way  informed.    The 
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natural  inference  is  that  it  means  perpendicular  to  the  base, 
for  that  is  the  last  and  only  other  line  spoken  of  in  the  de- 
scription of  the  triangle,  as  such.  If  it  means  this,  the  word 
is  very  improperly  used,  for  the  base  of  the  triangle,  as  given, 
is  the  easterly  line  of  the  lot  thereby  conveyed,  which  it  is 
manifest  enough  is  very  far  from  being  perpendicular  to  the 
turnpike  road.  If  perpendicular  to  the  westerly  line  is 
meant,  and  it  does  not  say  so,  it  is  almost  as  far  from  the 
truth ;  for  that  line,  made  to  commence  twenty-six  feet  from 
the  lot  first  conveyed,  and  running  thence  to  the  rear  there- 
of, is  also  far  from  being  perpendicular  to  the  road. 

But  what  must  entirely  overthrow  the  construction  con- 
tended for  by  the  complainartt,  if- the  deed  be  appealed  to,  is 
that,  in  describing  the  westerly  line,  it  is  not  only  not  termed 
a  perpendicular,  but  it  is  in  express  language  called  a  diag- 
onal line,  running  "  diagonally"  from  the  turnpike.  Why 
the  parties  and  their  scriveners  should  have  used  the  word 
diagonally,  if  they  all  understood  it  to  be  perpendicularly,  it 
is  diflBcult  to  see.  The  claim,  then,  is  weakened  much  more 
than  strengthened  by  an  appeal  to  the  deed  itself.  But  if  it 
were  expressed  in  unmistakable  terms  that  the  westerly  line 
was  perpendicular  to  the  road,  it  would  not  and  could  not 
prove  that  Durant  did  not  get  every  inch  for  which  he  bar- 
gained and  for  which  he  paid,  nor  would  it  prove  that  the 
parties,  or  either  of  them,  intended  to  include  any  more  land 
in  the  deed  than  what  is  therein  clearly  enough  expressed. 

The  complainant,  in  the  argument  of  his  own  case,  which 
he  did  in  the  most  learned,  scientific,  and  artistic  manner, 
seems  to  think  that  he  has  discovered  in  the  defendant's 
answer,  in  their  evidence,  and  also  in  the  opinion  of  the  Chan- 
cellor, something  that  is  not  accordant  with  his  views  of  the 
innumerable  angles  and  triangles,  and  every  other  kind  of 
angles  which  he  exhibited,  and  to  which  he  referred,  some- 
thing that  is  not  exactly  perpendicular,  some  departure  from 
the  radiiLS  vector  or  disregard  of  Kepler's  second  law.  This 
may  all  be  so.  I  shall  not  question  it — for  I  do  not  think  that 
either  ordinary  or  extraordinary  skill  and  attainments  can 
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solve  all  the  remarkable  propositions  for  which  he  contended; 
but  if  we  admit  them  all  to  be  true,  I  do  not  "see  that  they 
throw  any  light  whatever  on  the  important  but  very  pUiin 
question  on  which  we  are  to  decide.  I  do  not  see  that  they 
go  one  step  toward  proving  that  there  was  any  design,  inten- 
tion, or  understanding  by  the  parties,  or  either  of  them,  to 
the  deed  of  1830,  that  Durant  was  to  have  fifty-five  addi- 
tional feet  on  the  turnpike,  instead  of  twenty-six,  or  that  his 
deed  does  not  cover  to  the  full  the  entire  area  of  ground  that 
it  was  intended  to  cover. 

I  think,  therefore,  that  the  evidence  wholly  fails  to  sustain 
the  claim  that  the  complainant  has  made,  and  that  the  Chan- 
cellor's decision  dismissinc^^  Wfl  is  right. 

For  affirmance — Brown,  Combs,  CoRNELisoir,  Elmer, 
Kennedy,  Van  Dyke,  Whelpley,  Wood — 8* 

For  reversal — None. 


The  New  Jersey  Zinc  Company,  appellants,  and  T?he 
Boston  Franklinite  Company,  respondents. 

Decided  at  November  Term,  1862. 

The  Sussex  Zinc  Company  agreed,  under  seal,  to  transfer  to  the  New  Jer- 
sey Zinc  Company  all  their  stock  and  all  their  property,  real  and  per- 
sonal. Both  parties  applied  to  the  legislature,  and  procured  an  act 
authorizing  it  to  be  done.  Under  the  agreement  and  act,  the  Sussex 
Company  transferred  to  the  other  company  all  its  stock,  21,849  shares, 
not  issued  to  individuals,  and  all  its  stockholders  transferred  all  their 
shares,  26,151,  and  the  New  Jersey  Zinc  Company  issued  a  like  amount, 
48.000  shares,  of  their  own  stock  in  payment.  A  year  afterwards,  while 
three  of  the  directors  of  the  Sussex  Company  had  not  yet  transferred 
thirty  shares  out  of  the  48,000  to  the  Zinc  Company,  they  applied  to  the 
legislature,  and  got  the  name  of  the  Sussex  Company  changed  to  that  of 
the  Franklinite  Company,  and  48,000  shares  of  additional  stock,  and 
then  also  transferred  the  said  thirty  shares  of  old  stock. 

Held,  1st.  That,  by  these  proceedings,  the  New  Jersey  Zinc  Company  be- 
came entitled  in  equity  to  all  the  property  owned  by  the  Sussex  Company 
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at  the  time  of  the  transfer  of  the  stock,  and  that  Chancery  will  protect 
the- former  in  itti  use. 

2d.  That  the  Franklinite  Company,  as  regards  the  property  owned  by 
the  Sussex  Company  at  the  time  of  said  transfer  of  stock,  is  a  new  cor> 
poration,  and  as  such  has  no  title,  either  equitable  or  legal,  to  the  pro- 
perty the  Sussex  Company  had  so  agreed  to  convey. 

3d.  If  the  Franklinite  Company  is  not  a  new  corporation,  but  the  Sussex 
Company  under  a  new  name,  then  the  increa.sed  stock,  as  well  as  the  old 
stock,  belongs  in  law  and  equity  to  the  Zinc  Company,  as  owners  of  the 
old  stock. 

A  deed  conveys  to  the  Zinc  Company  "  all  the  zinc  ores  in  the  following 
described  premises,"  going  on  describingthem  by  metes  and  bounds  ;  and 
then  adds,  "  and  also  all  the  estate,  right,  and  title  of  the  said  parties  of 
the  first  part  in  the  before  described  premises." 

Scld  that  it  conveyed  all  the  right  of  the  parties  of  the  first  part  in  the 
described  premises.  ^^^"^^      / 

A  deed  conveys  to  the  grantee  all  th^Siilb  and  other  ores,  except  the 
ore  called  franklinite  and  iron  ore,  where  it  exists  separate  from  the 
zinc,  "to  have  and  to  hold  all  the  zinc  and  other  ores,  except  the  ore 
called  franklinite,  where  it  exists  separate  and  distinct  from  the  zinc." 

Held,  that  the  deed  conveys  all  the  zinc  ores  when  the  franklinite  was 
mixed  mechanically  with  the  zinc. 

A  deed  conveys  all  the  zinc  and  other  ores,  and  excepts  the  ore  called 
franklinite ;  the  complainant  claims  a  vein  of  ores  as  passing  by  the 
name  of  zinc,  the  defendants  claim  the  same  vein  as  excepted  under  the 
name  of  franklinite. 

Held,  that  what  was  meant  by  the  word  zinc  might  be  explained  by 
evidence  dehors  the  deed,  and  that  under  such  evidence  the  vein  in  dis- 
pute passed  under  the  name  of  zinc. 

To  arrive  at  the  true  construction  of  the  word  "  premises,"  as  used  in  this 
deed,  it  is  competent  for  the  court  to  resort  to  the  previous  written 
agreement  between  the  parties,  in  fulfilment  of  which  the  deed  was 
read,  to  ascertain  from  that  what  the  grantors  contracted  to  convey. — 
Fer  B&owv,  J. 

This  was  an  appeal  from  the  decision  of  the  Chancellor, 
reported  in  2  Beasley,  p.  322. 

Bradley  and  Zabriskie,  for  appellants. 

Hamilton  and  McCarter,  for  respondents. 

The  following  opinions  were  delivered  in  the  Court  of  Ap- 
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Vredenburgh,  J.  The  Bostx)n  Franklinite  Company  hold 
under  the  mortgage  and  sheriflF's  deed  from  the  New  Jersey 
Franklinite  Company.  Their  cross-bill  shows  that  the  rights 
of  the  New  Jersey  Zinc  Company  are  excepted  out  of  their 
deed,  and  that  they  are  chargeable  with  notice  of  the  pro- 
ceedings of  the  first  mentioned  suit,  and  only  claim  to  repre- 
sent the  rights  of  the  New  Jersey  Franklinite  Company. 
We  may  therefore  consider  the  New  Jersey  Zinc  Company, 
complainants,  and  the  New  Jersey  Franklinite  Company,  de- 
fendants, as  the  only  litigants  here,  and  which  for  brevity  I 
shall  hereafter  call  the  Zinc  Company  and  the  Franklinite 
Company. 

There  is  in  the  county  of  .Stt4S6x  a  tract  of  land,  of  about 
92  acres,  called  Mine-hill.''  Nearly  through  its  centre  runs, 
north  and  south,  a  vein  of  ore,  composed  of  zinc  ores  and  a 
peculiar  kind  of  iron  or  zinc  ore  called  franklinite,  mixed 
mechanically  together  like  wheat  and  chajflf  in  the  same 
bushel. 

In  1857,  both  parties  were  taking  ore  out  of  it.  Chancery 
has  perpetually  enjoined  the  Zinc  Company,  and  permitted 
the  other  to  go  on,  and  the  question,  which  of  these  parties 
has  in  a  court  of  equity  the  better  right  to  the  use  of  this 
vein,  is  now  before  us  for  final  adjudication. 

Both  parties  claim  title  through  a  deed,  dat^d  the 
lOth  of  March,  1848,  from  Samuel  Fowler  to  a  corporation 
called  the  Sussex  Zinc  Company.  Both  parties  claim  under 
this  Sussex  Company.  The  Zinc  Company  claim  that,  in 
1851  and  1852,  the  said  Sussex  Company  sold  and  trans- 
ferred all  their  legal  and  equitable  estate  in  this  vein  to 
them.  The  Franklinite  Company  claim  that  no  such  trans- 
fer was  ever  made  to  the  Zinc  Company,  and  that  the  legis- 
lature, on  the  26th  of  January,  1853,  changed  the  name  of 
the  Sussex  Company  to  that  of  the  New  Jersey  Franklinite 
Company,  and  that  they,  too,  are  the  Sussex  Company  under 
a  new  name,  and  as  such  own  this  vein.  Upon  this  issue 
Chancery  has  decreed  in  favor  of  the  Franklinite  Company. 

The  question  to  be  solved  therefore  is,  whether  the  Sussex 
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Company,  now  called  the  Franklinite  Company,  have  trans- 
ferred their  right,  equitable  or  legal,  in  this  vein  to  the  Zinc 
Company. 

I  shall  first  inquire  as  to  the  condition  of  the  equitable 
title. 

This  Sussex  Company  was  chartered  in  January,  1848. 
In  1849,  another  company  was  chartered,  by  the  name  of  the 
New  Jersey  Exploring  and  Mining  Company,  whose  name, 
in  1852,  was  also  changed  to  that  of  the  New  Jersey  Zinc 
Company,  who  are  the  present  complainants.  On  the  4th 
of  September,  1851,  before  the  name  of  either  party  was 
changed,  these  two  companies  came  together,  and  entered 
into  an  agreement,  under  their  respective  corporate  seals,  in 
the  following  words :  "  This  agreement,  made  at  the  city  of 
Newark,  state  of  New  Jersey,  this  4th  day  of  September, 
1851,  between  the  Sussex  Company  and  the  Exploring  Com- 
pany, both  corporations  chartered  by  the  legislature  of  the 
state  of  New  Jersey,  witnesseth  that,  for  the  mutual  interest 
of  both  the  said  companies,  they  have  agreed  to  unite  their 
properties,  and  to  carry  on  their  joint  business  under  one 
organization,  that  of  the  Exploring  Company.  The  Sussex 
Company  agree  hereby  to  convey  to  the  said  Exploring  Com- 
pany all  the  real  and  personal  estate  of  the  said  Sussex  Com- 
pany, and  all  mines  and  minerals,  leases  and  rights,  and  all 
the  capital  stock  belonging  to  the  said  company  not  issued 
to  individuals ;  and  the  said  Exploring  Company  agree  to  re- 
cognize and  admit  the  whole  stock  of  the  said  Sussex  Com- 
pany to  the  same  dividends  as  the  stock  of  the  said  Explor- 
ing Company,  and  the  individuals  now  holding  the  stock  of 
the  said  Sussex  Company  shall  be  entitled,  equally  with  the 
holders  of  the  stock  of  the  Exploring  Company,  to  all  divi- 
dends and  to  all  the  properties,  both  real  and  personal,  of 
the  said  companies.  The  Exploring  Company  is  to  sell  and 
dispose  of  the  stock  of  the  said  Sussex  Company  not  already 
issued,  and  agrees  to  apply  the  proceeds  thereof  in  extending 
the  manufacturing  works  now  owned  by  the  said  Exploring 
Company,  and  to  the  payment  of  all  debts  or  demands  against 

Vol.  II.  2n 
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either  company,  and  in  any  other  way  which  may  tend  to 
promote  the  joint  interest  of  the  respective  stockholders. 

This  union  is  based  upon  the  principle  of  entire  equality 
between  the  individual  stockholders  composing  shareholders 
of  each  company.  It  is  contemplated  to  apply  to  the  legis- 
lature of  New  Jersey  for  an  increase  of  capital  stock  of  the 
Exploring  Company  to  an  amount  equal  to  that  of  the  Sussex 
Company ;  and  in  case  of  such  increase,  then  the  said  stock 
of  the  said  Sussex  Company  is  to  be  surrendered,  and  the  said 
stock  of  the  said  Exploring  Company  issued  in  lieu  thereof. 
The  real  estate  of  the  said  Sussex  Company  and  all  per- 
sonal property  is  to  be  transferred  to  the  said  Exploring  Com- 
pany, thus  forming  a  complete  union,  and  bringing  together 
and  uniting  under  one  charter  all  the  property,  rights,  or 
advantages  now  owned  and  enjoyed  by  both  said  companies. 
But  until  such  legislative  sanction  shall  be  obtained,  the  en- 
tire management  of  the  joint  property  shall  be  vested  in  the 
Exploring  Company,  and  all  dividends  shall  be  declared  and 
paid  equally  upon  the  issued  stock  of  both  companies. — In 
witness  whereof,  the  presidents  of  the  two  companies  have 
hereunto  respectively  set  their  hands  and  affixed  the  corpo- 
rate seals  of  the  respective  companies  the  day  and  year  first 
above  written. 

[seal.]  James  L.  Curtis, 

Preset  of  the  Exploring  Company. 

[seal.]  J.  Elnathan  Smith, 

Preat  of  the  Stisaex  Company. 
Witness — Thomas  Duguid." 

Under  this  agreement  both  parties  did,  at  the  next  session 
Kjf  the  legislature,  apply  and  obtain,  on  the  12th  of  February, 
1852,  an  act  in  the  following  words,  viz :  "  A  supplement  to 
An  act  entitled,  an  act  to  incorporate  the  Exploring  Com- 
pany. 

"  Whereas  it  has  been  thought  expedient,  by  parties  own- 
ing certaitt  zinc  mines  in  the  county  of  Sussex,  state  of  New 
Jersey,  for  the  purpose  of  more  economically  working  and 
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developing  the  same,  to  place  such  mines  under  the  manage- 
ment of  one  corporation ;  and  whereas  an  arrangement  by 
and  between  the  Exploring  Company  and  the  Sussex  Com- 
pany is  contemplated — in  accordance  with  such  views — 

1.  Be  it  enacted,  that  the  Exploring  Company  shall  here- 
after be  known,  in  fact  and  in  name,  by  the  name  of  '  the 
New  Jersey  Zinc  Company,'  and  by  that  name  shall  hereafter 
be  a  body  politic  and  corporate,  and  shall  possess  and  exer- 
cise all  the  corporate  powers  and  franchises,  and  be  subject 
to  all  the  liabilities  and  restrictions  of  the  said  exploring  and 
mining  companies. 

2.  That  the  New  Jersey  Zinc  Company  is  hereby  author- 
ized to  purchase  and  receive,  and  the  Sussex  Company  is 
hereby  authorized  to  transfer  all  the  mines  and  mineral 
rights,  or  any  portion  thereof  now  held  or  owned  by  the  said 
Sussex  Company,  upon  such  terms  as  the  two  companies  may 
agree  upon ;  and  the  capital  stock  of  the  said  Zinc  Company 
may  be  increased,  and  its  stock  issued  for  the  purchase  of 
mines  and  mineral  rights  to  the  amount  heretofore  author- 
ized by  the  charter  of  the  said  companies. 

3.  That  the  directors  of  the  Zinc  Company  may  be  in- 
creased to  twelve. 

4.  The  Zinc  Company  performed  faithfully  aU  the  agree- 
ment on  their  part  to  be  performed.  Their  part  of  the 
agreement  was  to  recognize  and  admit  the  whole  stock  of 
the  Sussex  Company  to  the  same  dividends  as  their  own 
stock ;  and  in  case  of  the  increase  of  the  zinc  stock  by  the 
legislature,  then  the  stock  of  the  Sussex  Company  was  to  be 
surrendered,  and  the  Zinc  Company  issue  their  own  stock  in 
lieu  thereof.  This  they  have  fully  done.  Thus  Major  Far- 
rington  says :  *  The  individual  shareholders  of  the  Sussex 
Company,  in  pursuance  of  the  agreement  between  the  two 
companies,  surrendered  their  stock  certificates  to  the  Zinc 
Company,  and  received  a  corresponding  number  of  shares  in 
the  stock  of  the  Zinc  Company.  The  stock  that  had  not 
been  issued  by  the  Sussex  Company  was  sold  by  the  Zinc 
Company,  and  the  proceeds  apj)lied  for  the  uses  and  benefits 
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of  said  company,  and  the  act  of  union,  as  contemplated  by 
the  agreement  referred  to,  was  considered  as  perfected  and 
fully  consummated.' " 

James  L.  Curtis,  another  of  the  main  witnesses  of  the 
Boston  Company,  says  :  "  I  was  one  of  the  first  directors  of 
both  the  Sussex  and  the  Exploring  companies.  There  was 
an  agreement  entered  into  between  them,  in  1851,  to  trans- 
fer the  property  of  the  Sussex  Company  to  the  Exploring 
Company,  which  was  carried  into  effect.  The  Sussex  Com- 
pany conveyed  its  rights  to  the  Zinc  Company.  I  held  seve- 
ral thousand  shares  of  the  Sussex  Company  stock,  and  re- 
ceived therefor  shares  in  the  Zinc  Company  stock  to  the 
same  amount  at  the  time  of  the  consolidation." 

Christian  E.  Detmold,  a  witness  on  the  part  of  the  Zinc 
Company,  says,  that  he  became  connected  with  the  Zinc 
Company  in  1852,  and  was  its  president  from  the  beginning 
of  1853  until  the  latter  part  of  1856.  Being  shown  the 
agreement  of  September  4th,  1851,  says,  "  I  am  perfectly 
familiar  with  that  agreement.  After  that  was  made,  an  act 
of  the  legislature  was  obtained  increasing  the  stock  of  the 
Zinc  Company  $000,000,  making  the  entire  capital  $1,200,- 
000.  Thereupon  the  stockholders  of  the  Sussex  Company 
surrendered  their  certificates  of  shares  therein,  and  received 
in  lieu  thereof  an  equal  amount  of  shares  in  the  Zinc  Com- 
l^any.  I  think  there  was  $326,000  worth  of  new  zinc  stock 
issued  in  return  for  that  amount  of  Sussex  stock.  The  Sus- 
sex Company  had  originally  $600,000  worth  of  stock  in 
48,000  shares,  at  $12.50  each  ;  of  that  they  had  sold,  prior 
to  the  amalgamation,  26,151  shares,  and  retained  21,849 
shares,  which  latter  were  transferred  to  the  Zinc  Company 
l»y  the  Sussex  Company,  and  the  Zinc  Company  issued  in 
lieu  thereof,  from  time  to  time,  their  own  stock  to  the  same 
amount.  The  26,151  shares  of  the  Sussex  Company,  being 
in  the  hands  of  private  stockholders,  were  surrendered  by 
them  to  the  Zinc  Company,  and  in  lieu  thereof  there  was 
issued  to  them  the  like  amount  of  the  zinc  stock.  The  Zinc 
Company  received  no  other  Cbnsideration  for  the  stock  which 
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they  thus  issued  to  the  private  stockholders  of  the  Sussex 
Company  but  the  Mine-hill  property.  The  stockholders  of 
the  Sussex  Company  never  paid  any  money  for  that  stock. 
The  price  at  which  the  stock  of  the  Zinc  Company  was  then 
selling  was  par  and  above  par.  I  purchased  at  that  timo 
1100  shares  of  them,  and  gave  12|,  twelve  dollars  and  fifty 
cents  being  par. 

The  Zinc  Company  recognized  the  agreement  of  the  4th 
of  September,  1851,  as  binding,  and  acted  accordingly. 
They  recognized  it,  and  carried  it  out  in  good  faith,  and  the 
stockholders  who  received  zinc  stock  for  Sussex  stock  have 
fully  participated  in  all  the  profits  n^ade  by  the  Zinc  Com- 
pany ever  since." 

Mr.  Aitkin,  another  witness  for  the  Zinc  Company,  says, 
he  has  been  president  of  the  Zinc  Company  since  December 
12th,  1857,  and  has  been  a  director  since  1854 ;  that  before 
he  became  a  director,  all  the  48,000  shares  of  the  Sussex 
Company  had  been  surrendered  to  the  Zinc  Company,  and 
zinc  stock  had  been  issued  therefor,  with  the  exception  of  a 
few  shares  standing  in  the  name  of  a  person  of  unsound  mind 
incapacitated  to  act,  but  that  all  the  shares  of  the  Sussex 
Company  have  equally  participated  in  the  dividends  of  the 
Zinc  Company  ever  since  he  has  been  a  director. 

So  that,  according  to  the  witnesses  on  both  sides,  in  the 
spring  of  1852,  a  year  before  it  is  alleged  the  Sussex  Com- 
pany got  their  name  changed  to  that  of  the  Franklinite  Com- 
pany, the  Zinc  Company  had  paid  to  the  Sussex  Company 
every  dollar  of  their  large  amount  of  purchase  money,  either 
by  actually  issuing  their  own  stock  in  exchange  for  that  of 
the  Sussex  Company,  or  recognizing  it  as  their  own,  and  pay- 
ing dividends  on  the  whole. 

What  is  the  actual  value  of  the  consideration  money  thus 
given  by  the  Zinc  Company  to  the  Sussex  Company  under 
this  contract,  and  for  which  the  Sussex  Company  were  to 
transfer  to  them  all  their  stock  and  all  their  property,  real 
and  personal  ?  There  were  in  the  hands  of  the  stockholders 
of  the  Sussex  Company,  i^  the  spring  of  1852,  stock  issued 

2n* 
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to  them  to  the  amount  of  26,151  shares,  which,  at  $12.50 
per  share,  amounted  to  $326,887.  For  this  the  Zinc  Com- 
pany issued  to  these  stockholders  their  own  certificates  of 
consolidated  stock  to  an  equal  amount,  viz.  $326,887.  Mr. 
Detmold  testified  that  the  stock  of  the  Zinc  Company  was 
selling  at  that  time  at  par  and  above  par;  that  he  purchased 
at  that  time,  and  paid  over  par  for  $14,000  of  the  stock. 
To  this  I  find  no  contradiction  in  the  evidence.  If  this  be 
true,  the  Zinc  Company  paid  to  the  Sussex  Company  over 
$326,887  in  actual  value  upon  this  agreement  The  only 
other  witness  I  find  who  speaks  to  this  subject  is  Col.  Curtis, 
a  witness  for  the  defendant,  who  says,  that  at  the  date  of  the 
agreement,  September  4th,  1851,  the  stock  of  the  companies 
was  selling  at  from  $6  to  $6  J  per  share — so  that,  even  taking 
this  estimate,  the  Zinc  Company  must  have  given  $163,443, 
or  thereabouts,  in  actual  value  under  this  agreement.  But 
Mr.  Curtis  was  speaking  of  the  value  at  the  date  of  the 
agreement,  September  4th,  1851,  and  Detmold,  at  the  time 
of  the  consolidation,  in  the  spring  of  1852,  which  may  ac- 
count for  the  difference  in  their  statement  of  value. 

But  this  is  not  all  the  consideration  the  Zinc  Company 
gave  under  and  to  perform  this  agreement.  There  were 
21,849  shares  of  the  Sussex  Company  stock  unissued  to  indi- 
viduals. These  the  Zinc  Company  also  took  and  used  under 
the  agreement  for  the  equal  benefit  of  the  stockholders  of 
l)oth  companies.  The  effect  of  this  was,  that  as  long  as  the 
Zinc  Company  did  not  issue  their  increased  stock  to  repre- 
sent these  21,849  shares,  those  who  received  zinc  stock  in 
exchange  for  Sussex  stock  received  so  much  larger  dividends, 
and  the  original  stockholders  of  the  Zinc  Company  so  much 
the  less ;  and  when  sold,  for  every  $100  got  for  them,  those 
who  had  exchanged  Sussex  stock  for  zinc  got  $25,  or  there- 
abouts. Before  the  consolidation  the  Zinc  Company  declared 
dividends  only  on  48,000  shares,  and  after  the  consolidation 
on  96,000  shares;  so  that  if  they  got  nothing  from  the  Sus- 
sex Company  in  exchange,  as  the  Boston  Company  now  con- 
tend for,  they  just  sunk  half  their  capital  by  the  operation. 
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If  the  witnesses  speak  the  truth,  the  Zinc  Company  must 
have  given,  in  the  perforftiance  of  this  agreement  and  as 
consideration  money  for  this  vein  of  ores,  over  $400,000  in 
actual  value  to  the  Sussex  Company,  or  rather  to  their  stock- 
holders. At  any  rate,  be  it  more  or  less,  there  is  no  dispute 
about  this,  that  the  Zinc  Company  performed,  to  the  very 
letter  and  to  the  entire  satisfaction  of  the  Sussex  Company, 
and  9f  every  one  of  its  stockholders,  the  contract  on  their 
part  to  be  performed.  Not  a  whisper,  through  this  large 
volume  of  600  pages,  has  been  lisped  by  any  person  or  in- 
terest, or  even  on  the  argument,  that  the  Zinc  Company  did 
not  perform  in  the  most  strict  and  honorable  manner  the 
wfiole  agreement  on  their  part. 

Having  thus  seen  what  was  done  by  the  Zinc  Company  in 
performance  of  this  agreement  and  act  on  their  part,  let  us 
now  see  what  was  done  by  the  Sussex  Company  on  their  part 
to  be  performed.  In  the  first  place,  the  stockholders  of  the  Sus- 
sex Company  transferred  or  surrendered  to  the  Zinc  Company 
all  their  stock  in  the  Sussex  Company,  amounting  to  26,151 
shares,  and  took  that  amount  of  the  consolidated  stock  of 
the  Zinc  Company  in  exchange.  In  the  second  place,  the 
Sussex  Company  transferred  or  surrendered  to  the  Zinc 
Company  all  their  stock,  amounting  to  21,849  shares,  not 
yet  issued  to  individuals,  and  the  Zinc  Company  issued  their 
own  consolidated  stock  from  time  to  time  in  lieu  thereof, 
and  applied  its  proceeds  strictly  according  to  the  agreement 
for  the  equal  benefit  of  the  stockholders  of  both  corporations. 
These  facts  are  abundantly  established  by  the  evidence.  Thus 
Major  Farrington  says  :  "  After  the  conveyance  of  the  pro- 
perty, the  individual  shareholders  in  the  Sussex  Company, 
in  pursuance  of  the  agreement,  surrendered  their  stock  cer- 
tificates to  the  Zinc  Company,  and  received  a  corresponding 
number  of  shares  of  the  stock  of  that  company.  The  stock 
which  had  not  been  issued  by  the  Sussex  Company  was  sold 
by  the  Ziiic  Company.  The  proceeds  applied  for  the  uses 
and  benefits  of  that  company  (of  course  the  consolidated  com- 
pany), and  the  act  of  union,  as  contemplated  by  the  agree- 
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ment  referred  to,  was  perfectly  and  fully  consummated.* 
Again  he  says,  "  after  the  act  of  the  legislature,  the  share- 
holders of  Sussex  stock  surrendered  their  certificates  for 
those  of  the  Zinc  Company.  In  this  manner  the  whole  of  the 
stock  of  the  Sussex  Company  became  converted  into  shares 
in  the  Zinc  Company  almost  immediately,  except  about  thirty 
shares,  and  and  the  whole  of  it  ultimately.  The  agreement 
was  finally  carried  out  between  the  companies." 

James  L.  Curtis,  a  witness  for  the  defendant,  says:  "There 
was  an  agreement,  in  September,  1851,  to  transfer  the  pro- 
perty of  the  Sussex  Company  to  the  Zinc  Company,  which 
was  carried  into  effect.  The  Sussex  Company  conveyed  its 
rights  to  the  Zinc  Company.  I  held  several  thousand  shares 
of  the  Sussex  stock.  I  received  therefor  shares  in  the  Zinc 
Company  stock  to  the  same  amount  at  the  time  of  the  con- 
solidation." 

Mr.  Detmold  says:  "The  Sussex  Company  surrendered 
their  certificate  of  shares  therein,  and  received  in  lieu  thereof 
an  equal  amount  of  shares  in  the  Zinc  Company.  There  was 
$326,000  worth  of  new  zinc  stock  issued  in  return  for  that 
amount  of  Sussex  Company  stock.  The  Sussex  Company 
had  originally  $600,000  worth  of  stock  in  48,000  shares,  at 
$12.50  each ;  of  that  they  had  sold,  prior  to  the  amalgama- 
tion, 26,151  shares,  and  retained  21,849  shares,  which  latter 
were  transferred  to  the  Zinc  Company  by  the  Sussex  Com- 
pany, and  the  Zinc  Company  issued  from  time  to  time  their 
own  stock  in  lieu  thereof.  The  26,161  shares  of  the  Sussex 
stock,  being  in  the  hands  of  private  stockholders,  were  sur- 
rendered by  them  to  the  Zinc  Company,  and  in  lieu  thereof 
was  issued  to  them  the  like  amount  of  zinc  stock.  The  Zinc 
Company  received  no  other  consideration  for  the  stock  which 
they  thus  issued  to  the  private  stockholders  of  the  Sussex 
Company  but  the  Mine-hill  property.  The  stockholders  of 
the  Sussex  Company  never  paid  any  money  for  that  stock. 
The  stock  was  then  selling  above  par."  It  is  admitted,  on 
all  bides,  that  the  Zinc  Company  or  its  stockholders  now 
hold,  under  the  agreement  of  September  4th,  1851,  and  the 
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said  act  of  1852,  every  share  of  the  48,000  shares  of  the 
Sussex  Company  and  every  fraction  of  every  share  honestly, 
justly,  and  fairly,  and  that  the  Sussex  Company  and  their 
stockholders  have  received  every  cent  which  was  to  be  given 
them  in  return,  amounting,  as  we  have  seen,  to  over  $400,- 
000  in  actual  value  upon  what  they  are  at  this  moment,  and 
have  been  for  the  last  ten  years  receiving  their  regular  di- 
vidends equally  with  the  original  stockholders  of  the  Zinc 
Company;  that  the  Zinc  Company  and  its  stockholders  so 
hold  the  shares  of  the  Sussex  Company  so  transferred  under 
and  precisely  according  to  said  agreement  of  September, 
1851,  and  the  act  of  1852.  There  has  never  been  the  slightest 
intimation  that  a  single  share,  or  fraction  of  a  share,  was 
transferred  to^the  Zinc  Company,  or  is  now  held,  under  any 
misapprehension  or  mistake  whatever.  Under  these  circum- 
stances, which  of  these  parties,  the  Zinc  Company  or  the 
Franklinite  Company,  is  the  owner  in  equity  of  this  vein  of 
ores  ?  By  the  terms  of  said  agreement,  the  Sussex  Company 
agree  to  convey  to  the  Zinc  Company  all  their  real  and  perso- 
nal estate,  and  all  mines,  minerals,  leases,  and  rights,  and  all 
their  capital  stock,  and  the  Zinc  Company  agree  to  recognize 
and  admit  the  whole  stock  of  the  Sussex  Company  to  the 
same  dividends  as  their  own ;  they  agree  to  get  an  act  of  the 
legislature  to  enable  them  to  carry  oiit  such  agreement. 
The  Sussex  Company,  by  the  agreement,  put  the  Zinc  Com- 
pany into  present  possession  of  this  very  vein  of  ores.  Both 
parties,  in  pursuance  of  the  agreement,  apply  to  the  legisla- 
ture, and  get  an  act  enabling  them  to  carry  out  such  agree- 
ment. The  Zinc  Company  perform  the  whole  agreement  on 
their  part,  and  the  Sussex  Company  and  their  stockholders 
pass  over  to  the  Zinc  Company  all  their  stock,  and  receive 
the  stock  of  the  Zinc  Company  in  return  In  whom  do 
these  facts  vest  the  equitable  titles  to  all  the  property  of  the 
Sussex  Company,  including  this  vein  of  ores  ?  Most  clearly 
in  the  Zinc  Company — ^and  that  from  two  considerations.  In 
the  first  place,  for  a  very  valuable  consideration,  the  Sussex 
Company,  by  the  very  terms  of  the  agreement  of  1851,  agreed 
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to  convey  to  the  Zinc  Company  all  their  real  estate,  and  pat 
them  into  present  possession  of  the  same,  and  the  Zinc  Com- 
pany paid,  and  the  Sussex  Company  received  the  whole  con- 
sideration money.  Under  these  facts,  the  Sussex  Company 
can  only  stand  seized  of  the  real  estate  to  the  use  of  the  Zinc 
Company,  and  equity  will  protect  such  equitable  estate  and 
its  enjoyment,  and  use  even  against  the  trustee,  if  he  under- 
takes to  use  it  adversely  to  the  cestui  que  use. 

In  the  second  place,  the  Zinc  Company  hold  all  the  stock 
of  the  Sussex  Company  rightly  and  justly,  or  its  stockholders 
do.  If  the  Sussex  Company  hold  the  legal  title  to  the  land, 
its  stockholders  hold  the  equitable  title,  and  here  all  its  stock 
has  been  assigned  or  transferred  to  the  Zinc  Company.  The 
Zinc  Company  therefore,  both  by  virtue  of  the  agreement 
to  sell  and  by  virtue  of  its  being  the  owners  of  all  the  stock  of 
the  Sussex  Company,  is  in  equity  the  owner  of  all  ita  real 
estate,  and  entitled  to  its  exclusive  use.  It  is  indiflPerent, 
therefore,  in  the  present  case,  whether  the  Sussex  Company 
owns  the  title  or  not,  the  complainants  are  entitled  in  equity 
to  be  protected  in  its  use. 

Let  us  now  see  upon  what  grounds  the  Franklinit^  Com- 
pany attempt  to  get  clear  of  this  equitable  title.  The  ori- 
ginal stock  of  the  Sussex  Company  was  600,000  shares,  of 
$12.60  each.  These  have  been  all  sold  and  surrendered  to 
the  Zinc  Company ;  but  the  Franklinite  Company  contend, 
that  after  said  act  of  1852,  two  or  three  of  their  directors 
delayed  transferring  thirty  shares  out  of  the  48,000  until 
26th  January,  1863,  when  they  got  the  legislature  to  pass 
an  act,  of  which  the  following  is  a  copy  :  "  A  further  sup- 
plement to  an  act  entitled,  an  act  to  incorporate  the  Sussex 
Zinc  and  Copper  Mining  and  Manufacturing  Company. 

Be  it  enacted,  that  the  name  of  the  Sussex  Zinc  and  Copper 
Mining  and  Manufacturing  Company  be  and  the  same  '\t 
hereby  changed  to  that  of  the  New  Jersey  Franklinite  Com 
pany,  and  that  said  company  be  and  is  hereby  authorize 
to  increase  its  capital  to  $1,200,000,  to  be  divided  in^ 
•hares  of  $12.50  each." 
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Let  US  now  see  who.  got  these  certificates  of  new  shares 
issued  by  the  Zinc  Company  to  the  stockholder*  of  the  Sus- 
sex Company  for  their  stock.  There  were  26,140  shares 
issued  altogether  by  the  Sussex  Company  to  indiTidvials, 
Of  these,  20,000  shares  were  issued  to  Samuel  Fowler,  as 
consideration  money  for  the  deed  of  the  10th  March,  1848,. 
conveying  this  property  to  the  Sussex  Company.  Jaaaes  L. 
Curtis  swears  that  he  also  had  several  thousand  shsires,.  aod 
Major  Farrington,  who  was  a  director  in  both  companies,, 
perhaps  held  the  balance.  Curtis,  Farrington,  and  Fowler 
were  all  of  them  directors  in  the  Sussex  Company  when  this 
stock  was  transferred,  so  that,  by  this  arrangement,,  these 
three  directors  of  the  Sussex  Company  must  have  received^ 
in  the  year  of  1852,  from  the  Zinc  Company  stock  to*  the 
amount  of  about  $326,000  in  actual  value.  What  did  they 
do  with  the  zinc  stock  they  thus  got  in  exchange  for  their 
Sussex  stock  ?  Farrington  says  his  connection  with  the  Zinc 
Company  ceased  in  1853.  We  find  Curtis,  early  in  1853, 
out  of  the  direction  of  the  Zinc  Company,  and  president  of 
the  Franklinite  Company,  and  had,  he  said,  a  very  large  inter- 
est in  that  company.  We  also  find  Fowler  a  very  large  stock- 
holder in  the  Franklinite  Company  very  shortly  after,,  and 
hear  no  more  of  his  connection  with  the  Zinc  Company.  We 
may  therefore  safely  infer  that,  very  shortly  after  they  re- 
ceived this  $400,000  in  new  zinc  stock,  they  also  parted  with 
this  new  zinc  stock,  which  thus  passed  to  other  bona  fide 
purchasers,  and  who  are  part  of  the  persons  in  real  interest 
here  now  defending  their  rights  thus  acquired  in  the  Zinc 
Company ;  and  now  these  two  or  three  directors,  Curti»,  Far- 
rington, and  Fowler,  having  thus  put  into  their  own  pockets 
$400,000,  thus  derived  from  the  Zinc  Company,  and  having 
put  upon  the  Zinc  Company  all  the  debts  of  the  Sussex  Com- 
pany, and  all  its  stockholders  too,  what  do  these  three  gen- 
tlemen do  ?  We  will  tell  it  in  their  own  language,  for  we  should 
hardly  believe  it  upon  other  evidence.  Major  Farrington 
tells  us  in  the  most  innocent  manner,  as  if  he  could  see 
nothing  unusual  or  wrong  about  it,  that  after  the  act  of  the 
12th  of  February,  1852,  authorizing  the  consolidation  of  the 
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Sussex  and  Zinc  corporations,  that  all  the  shareholders  hold- 
ing certificates  of  Sussex  Company  stock  surrendered  their 
certificates  for  those  of  the  Zinc  Company.  In  this  manner 
the  whole  of  the  stock  of  the  Sussex  Company  became  con- 
verted to  shares  of  the  Zinc  Company  almost  immediately, 
except  about  thirty  shares,  and  the  whole  of  it  ultimately. 

Several  of  us,  who  were  in  the  board  of  directors  of  the  . 
Sussex  Company  delayed  transferring  over  these  thirty  shares 
to  the  Zinc  Company  for  ike  purpose  of  delaying  an  organ- 
ization of  the  Stissex  Company  until  the  action  of  the  legisla- 
ture could  be  had  by  wjiich  the  Franklinite  Company  wob 
formed^  and  that,  at  the  next  session  of  the  legislature,  V)e 
(that  is  these  two  or  three  directors)  applied  for  a  suppU- 
ment  to  the  charter  of  the  Sussex  Company,  which  was 
granted;  and  among  its  provisions  was  one  changing  the 
name  of  the  Sussex  Zinc  Company  to  that  of  the  Franklinite 
Company,  which  waa  immediately  organized  after  the  pas- 
sage of  the  act. 

Now  these  two  or  three  directors  seize  upon  all  these 
48,000  shares  of  additional  stock  authorized  as  we  have  seen 
by  the  said  act,  and  under  and  by  virtue  of  it,  are  now 
claiming  in  a  court  of  equity  to  hold  all  the  property  which 
the  Sussex  Company  had  agreed  to  convey  to  the  Zinc  Com- 
pany, and  for  which  the  latter  company  had  paid  every  dol- 
lar of  consideration  money.  Can  we  conceive  a  more  gigan- 
tic fraud  than  is  thus  attempted  to  be  practised  by  these  two 
or  three  directors  under  this  act  of  the  legislature  ?  They 
pocket  from  the  Zinc  Company  several  hundred  thousand 
dollars,  under  an  agreement  to  transfer  to  the  Zinc  Company 
all  the  stock  and  all  the  property  of  the  Sussex  Company, 
and  they  do  actually  pass  over  to  them  the  whole  48,000 
shares  of  the  original  stock  of  the  Sussex  Company,  but 
delay  transferring  about  thirty  shares  thereof  for  a  short 
time  for  the  purpose,  as  they  imagine,  of  keeping  the  Sussex 
Company  alive  until  the  next  session  of  the  legislature. 
These  two  or  three  directors  then  get  an  act  changing  the 
name  of  the  Sussex  Company  to  that  of  the  Franklinite  Com- 
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pany.  Having  then  no  further  use  for  the  thirty  shares, 
they  then  pass  them  over,  too,  to  the  Zinc  Company  at  the 
agreed  price.  Then  seizing  upon  the  whole  48,000  shares 
of  increased  stock,  upon  an  allegation  that  the  legal  title  to 
the  land  owned  by  the  old  Sussex  Company  had  not  been 
legally  transferred  under  the  agreement  of  1851  and  the  said 
'act  of  1852,  claim  to  own  again  all  the  old  property  of  the 
Sussex  Company,  and  are  now  actually  here  pressing  us, 
sitting  as  a  court  of  equity,  to  protect  them  in  its  use. 

Little  could  the  Zinc  Company  imagine  the  innumerable 
woes  lurking  under  this  apparently  accidental  delay  in  trans- 
ferring only  thirty  shares  out  of  48,000, — little  could  they 
dream  that  in  the  scientific  alembic  of  Major  Farrington's 
brain  this  innocent  delay  should  work  such  magic  results  as 
to  deprive  them  of  all  their  stock  represented.  Before  the 
Sussex  Company  got  their  name  changed  to  that  of  the 
Franklinite  Company,  all  its  stock,  48,000  shares,  belonged, 
in  law  and  equity,  to  the  Zinc  Company.  This  all  parties 
contend  for  and  admit.  This  the  Franklinite  Company  con- 
tend for  as  well  as  the  Zinc  Company.  The  FrankHnite 
Company  repudiate,  equally  with  the  Zinc  Company,  that 
the  old  stock  of  the  Sussex  Company,  transferred  as  afore- 
said, had  any  vitality  after  the  transfer.  The  very  corporate 
existence  of  the  Franklinite  Company  is  based  upon  that 
idea.  The  Franklinite  Company  claim  to  own  this  vein  of 
mixed  ores,  not  under  the  old  stock,  but  under  the  new.  I  re- 
peat that,  on  the  26th  January,  1853,  the  old  $600,000  of 
the  Sussex  Company's  stock  (if  the  Sussex  Company  had 
not  ceased  to  exist  by  virtue  of  the  execution  of  the  agree- 
ment of  September  4th,  1851,)  belonged  to  the  Zinc  Com- 
pany. But  on  that  day  the  legislature  changed  the  name  of 
the  Sussex  Company  to  that  of  the  Franklinite  Company, 
and  presto  it  is  claimed  that  the  property  represented  by  this 
$600,000  of  old  stock  which  belonged  to  the  Zinc  Company 
the  moment  before,  belonged  to  the  Franklinite  Company 
the  moment  after.  Thus  by  a  stroke  of  the  pen,  in  an  in- 
stant, without  consideration,  without  even  saying  by  your 
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of  said  company,  and  the  act  of  union,  as  contemplated  bj 
the  agreement  referred  to,  was  considered  as  perfected  and 
fully  consummated/  " 

James  L.  Curtis,  another  of  the  main  witnesses  of  the 
Boston  Company,  says  :  "  I  was  one  of  the  first  directors  of 
both  the  Sussex  and  the  Exploring  companies.  There  was 
an  agreement  entered  into  between  them,  in  1851,  to  trans- 
fer the  property  of  the  Sussex  Company  to  the  Exploring 
Company,  which  was  carried  into  effect.  The  Sussex  Com- 
pany conveyed  its  rights  to  the  Zinc  Company.  I  held  seve- 
ral thousand  shares  of  the  Sussex  Company  stock,  and  re- 
ceived therefor  shares  in  the  Zinc  Company  stock  to  the 
same  amount  at  the  time  of  the  consolidation." 

Christian  E.  Detmold,  a  witness  on  the  part  of  the  Zinc 
Company,  says,  that  he  became  connected  with  the  Zinc 
Company  in  1852,  and  was  its  president  from  the  beginning 
of  1853  until  the  latter  part  of  1856.  Being  shown  the 
agreement  of  September  4th,  1851,  says,  "  I  am  perfectly 
familiar  with  that  agreement.  After  that  was  made,  an  act 
of  the  legislature  wjis  obtained  increasing  the  stock  of  the 
Zinc  Company  $000,000,  making  the  entire  capital  $1,200,- 
000.  Thereupon  the  stockholders  of  the  Sussex  Company 
surrendered  their  certificates  of  shares  therein,  and  received 
in  lieu  thereof  an  ecjual  amount  of  shares  in  the  Zinc  Com- 
l>any.  I  think  there  was  $320,000  worth  of  new  zinc  stock 
issued  in  return  for  that  amount  of  Sussex  stock.  The  Sus- 
sex Company  had  originally  $600,000  worth  of  stock  in 
48,000  shares,  at  $12.50  each  ;  of  that  they  had  sold,  prior 
to  the  amalgamation,  20,151  shares,  and  retained  21,849 
shares,  which  latter  were  transferred  to  the  Zinc  Company 
by  the  Sussex  Company,  and  the  Zinc  Company  issued  in 
lieu  thereof,  from  time  to  time,  their  own  stock  to  the  same 
amount.  The  26,151  shares  of  the  Sussex  Company,  being 
in  the  hands  of  private  stockholders,  were  surrendered  by 
them  to  the  Zinc  Company,  and  in  lieu  thereof  there  was 
issued  to  them  the  like  amount  of  the  zinc  stock.  The  Zinc 
Company  received  no  other  cbnsideration  for  the  stock  which 
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They  were  the  workers  in  the  hive — they  were  the  silk- 
worms painfully  weaving  their  shrouds  of  silken  thread, 
while  this  Franklinite  Company  toils  not,  neither  does  it 
spin — not  an  ounce  of  its  boasted  franklinite  has  it  ever  yet 
yielded  to  the  demands  of  commerce.  It  springs  at  once 
into  the  butterfly  stage  of  its  existence,  whose  only  object  in 
life  is  to  spread  its  golden  wings  to  the  glittering  sunshine 
and  multiply  its  worthless  species.  I  conclude  that  this  act 
of  the  legislature,  changing  the  name  of  the  Sussex  Company 
to  that  of  the  Franklinite  Company,  and  adding  another 
$600,000  to  its  stock,  however  it  may  continue  down  to  the 
Franklinite  Company  any  scintilla  of  legal  title  remaining 
in  the  old  Sussex  Company,  cannot  alter  the  condition  of  the 
questions  of  equitable  right — that  the  broad  fact  still  remains, 
that  before  this  act  was  passed  the  Sussex  Company  had 
agreed  to  sell  the  vein  in  question  to  the  Zinc  Company,  had 
received  the  whole  consideration  money,  had  transferred  to 
the  vendee  all  its  stock  and  put  him  in  possession,  and  if  it 
had  not  transferred  all  its  legal  title,  it  ought  so  to  have 
done,  and  equity  will  treat  it  as  if  it  had. 

Nor  can  the  Franklinite  Company  claim  any  rights,  legal 
or  equitable,  in  the  old  property  of  the  Sussex  Company  by  vir- 
tue of  the  increased  stock.  The  Franklinite  Company  must 
say,  either  that  they  are  the  old  Sussex  corporation  or  a  new 
corporation.  If  they  are  a  new  corporation,  then  they  can 
have  no  rights  whatever  in  the  old  stock  or  the  property  of 
the  old  company — they  are  neither  its  devisee  or  its  heir. 
But  suppose  the  Franklinite  Company  are,  as  they  claim  to 
be,  the  old  Sussex  corporation  under  a  new  name,  there  are 
some  legal  consequences  which  I  apprehend  the  Franklinite 
Company  have  not  entirely  digested. 

If- the  Franklinite  corporation  is  the  old  one  under  a  new 
name,  who  are  its  stockholders — and  of  the  increased  stock,  as 
well  as  the  old,  how  did  the  individuals  who  have  been  pretend- 
ing to  deal  in  it  get  it?  Before  the  name  was  changed  or  stock 
increased  all  the  stock  of  the  corporation  belonged  to  the 
Zinc  Company  or  its  stockholders.  To  whom  did  the  increased 
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to  them  to  the  amount  of  26,161  shares,  which,  at  $12.50 
per  share,  amounted  to  $326,887.  For  this  the  Zinc  Com- 
pany issued  to  these  stockholders  their  own  certificates  oi 
consolidated  stock  to  an  equal  amount,  viz.  $326,887.  Mr. 
Detmold  testified  that  the  stock  of  the  Zinc  Company  was 
selling  at  that  time  at  par  and  above  par ;  that  he  purchased 
at  that  time,  and  paid  over  par  for  $14,000  of  the  stock. 
To  this  I  find  no  contradiction  in  the  evidence.  If  this  be 
true,  the  Zinc  Company  paid  to  the  Sussex  Company  over 
$326,887  in  actual  value  upon  this  agreement.  The  only 
other  witness  I  find  who  speaks  to  this  subject  is  Col.  Curtis, 
a  witness  for  the  defendant,  who  says,  that  at  the  date  of  the 
agreement,  September  4th,  1851,  the  stock  of  the  companies 
was  selling  at  from  $6  to  $6 J  per  share — so  that,  even  taking 
this  estimate,  the  Zinc  Company  must  have  given  $163,443, 
or  thereabouts,  in  actual  value  under  this  agreement.  But 
Mr.  Curtis  was  speaking  of  the  value  at  the  date  of  the 
agreement,  September  4th,  1851,  and  Detmold,  at  the  time 
of  the  consolidation,  in  the  spring  of  1852,  which  may  ac- 
count for  the  difference  in  their  statement  of  value. 

But  this  is  not  all  the  consideration  the  Zinc  Company 
gave  under  and  to  perform  this  agreement.  There  were 
21,849  shares  of  the  Sussex  Company  stock  unissued  to  indi- 
viduals. These  the  Zinc  Company  also  took  and  used  under 
the  agreement  for  the  equal  benefit  of  the  stockholders  of 
both  companies.  The  effect  of  this  was,  that  as  long  as  the 
Zinc  Company  did  not  issue  their  increased  stock  to  repre- 
sent these  21,849  shares,  those  who  received  zinc  stock  in 
exchange  for  Sussex  stock  received  so  much  larger  dividends, 
and  the  original  stockholders  of  the  Zinc  Company  so  much 
the  less;  and  when  sold,  for  every  $100  got  for  them,  those 
who  had  exchanged  Sussex  stock  for  zinc  got  $25,  or  there- 
abouts. Before  the  consolidation  the  Zinc  Company  declared 
dividends  only  on  48,000  shares,  and  after  the  consolidation 
on  96,000  shares ;  so  that  if  they  got  nothing  from  the  Sus- 
sex Company  in  exchange,  as  the  Boston  Company  now  con- 
tend for,  they  just  sunk  half  their  capital  by  the  operation. 
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If  the  witnesses  speak  the  truth,  the  Zinc  Company  must 
have  given,  in  the  perforftiance  of  this  agreement  and  as 
consideration  money  for  this  vein  of  ores,  over  $400,000  in 
actual  value  to  the  Sussex  Company,  or  rather  to  their  stock- 
holders. At  any  rate,  be  it  more  or  less,  there  is  no  dispute 
about  this,  that  the  Zinc  Company  performed,  to  the  very 
letter  and  to  the  entire  satisfaction  of  the  Sussex  Company, 
^nd  of  every  one  of  its  stockholders,  the  contract  on  their 
part  to  be  performed.  Not  a  whisper,  through  this  large 
Volume  of  600  pages,  has  been  lisped  by  any  person  or  in- 
terest, or  even  on  the  argument,  that  the  Zinc  Company  did 
'iot  perform  in  the  most  strict  and  honorable  manner  the 
'^hoU  agreement  on  their  part. 

Having  thus  seen  what  was  done  by  the  Zinc  Company  in 
Performance  of  this  agreement  and  act  on  their  part,  let  us 
^"low  see  what  was  done  by  the  Sussex  Company  on  their  part 
^o  be  performed.  In  the  first  place,  the  stockholders  of  the  Sus- 
sex Company  transferred  or  surrendered  to  the  Zinc  Company 
Hll  their  stock  in  the  Sussex  Company,  amounting  to  26,151 
^hare^,  and  took  that  amount  of  the  consolidated  stock  of 
the  Zinc  Company  in  exchange.     In  the  second  place,  the 
Sussex   Company  transferred  or  surrendered   to  the  Zinc 
Company  all  their  stock,  amounting  to  21,849  shares,  not 
yet  issued  to  individuals,  and  the  Zinc  Company  issued  their 
own  consolidated  stock  from  time  to  time  in  lieu  thereof, 
nnd  applied  its  proceeds  strictly  according  to  the  agreement 
for  the  equal  benefit  of  the  stockholders  of  both  corporations. 
These  facts  are  abundantly  established  by  the  evidence.  Thus 
^ajor  Farrington  says  :  "  After  the  conveyance  of  the  pro- 
perty, the  individual  shareholders  in  the  Sussex  Company, 
in  pursuance  of  the  agreement,  surrendered  their  stock  cer- 
tificates to  the  Zinc  Company,  and  received  a  corresponding 
number  of  shares  of  the  stock  of  that  company.     The  stock 
which  had  not  been  issued  by  the  Sussex  Company  was  sold 
by  the  Ziiic  Company.     The  proceeds  applied  for  the  uses 
and  benefits  of  that  company  (of  course  the  consolidated  com- 
pany), and  the  act  of  union,  as  contemplated  by  the  agree- 
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ment  referred  to,  was  perfectly  and  fully  consumm 
Again  he  says,  "  after  the  act  of  the  legislature,  the  s 
holders  of  Sussex  stock  surrendered  their  certificate 
those  of  the  Zinc  Company.  In  this  manner  the  whole 
stock  of  the  Sussex  Company  became  converted  into  ? 
in  the  Zinc  Company  almost  immediately,  except  about 
shares,  and  and  the  whole  of  it  ultimately.  The  agre^ 
was  finally  carried  out  between  the  companies." 

James  L.  Curtis,  a  witness  for  the  defendant,  says :  '" 
was  an  agreement,  in  September,  1851,  to  transfer  th< 
perty  of  the  Sussex  Company  to  the  Zinc  Company,  ^ 
was  carried  into  effect.  The  Sussex  Company  conveyt 
rights  to  the  Zinc  Company.  I  held  several  thousand  g 
of  the  Sussex  stock.  I  received  therefor  shares  in  th( 
Company  stock  to  the  same  amount  at  the  time  of  the 
solidation." 

Mr.  Detmold  says:  "The  Sussex  Company  surren 
their  certificate  of  shares  therein,  and  received  in  lieu  tl 
an  equal  amount  of  shares  in  the  Zinc  Company.  Ther 
$326,000  worth  of  new  zinc  stock  issued  in  return  for 
amount  of  Sussex  Company  stock.  The  Sussex  Con 
had  originally  $600,000  worth  of  stock  in  48,000  shar 
$12.50  each ;  of  that  they  had  sold,  prior  to  the  amalj 
tion,  26,151  shares,  and  retained  21,849  shares,  which 
were  transferred  to  the  Zinc  Company  by  the  Sussex 
pany,  and  the  Zinc  Company  issued  from  time  to  time 
own  stock  in  lieu  thereof.  The  26,151  shares  of  the  Si 
stock,  being  in  the  hands  of  private  stockholders,  were 
rendered  by  them  to  the  Zinc  Company,  and  in  lieu  tl 
was  issued  to  them  the  like  amount  of  zinc  stock.  The 
Company  received  no  other  consideration  for  the  stock  ^ 
they  thus  issued  to  the  private  stockholders  of  the  S 
Company  but  the  Mine-hill  property.  The  stockholdc 
the  Sussex  Company  never  paid  any  money  for  that  e 
The  stock  was  then  selling  above  par."  It  is  admitte 
all  sides,  that  the  Zinc  Company  or  its  stockholders 
hold,  under  the  agreement  of  September  4th,  1851,  an< 
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said  act  of  1852,  every  share  of  the  48,000  shares  of  the 
Sussex  Company  and  every  fraction  of  every  share  honestly, 
justly,  and  fairly,  and  that  the  Sussex  Company  and  their 
stockholders  have  received  every  cent  which  was  to  be  given 
them  in  return,  amounting,  as  we  have  seen,  to  over  $400,- 
OOO  in  actual  value  upon  what  they  are  at  this  moment,  and 
have  been  for  the  last  ten  years  receiving  their  regular  di- 
vidends equally  with  the  original  stockholders  of  the  Zinc 
Company;  that  the  Zinc  Company  and  its  stockholders  so 
hold  the  shares  of  the  Sussex  Company  so  transferred  under 
^^d  precisely  according  to  said  agreement   of  September, 
1851,  and  the  act  of  1852.  There  has  never  been  the  slightest 
^litimation  that  a  single  share,  or  fraction  of  a  share,  was 
"^transferred  to^the  Zinc  Company,  or  is  now  held,  under  any 
Misapprehension  or  mistake  whatever.     Under  these  circum- 
stances, which  of  these  parties,  the   Zinc  Company  or  the 
'F'ranklinite  Company,  is  the  owner  in  equity  of  this  vein  of 
^X'es  ?  By  the  terms  of  said  agreement,  the  Sussex  Company 
*^gree  to  convey  to  the  Zinc  Company  all  their  real  and  perso- 
nal estate,  and  all  mines,  minerals,  leases,  and  rights,  and  all 
^heir  capital  stock,  and  the  Zinc  Company  agree  to  recognize 
^nd  admit  the  whole  stock  of  the  Sussex  Company  to  the 
^ame  dividends  as  their  own ;  they  agree  to  get  an  act  of  the 
legislature  to  enable  them   to   carry  out  such  agreement. 
^he  Sussex  Company,  by  the  agreement,  put  the  Zinc  Com- 
J>any  into  present  possession  of  this  very  vein  of  ores.     Both 
parties,  in  pursuance  of  the  agreement,  apply  to  the  legisla- 
ture, and  get  an  act  enabling  them  to  carry  out  such  agree- 
nient.     The  Zinc  Company  perform  the  whole  agreement  on 
their  part,  and  the  Sussex  Company  and  their  stockholders 
pass  over  to  the  Zinc  Company  all  their  stock,  and  receive 
the  stock   of  the  Zinc  Company   in  return     In   whom  do 
these  facts  vest  the  equitable  titles  to  all  the  property  of  the 
Sussex  Company,  including  this  vein  of  ores  ?     Most  clearly 
in  the  Zinc  Company — and  that  from  two  considerations.   In 
the  first  place,  for  a  very  valuable  consideration,  the  Sussex 
Company,  by  the  very  terms  of  the  agreement  of  1851,  agreed 
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to  convey  to  the  Zinc  Company  all  their  real  estate,  and  fvt^^-^  *^* 
them  into  present  possession  of  the  same,  and  the  Zinc  Con«-^^ 
pany  paid,  and  the  Sussex  Company  received  the  whole  oon^:^'^ 
sideration  money.  Under  these  facts,  the  Sussex  Oompanj^^^ 
can  only  stand  seized  of  the  real  estate  to  the  use  of  the  Zint^  ^^ 
Company,  and  equity  will  protect  such  equitable  estate  anc^-^^ 
its  enjoyment,  and  use  even  against  the  trustee,  if  he  under'-"^^ 
takes  to  use  it  adversely  to  the  cestui  que  use. 

In  the  second  place,  the  Zinc  Company  hold  all  the  stocbS^^^ 
of  the  Sussex  Company  rightly  and  justly,  or  its  stockholder^rr*^ 
do.  If  the  Sussex  Company  hold  the  legal  title  to  the  land^  -fc^ 
its  stockholders  hold  the  equitable  title,  and  here  all  its  stocloiff  ^^ 
has  been  assigned  or  transferred  to  the  Zinc  Company.  The^-^^ 
Zinc  Company  therefore,  both  by  virtue  of  the  agreement^^ -^^ 
to  sell  and  by  virtue  of  its  being  the  owners  of  all  the  stock  oft^^^ 
the  Sussex  Company,  is  in  equity  the  owner  of  all  its  reall-^^ 
estate,  and  entitled  to  its  exclusive  use.  It  is  indiflrerent,^-* 
therefore,  in  the  present  case,  whether  the  Sussex  Company -^^^ 
owns  the  title  or  not,  the  complainants  are  entitled  in  equity  "^tr 
to  be  protected  in  its  use. 

Let  us  now  see  upon  what  grounds  the  Franklinito  Com ^ 

pany  attempt  to  get  clear  of  this  equitable  title.  The  ori-  —  -■ 
ginal  stock  of  the  Sussex  Company  was  600,000  shares,  of**^ 
$12.60  each.  These  have  been  all  sold  and  surrendered  to  ^^^ 
the  Zinc  Company ;  but  the  Franklinite  Company  contend,  «  ^ 
that  after  said  act  of  1852,  two  or  three  of  their  directors  ^ 
delayed  transferring  thirty  shares  out  of  the  48,000  until  -^ 
26th  January,  1863,  when  they  got  the  legislature  to  pass  ^ 
an  act,  of  which  the  following  is  a  copy :  "  A  further  sup- 
plement to  an  act  entitled,  an  act  to  incorporate  the  Sussex  ^ 
Zinc  and  Copper  Mining  and  Manufacturing  Company. 

Be  it  enacted,  that  the  name  of  the  Sussex  Zinc  and  Copper 
Mining  and  Manufacturing  Company  be  and  the  same  is 
hereby  changed  to  that  of  the  New  Jersey  Franklinite  Com- 
pany, and  that  said  company  be  and  is  hereby  authorized 
to  increase  its  capital  to  $1,200,000,  to  be  divided  into 
shares  of  $12.50  each." 


r 
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Xet  US  now  see  who«  got  these  certificates  of  new  shares 
issued  by  the  Zinc  Company  to  the  stockholder*  of  the  Sus- 
sex Company  for  their  stock.    There  were  26,140  shares 
issued  altogether  by  the  Sussex  Company  to  indiiTidvials, 
Of  these,  20,000  shares  were  issued  to  Samuel  Fowler,  as 
consideration  money  for  the  deed  of  the  10th  March,  1848,. 
.  conveying  this  property  to  the  Sussex  Company.    3smeB  L* 
Curtis  swears  that  he  also  had  several  thousand  shsires,.  and 
Major  Farrington,  who  was  a  director  in  both  companies,, 
perhaps  held  the  balance.     Curtis,  Farrington,  and  Fowler 
were  all  of  them  directors  in  the  Sussex  Company  when  this 
stoc^  was  transferred,  so  that,  by  this  arrangement,,  these 
three  directors  of  the  Sussex  Company  must  have  received^ 
iu  the  year  of  1862,  from  the  Zinc  Company  stock  to  the 
amount  of  about  $326,000  in  actual  value.     What  did  they 
^o  with  the  zinc  stock  they  thus  got  in  exchange  for  their 
Sussex  stock  ?     Farrington  says  his  connection  with  the  Zinc 
Company  ceased  in  1853.     We  find  Curtis,  early  in  1853, 
^Ut  of  the  direction  of  the  Zinc  Company,  and  president  of 
^e  Franklinite  Company,  and  had,  he  said,  a  very  large  iuter- 
^t  in  that  company.     We  also  find  Fowler  a  very  large  stock- 
holder in  the  Franklinite  Company  very  shortly  after,,  and 
*^ear  no  more  of  his  connection  with  the  Zinc  Company.   We 
^ay  therefore  safely  infer  that,  very  shortly  after  they  re- 
vived this  $400,000  in  new  zinc  stock,  they  also  parted  with 
tliis  new  zinc  stock,  which  thus  passed  to  other  bona  Jide 
J>urchasers,  and  who  are  part  of  the  persons  in  real  interest 
Here  now  defending  their  rights  thus  acquired  in  the  Zinc 
Oompany ;  and  now  these  two  or  three  directors,  Curti»,  Far- 
rington, and  Fowler,  having  thus  put  into  their  own  pockets 
^00,000,  thus  derived  from  the  Zinc  Company,  and  having 
put  upon  the  Zinc  Company  all  the  debts  of  the  Sussex  Com- 
pany, and  all  its  stockholders  too,  what  do  these  three  gen- 
tlemen do  ?  We  will  tell  it  in  their  own  language,  for  we  should 
hardly  believe  it  upon  other  evidence.     Major  Farrington 
tells  us  in  the  most  innocent  manner,  as  if  he  could  see 
nothing  unusual  or  wrong  about  it,  that  after  the  act  of  the 
12th  of  February,  1852,  authorizing  the  consolidation  of  the 
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Sussex  and  Zinc  corporations,  that  all  the  shareholders  hol^  ^ 
ing  certificates  of  Sussex  Company  stock  surrendered  thec^^ 
certificates  for  those  of  the  Zinc  Company.  In  this  manne^^ 
the  whole  of  the  stock  of  the  Sussex  Company  became  oodc^ 
verted  to  shares  of  the  Zinc  Company  almost  immediatelj^C 
except  about  thirty  shares,  and  the  whole  of  it  ultimately. 

Several  of  us,  who  were  in  the  board  of  directors  of  th^-^ 
Sussex  Company  delayed  transferring  over  these  thirty  shares-^ 
to  the  Zinc  Company  for  the  purpose  of  delaying  an  organ- ^^ 
ization  of  the  Siissex  Company  until  the  action  of  the  legisla-  -• 
ture  could  be  had  by  wjiich  the  Franklinite  Oymrpany  wob^^ 
formed^  and  that,  at  the  next  session  of  the  legislature,  to^^ 
(that  is  these  two  or  three  directors)  applied  for  a  supple — '^ 
ment  to  the  diarter  of  the  Sussex  Company,  which  was^ 
granted;  and  among  its  provisions  was  one  changing  the^ 
name  of  the  Sussex  Zinc  Company  to  that  of  the  Franklinite^ 
Company,  which  waa  immediately  organized  after  the  pas — 
sage  of  the  act. 

Now  these  two  or  three  directors  seize  upon  all  these  ^ 
48,000  shares  of  additional  stock  authorized  as  we  have  seen  J 
by  the  said  act,  and  under  and  by  virtue  of  it,  are  now 
claiming  in  a  court  of  equity  to  hold  all  the  property  which 
the  Sussex  Company  had  agreed  to  convey  to  the  Zinc  Com- 
pany, and  for  which  the  latter  company  had  paid  every  dol- 
lar of  consideration  money.  Can  we  conceive  a  more  gigan- 
tic fraud  than  is  thus  attempted  to  be  practised  by  these  two 
or  three  directors  under  this  act  of  the  legislature  ?  They 
pocket  from  the  Zinc  Company  several  hundred  thousand 
dollars,  under  an  agreement  to  transfer  to  the  Zinc  Company 
all  the  stock  and  all  the  property  of  the  Sussex  Company, 
and  they  do  actually  pass  over  to  them  the  whole  48,000 
shares  of  the  original  stock  of  the  Sussex  Company,  but 
delay  transferring  about  thirty  shares  thereof  for  a  short 
time  for  the  purpose,  as  they  imagine,  of  keeping  the  Sussex 
Company  alive  until  the  next  session  of  the  legislature. 
These  two  or  three  directors  then  get  an  act  changing  the 
name  of  the  Sussex  Company  to  that  of  the  Franklinite  Com- 
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pany.    Having  then  no  further  use  for  the  thirty  shares, 

they  then  pass  them  over,  too,  to  the  Zinc  Company  at  the 

Agreed  price.    Then  seizing  upon  the  whole  48,000  shares 

of  increased  stock,  upon  an  allegation  that  the  legal  title  to 

the  land  owned  by  the  old  Sussex  Company  had  not  been 

legally  transferred  under  the  agreement  of  1851  and  the  said 

*Hot  of  1852,  claim  to  own  again  all  the  old  property  of  the 

Sussex  Company,  and  are  now  actually  here  pressing  us, 

Bitting  as  a  court  of  equity,  to  protect  them  in  its  use. 

Little  could  the  Zinc  Company  imagine  the  innumerable 
"Woes  lurking  under  this  apparently  accidental  delay  in  trans- 
ferring only  thirty  shares  out  of  48,000, — little  could  they 
dream  that  in  the  scientific  alembic  of  Major  Farrington's 
l>rain  this  innocent  delay  should  work  such  magic  results  as 
to  deprive  them  of  all  their  stock  represented.    Before  the 
Sussex  Company  got  their  name  changed  to  that  of  the 
franklinite  Company,  all  its  stock,  48,000  shares,  belonged, 
in   law  and  equity,  to  the  Zinc  Company.    This  all  parties 
^^ntend  for  and  admit.     This  the  Franklinite  Company  con- 
tend for  as  well  as  the  Zinc  Company.     The  Franklinite 
Company  repudiate,  equally  with  the  Zinc  Company,  that 
the  old  stock  of  the  Sussex  Company,  transferred  as  afore- 
^id,  had  any  vitality  after  the  transfer.     The  very  corporate 
existence  of  the  Franklinite  Company  is  based  upon  that 
>dea.     The  Franklinite  Company  claim  to  own  this  vein  of 
^ixed  ores,  not  under  the  old  stock,  but  under  the  new.  I  re- 
peat that,  on  the  26th  January,  1853,  the  old  $600,000  of 
^be  Sussex  Company's  stock  (if  the  Sussex  Company  had 
^ot  ceased  to  exist  by  virtue  of  the  execution  of  the  agree- 
ment of  September  4th,  1851,)  belonged  to  the  Zinc  Com- 
pany.   But  on  that  day  the  legislature  changed  the  name  of 
^^e  Sussex  Company  to  that  of  the  Franklinite  Company, 
^^i  presto  it  is  claimed  that  the  property  represented  by  this 
wOO,000  of  old  stock  which  belonged  to  the  Zinc  Company 
^lie  moment  before,  belonged  to  the  Franklinite  Company 
^lie  moment  after.     Thus  by  a  stroke  of  the  pen,  in  an  in- 
stant, without  consideration,  without  even  saying  by  your 
Vol.  II.  2  0  . 
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leave,  taking  $600,000  out  of  the  pockets  of  the  Zinc  Cc^ 
pany,  and  putting  it  into  the  pockets  of  the  two  or  three 
•  rectors,  who  delayed  a  little  while  transferring  thirty  sha.  -« 
out  of  48,000,  80  as  to  have  time  to  accomplish  it,  these  t-  ^ 
or  three  directors  sell  property,  and  get  two  or  three  h«J 
dred  thousand  dollars  cash  value  in  hand  for  it — thus  char^^ 
their  name,  and  it  is  all  back  again.     This  beats  anything^   i 
the  Arabian  tales.      It  obscures  the  Alchemist — no  siac 
pocket  as  this  was  ever  discovered  in  California.     It  was  1 1 
easiest  way  of  making  $600,000  I  have  ever  heard  of.       1 
was  not  to  be  expected  that  so  successful  a  financial  achie^v( 
ment  should  rest  satisfied  with  one  operation.    It  was  a  l^^a 
too  promising  not  to  follow ;  accordingly  we  find  that  t-lii 
new/Franklinite  Company  soon  had  a  very  numerous  pro 
geny.     These  companies  immediately  and  rapidly  increased, 
branching  off  from  e<ach  other  like  gamblers  at  vingt-tznt 
The  pamphlet  laws  of  those  years  arc  plethoric  with  their 
charters,  and  in  which  these  same  two  or  three  directors  are 
the  dii  majores,     Mr.  Fowler  says  that  he  alone  had  stoct 
in  no  less  than  fifteen  of  them,  and  he  don't  know  how  many 
more,  viz.   the  Passaic   Company,  the  Fowler   Franklinite 
Company,  the  Union  Exploring  Company,  the  Frankliniw 
Steel  Company,  the  National  Paint  Company,  the  Si)arta 
Iron  Company,  the  Consolidated  Franklinite  Company,  the 
Triunion  Company,  the  New  York  Franklinite  Comj>any, 
and  we  hear  of  others  through  this  large  volume  of  testi- 
mony, none  of  them  having  less  than  $600,000  of  capital 
stock,  and  most  of  them  over  a  million.     What  oceans  of 
money  they  made  no  one  can  tell.     All  this  while  this  Zin^ 
Company  pursued  its  plodding  way,  building  oven  after  oven, 
furnace  after  furnace,  and  factory  after  factory,  expeinli»S 
in  such  improvements,  upon  the  faith  of  this  transfer  of  stock, 
over  $300,000,  besides  the  very  large  consideration  money  it 
had  paid,  forcing  success  along  the  hard  road  of  industry,  d^ 
veloping,  according  to  the  true  intent  of  its  charter,  the  ore  of 
zinc,  manufacturing  that  pure  snow-white  paint  for  the  citlls 
of  commerce  and  comfort,  convenience  and  elegance  of  lif^- 
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They  were  the  workers  in  the  hive — they  were  the  silk- 
worms painfully  weaving  their  shrouds  of  silken  thread, 
while  this  Franklinite  Company  toils  not,  neither  does  it 
apin — ^not  an  ounce  of  its  boasted  franklinite  has  it  ever  yet 
yielded  to  the  demands  of  commerce.  It  springs  at  once 
into  the  butterfly  stage  of  its  existence,  whose  only  object  in 
Ufe  is  to  spread  it«  golden  wings  to  the  glittering  sunshine 
and  multiply  ita  worthless  species.  I  conclude  that  this  act 
of  the  legislature,  changing  the  name  of  the  Sussex  Company 
to  that  of  the  Franklinite  Company,  and  adding  another 
$600,000  to  its  stock,  however  it  may  continue  down  to  the 
Franklinite  Company  any  scintilla  of  legal  title  remaining 
in  the  old  Sussex  Company,  cannot  alter  the  condition  of  the 
questions  of  equitable  right — that  the  broad  fact  still  remains, 
that  before  this  act  was  passed  the  Sussex  Company  had 
agreed  to  sell  the  vein  in  question  to  the  Zinc  Company,  had 
received  the  whole  consideration  money,  had  transferred  to 
the  vendee  all  its  stock  and  put  him  in  possession,  and  if  it 
had  not  transferred  all  its  legal  title,  it  ought  so  to  have 
done,  and  equity  will  treat  it  as  if  it  had. 

Nor  can  the  Franklinite  Company  claim  any  rights,  legal 
or  equitable,  in  the  old  property  of  the  Sussex  Company  by  vir- 
tue of  the  increased  stock.  The  Franklinite  Company  must 
say,  either  that  they  are  the  old  Sussex  corporation  or  a  new 
corporation.  If  they  are  a  new  corporation,  then  they  can 
have  no  rights  whatever  in  the  old  stock  or  the  property  of 
the  old  company — they  are  neither  its  devisee  or  its  heir. 
But  suppose  the  Franklinite  Company  are,  as  they  claim  to 
be,  the  old  Sussex  corporation  under  a  new  name,  there  are 
some  legal  consequences  which  I  apprehend  the  Franklinite 
Company  have  not  entirely  digested. 

If' the  Franklinite  corporation  is  the  old  one  under  a  new 
name,  who  are  its  stockholders — and  of  the  increased  stock,  a& 
well  as  the  old,  how  did  the  individuals  who  have  been  pretend- 
ing to  deal  in  it  get  it?  Before  the  name  was  changed  or  stock 
increased  all  the  stock  of  the  corporation  belonged  to  the 
Zinc  Company  or  its  stockholders.  To  whom  did  the  increased 
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stock  belong  ?  Clearly  to  those  who  owned  the  old  stock  by 
virtue  of  their  old  stock.  It  follows,  as  a  conseqnence,  that 
at  this  day  the  Zinc  Company  owns  every  dollar  of  the  stock 
of  the  Franklinite  Company,  and  are  as  such  entitled,  in 
equity,  not  only  to  all  the  real  and  personal  estate  still  be- 
longing in  law  or  equity  to  the  old  Sussex  Company,  but  also 
to  all  the  property  of  the  Franklinite  Company  since  ac- 
quired, from  whatever  source,  upon  the  principle,  that  the 
owners  of  the  stock  of  a  corporation  are,  in  equity,  the  own- 
ers of  all  its  property.  And  if  we  have  only  the  Sussex 
Company  by  a  new  name  before  us,  under  the  agreement  of 
1851,  and  the  transfer  of  all  its  stock,  the  Zinc  Company,  in 
equity,  own  not  only  this  vein,  but  all  the  other  property  now 
claimed  by  the  Franklinite  Company,  and  that  whether  it  gets 
title  under  the  Fowler  deed  of  1848  or  under  the  Curtis  deed 
of  1860  and  1853,  or  however  otherwise.  It  is  not  the 
Franklinite  Company  who  will  own  in  equity  the  old  pro- 
perty by  virtue  of  its  new  stock,  but  the  Zinc  Company  now 
will  own  the  new  property  by  virtue  of  the  old  stock. 

I  conclude  that  not  only  does  the  Franklinite  Company 
fail  to  prove  any  right  in  equity  to  the  use  of  this  vein,  but 
that  the  proof  shows  affirmatively  that  it  is  in  the  Zinc  Com- 
pany, and  that  such  right  ought  to  be  protected  in  equity, 
even  if  there  is  a  legal  title  in  the  Franklinite  Company. 

But  does  the  proof  show  any  such  legal  title  ?  This  we  will 
now  proceed  to  examine.  The  Franklinite  Company,  in 
claiming  title  to  this  vein  of  ores  through  the  Fowler  deed 
of  1848,  can  only  do  it  as  being  the  old  Sussex  Company 
under  a  new  name.  If  they  are  a  new  corporation  as  to 
this  property  in  dispute,  they  clearly  show  no  legal  title  to 
it.  They  show  no  deed,  no  consideration  paid,  no  agreement 
to  transfer.  They  only  show  the  act  changing  the  name, 
and  as  such  cannot  be  either  the  heir  or  devisee  of  the  Sus- 
sex Company.  That  the  Franklinite  Company,  as  to  this 
vein  of  ores,  is  a  new  corporation,  and  not  the  old  Sussex 
corporation  under  a  new  name,  has  been  substantially  already 
adjudicated  at  the  solicitation  of  both  parties. 
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After  the  act  creating  the  Franklinite  Company  in  1853, 
the  Franklinite  Company  waited  formally  upon  the  Zinc 
Company,  and  demanded  of  them  the  old  charter ;  the  Zinc 
Company  demurred,  and  it  was  finally  left  to  Judge  Kent, 
who  decided  that  the  Zinc  Company  had  no  claim  on  the 
charter,  and  in  consequence  thereof,  on  the  25th  of  October, 
1853,  the  Zinc  Company  resolved  as  follows :  "  that  the  Zinc 
Company  acknowledges  that  it  has  no  claim  of  any  kind  or 
description  on  the  charter  of  the  New  Jersey  Franklinite 
Company  or  to  any  of  the  privileges  thereby  conferred,  and 
that  the  president  of  this  company  is  hereby  authorized  to 
furnish  a  certified  copy  of  this  resolution  to  the  president  of 
the  Franklinite  Company."  It  is  perfectly  apparent  upon 
what  grounds  Judge  Kent  must  have  proceeded ;  for  if  he 
had  not  thought  that  the  Franklinite  Company,  as  to  the  old 
property  of  the  Sussex  Company,  was  a  new  corporation,  the 
Zinc  Company,  instead  of  having  no  claim  on  the  charter  of 
the  old  Sussex  Company,  would  be  the  only  party  that  had. 
But  if  the  Franklinite  Company,  as  to  the  old  property,  was 
a  new  •corporation,  then  as  clearly  they  had  not.  Judge 
Kent  must  therefore  have  looked  upon  the  action  of  the  le- 
gislature of  1853  as  creating  a  new  corporation  in  rather  a 
novel  way,  whose  directors  and  powers  were  defined  by  the 
original  Sussex  charter,  and  that  therefore  the  Franklinite 
Company  had  an  interest  in  the  old  charter,  and  that  the 
Zinc  Company  had  not.  And  the  same  is  implied  by  the 
language  of  the  resolution,  which  disclaims,  on  the  part  of 
the  Zinc  Company,  all  interest  not  in  the  Sussex  charter,  but 
in  the  charter  of  the  New  Jersey  Franklinite  Company. 

I  am  of  opinion  that  the  Franklinite  corporation,  as  re- 
gards the  Zinc  Company  and  the  old  property  and  stock  of 
the  Sussex  Company,  are  a  new  corporation,  and  have  no 
legal  title,  and  have  and  hold  none  of  the  legal  rights  of 
property  that  belonged  to  the  Sussex  Company.  The  Frank- 
Unite  Company  have  in  every  respect  acted  like  a  new  cor- 
poration. They  treated  the  increased  stock  as  the  stock  of 
jx  new  corporation ;  they  bought  other  lands,  and  went  into 
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business  as  a  new  corporation  under  its  new  stock — ^not  a 
single  share  of  the  old  stock  has  ever  been  represented  in  any 
of  its  proceedings  or  voted  upon  for  any  of  its  oflScers.  The 
only  solitary  act  in  ten  years  that  the  Franklinite  Company 
has  done,  otherwise  than  as  a  new  corporation,  is  this  claim 
to  own  the  old  property  under  its  new  stock.  The  Zinc  Com- 
pany, having  been  put  in  possession  by  the  old  Sussex  Com- 
pany, and  the  Franklinite  Company  showing  no  legal  title, 
surely  have  no  right  at  law  or  in  equity  to  disturb  the  Zinc 
Company  in  the  use  of  the  property  in  dispute. 

But  there  is  still  another  difficulty  in  the  legal  title  of  the 
Franklinite  Company  to  this  vein  of  ores.  On  the  8th  of 
March,  1852,  a  year  before  this  Franklinite  Company  was 
formed,  the  Sussex  Company  made  to  the  Zinc  Company  a 
deed,  in  which  the  property  intended  to  be  conveyed  is  de- 
scribed as  follows :  do  grant,  &c.,  "  all  the  zinc  and  other 
ores,  except  franklinite  and  iron  ores  found  or  to  be  found 
in,  on,  or  upon  the  following  described  premises,  that  is  to 
say,  that  certain  farm,  situate  in  the  township  of  Hardyston, 
Sussex,  New  Jersey,  consisting  of  several  contiguous  tracts : 
first,  the  Mine-hill  farm,  consisting  of  93.16  acres,  butted 
and  bounded  as  follows:  beginning,"  &c.,  and  describing  it  by 
metes  and  bounds;  and  after  doing  so,  proceeds  in  the 
following  words :  "  together  with  all  and  singular  the  ten- 
ements, hereditaments,  and  appurtenances  thereunto  be- 
longing or  in  anywise  appertaining,  and  the  reversion  and 
reversions,  rem«ainder  and  remainders,  rents,  issues,  and 
profits  thereof;  and  also  all  the  estate,  right,  title,  interest, 
property,  claim,  and  demand  whatsoever,  as  well  in  law  as 
in  equity,  of  the  said  parties  of  the  first  part  of,  in,  and  to 
the  above  described  premises,  and  every  part  and  parcel 
thereof,  with  the  appurtenances,  to  have  and  to  hold,"  &c. 
There  may  be,  perhaps,  in  this  description  one  latent  and 
two  patent  ambiguities.  The  first  patent  ambiguity  may  be 
caused  by  the  words  "  all  the  zinc  and  other  ores,  except 
franklinite."  Are  we  to  read  this  as  if  the  language  were, 
all  the  zinc  except  the  franklinite,  or  as  if  it  were  all  the 
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other  ores  except  the  franklinite.  My  opinion  is  that  the 
latter  is  the  true  construction,  and  that  the  franklinite  is  to 
be  excepted  from  the  other  ores,  and  not  from  the  zinc,  that 
the  zinc  ores  are  to  be  conveyed  and  all  the  other  ores  except 
franklinite  and  iron  ores. 

The  other  patent  ambiguity  originates  in  the  words,  "  and 
also  all  the  estate,  &c.,  of  the  parties,  &c.,  of,  in,  and  to  the 
above  described  premises."  Do  the  words,  "  above  described 
premises"  refer  to  the  words  in  the  first  of  the  description, 
all  the  zinc  and  other  ores,  or  to  the  premises  described  by 
metes  and  bounds  ?  I  am  of  the  opinion  that  they  refer  to 
the  latter.  We  are  not  inquiring  as  to  the  efifect  of  these 
words  if  they  had  been  inserted  in  the  habendum  clause, 
but  as  to  what  is  their  legal  efifect  when  used  as  words  describ- 
ing the  property  conveyed.  The  language  used  here  has 
precisely  the  same  legal  eflFect  as  if  the  description  had  read, 
"  all  the  zinc  and  other  ores  found  in,  also  all  the  estate  of  the 
parties  of  the  first  part  of,  in,  and  to  the  following  described 
premises,  that  is  to  say,"  &c.,  and  then  describing  it  by  metes 
and  bounds.  The  deed,  upon  the  face  of  it,  was  evidently 
intended  to  convey  not  only  the  zinc,  ores,  but  also  all  the 
estate  the  grantors  had  in  the  premises  described — clearly 
as  much  so  as  if  the  deed  had  omitted  the  words  zinc  ores, 
and  had  merely  said,  we  convey  all  our  right  and  title  to 
the  premises,  butted  and  bounded  as  follows. 

The  result  of  this  conclusion  is,  that  as  both  parties  have 
claims  under  the  Sussex  Company,  and  so  admit  that  the  Sus- 
sex Company  owned  this  vein  of  ores  in  dispute,  I  say  the  re- 
sult is,  that  this  vein  in  dispute  passed  by  the  very  terms  of  this 
deed  to  the  Zinc  Company.  It  has  been  argued  that  this 
construction  would  destroy  the  exception.  I  do  not  see  how. 
The  exception  would  have  been  there  quite  as  appropriately 
if  the  grantors  did  not  claim  to  own  the  franklinite  at  all,  and 
which,  by  the  way,  the  case  shows  they  did  not  claim  to 
own,  for  they  bought  it  afterwards  of  James  L.  Curtis  and 
his  brother.  It  is  also  argued  that  this  construction  would 
operate  to  pass  the  absolute  fee  in  the  land  itself.  But  not  so 


440        COURT  OF  ERRORS  AND  APPEALS. 

The  New  Jeney  Zinc  Co.  v.  The  Boston  Franklinite  Co. 

if  they  did  not  own  it,  and  that  they  did  not  pretend  to ;  and 
if  they  did,  and  used  that  language,  it  ought  to  pass,  unless 
they  alleged  some  mistake  or  misapprehension,  which  is  not 
pretended.  It  is  also  argued  that  these  terms,  if  used  in  the 
Iwbetidum  clause,  are  limited  to  mean  the  thing  granted. 
This  is  admitted.  But  it  so  happens  that  these  terms  here  are 
Tiot  in  the  habendum  clause,  but  in  the  clauses  describing  the 
property  conveyed,  and  by  the  terms  of  the  deed  this  right 
and  estate  of  the  grantors  is  as  much  the  thing  granted  as  the 
ores  themselves.  The  things  granted  here  are  the  ores  and 
the  grantor's  estate  in  the  premises  described  by  metes  and 
bounds.  The  words  are  not  used  to  alter  or  enlarge  the  ex- 
tent of  the  grant,  but  it  is  the  very  thing  itse  f  granted. 

If  we  are  right  in  this  construction  of  the  deed,  it  is  very 
evident  that  the  Franklinite  Company  have  not  a  scintilla 
of  legal  or  equitable  rights. 

But  as  the  decree  below  proceeds  upon  the  finding  that 
the  evidence  shows  that  at  the  execution  of  the  deed  the 
parties  thereto  understood  that  this  vein  in  question  was 
not  a  zinc,  but  a  franklinite  ore,  and  so  excepted  from  the 
deed ;  and  as  that  question  was  very  forcibly  and  earnestly 
argued  at  the  hearing,  we  will  proceed  to  examine  that 
question  more  at  large. 

The  Zinc  Company  contend  that,  by  the  term  zinc  ores 
in  this  deed,  both  parties  intended  this  vein  of  ores.  The 
Franklinite  Company  contend  that  they  did  not ;  that  this 
vein  is  not  a  zinc,  but  a  franklinite  ore,  and  so  was  intended 
to  be  excepted.  This  is  a  latent  ambiguity,  and  only  to  be 
solved  by  the  evidence,  and  the  object  of  the  evidence  is  to 
ascertain  the  meaning  attached  by  the  parties  to  the  words 
used  at  the  time  of  the  execution  of  the  deed.  But  how  are 
we  to  ascertain  this  meaning  ? 

The  most  certain  way  of  fixing  the  meaning  of  the  terms 
of  description  used  in  a  deed  was  the  old  common  law  practice 
of  livery  of  seizin.  In  this  case,  if  the  parties  had  gone  upon 
the  mass  of  ore  in  9Uu  and  made  livery,  by  whatever  name 
they  might  have  called  it,  the  identical  mass  of  ore  would 
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have  passed.  The  parties  would  have  demonstrated  on  the 
ground  what  thing  they  meant  by  the  term  "  zinc  ores,"  as 
if  a  man  takes  a  horse  by  the  bridle,  and  says,  I  sell  you  this 
cow,  and  delivers  the  article,  the  horse  would  pass.  But 
when  the  conveyance  is  by  deed  of  bargain  and  sale,  and  the 
thing  sold  is  only  designated  by  arbitrary  signs,  the  only 
way  to  ascertain  the  mind  of  the  parties  is  to  attach  the  sign 
to  the  thing  sold  in  the  best  way  possible ;  and  when  there  is 
any  doubt  what  thing  the  sign  stands  for,  it  is  necessarily  a 
matter  of  proof,  and  the  thing  to  determine  is  the  weight  of 
the  evidence. 

What,  then,  was  meant  by  the  parties  at  the  time  they 
used  the  term  zinc  ores  in  this  deed  ?  Did  they  mean  this 
vein  in  dispute?  The  Zinc  Company  say  they  did — the 
Franklinite  Company  say  they  did  not.  They  say  that  this 
vein  was  not  a  zinc  ore  at  all,  but  a  franklinite  ore  and  not 
a  zinc  ore,  and  that  instead  of  intending  to  convey  this  as  a 
zinc  ore,  they  intended  to  except  it  as  a  franklinite  ore.  In 
^certaining  this  intent,  I  shall  first  call  attention  to  the 
condition  of  the  property  at  the  time  of  the  execution  of  the 
deed. 

The  evidence  establishes  beyond  dispute  that  if  this  vein 
in  dispute  is  not  a  zinc  ore  there  is  no  zinc  ore  on  the  pro- 
perty at  all,  and  that  both  parties  must  have  perfectly  well 
known  at  the  execution  of  the  deed.  It  is  also  perfectly 
well  established,  by  the  evidence,  that  if  this  vein  is  not  a 
zinc  ore,  that  there  are  no  ores  on  the  property  but  iron  ores, 
including  this  franklinite,  a  species  of  iron  ore,  and  which 
all  parties  also  perfectly  well  knew.  The  evidence  also  shows 
that  this  vein  had  been  known  and  worked  for  a  century  as 
an  ore  yielding  a  large  per  centage  of  metallic  zinc,  and  from 
which  the  zinc  for  the  United  States  standard  weights  and 
measures  was  obtained. 

The  evidence  also  shows  that  there  were  no  other  ores  on 
the  premises  except  this  vein  of  franklinite  and  iron  ores, 
and  all  parties  well  knew  it.  Now,  may  we  not  ask,  if  it  was 
not  the  intention  to  convey  this  vein  by  the  name  of  a  zinc 
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ore,  what  did  the  parties  intend  to  convey  ?  It  is  apparent, 
that  if  they  did  not  intend  to  convey  this  vein  by  the  name 
of  a  zinc  ore,  it  must  have  been  the  intent  of  both  parties  to 
convey  nothing.  I  think  these  facts  show  that  it  must  have 
been  the  intent  to  convey  this  vein  by  the  name  of  a  zinc 
ore,  for  there  is  nothing  else  upon  which  the  deed  could 
operate,  and  both  parties  must  have  known  it.  There  is 
nothing  upon  this  property  but  this  vein  of  franklinite 
and  iron  ore.  The  franklinite  and  iron  ores  are  ex- 
cepted in  terms,  and  if  this  vein  was  meant  to  be  excepted 
as  franklinite  the  deed  conveys  nothing,  as  both  parties  must 
have  known.  Under  these  circumstances,  we  can  draw  no 
other  conclusion  than  that  the  parties  meant  to  convey  some- 
thing-by  the  deed,  and  that  could  only,  as  both  parties  must 
have  known,  have  been  the  vein  in  question.  That  the  par- 
ties must  have  intended  to  convey  this  vein  as  a  zinc  ore,  and 
not  make  a  deed  that  conveyed  nothing,  is  further  proved  by 
the  consideration  given.  The  Zinc  Company  had  a  capital 
of  $600,000,  divided  into  48,000  shares,  and  which  were 
then  selling  at  about  par.  This  capital  stock  was  then 
doubled,  and  they  gave  the  whole  of  their  increased  capital 
for  this  deed.  Now  are  we  to  believe  that  the  Zinc  Com- 
pany would  give,  and  the  Franklinite  Company  take  48,000 
shares  of  the  Zinc  Company  stock  for  a  deed  which  both  par- 
ties must  have  known  conveyed  nothing?  We  can  only 
conceive  this  upon  the  supposition  that  both  parties  thought 
that  this  vein  was  passed  by  the  deed  under  the  name  of 
zinc. 

But  again  :  it  is  manifest,  from  the  evidence,  that  the  vein 
of  ores  was  owned  by  the  grantor,  and  that  it  was  the  only 
thing  he  did  own  in  the  premises.  As  the  grantor  got  this 
large  consideration,  must  it  not  have  been  the  intent  to  con- 
vey the  thing  he  owned  ?  Can  we  believe  he  intended  to 
convey  something  he  did  not  own  ?  Must  it  not,  therefore, 
have  been  the  intent  of  the  parties  to  convey  this  vein  under 
the  name  of  zinc  ?  Another  evidence  that  this  vein  was  in- 
tended by  the  parties  to  pass  under  the  name  of  zinc^  is  that 
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in  all  other  deeds,  ancient  and  modern,  this  vein  has  been 
passed  and  repassed,  reserved  and  re-reserved,  under  the 
name  of  a  zinc  ore,  and  this  deed  now  in  controversy  is  the 
first  one  where  it  was  ever  pretended  that  it  did  not  pass  by 
that  name.  Thus,  in  the  deed  from  Doct.  Fowler  and  his  as- 
signees, the  deed  conveys  all  the  zinc  and  iron  ores  in  Mine- 
hill.  Now,  in  all  the  ancient  deeds,  of  what  material  thing  • 
was  the  word  zinc  a  sign  ?  There  is  no  such  word  as  frank- 
linite in  any  of  them  until  this  deed  of  Fowler  in  1848.  In 
all  the  ancient  deeds,  does  not  the  word  zinc  stand  as  a  sign 
for  this  vein  in  dispute  ?  It  will  be  remembered  that  Far- 
rington,  the  main  witness  for  the  Franklinite  Company,  says : 
*'  There  are  the  remains  of  several  old  pits  along  the  line  of 
the  vein,  some  of  which  look  as  though  they  might  haCve  been 
made  one  hundred  years  ago."  Now,  where  we  find  the  an- 
cient as  well  as  the  modern  deeds  conveying  the  zinc  and 
iron  ores,  is  it  not  apparent  that  by  the  zinc  ores  they 
mean  this  vein?  How  does  it  happen  that,  if  this  vein  had 
ever  been  known  not  as  a  zinc  vein,  but  only  as  a  franklinite 
ore,  it  is  never  so  called  in  any  deed,  ancient  or  modern  ?  If 
there  was  no  zinc  in  the  Mine-hill,  how  does  it  happen  that 
the  deeds  are  always  professing  to  convey  all  the  zinc  ores, 
and  say  nothing  about  franklinite?  On  the  loth  February, 
1845,  Oaks  Ames  made  a  deed  to  Cyrus  Alger,  under  whom 
Samuel  Fowler  held,  as  follows :  "  in  consideration  of  $2600, 
I  bargain  and  sell  to  Cyrus  Alger  the  one  undivided  half 
part  of  all  the  zinc  and  other  ores  and  minerals  on  or  within 
any  of  the  lands  owned  by  Samuel  Fowler,  excepting  iron 
ores  when  unencumbered  with  zinc  and  other  metals."  The 
Franklinite  Company  claim  the  vein  in  question  under  this 
deed,  and  yet  the  word  franklinite  is  not  in  the  deed.  Now, 
as  this  vein  was  the  only  one  of  value  except  iron  ore  un- 
combined  with  zinc,  it  is  passing  strange  that  if  this  vein  was 
then  known  as  a  franklinite,  and  not  as  a  zinc  vein,  the  only 
thing  that  was  intended  to  be  conveyed  was  not  even  named, 
while  all  the  terms  employed  relate  to  zinc  ores,  of  which, 
if  this  vein  was  not  intended  to  be  passed  as  zinc  ore,  both 
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parties  knew  there  was  not  a  particle  on  the  property.  This 
deed  proves  that  up  to  1845,  no  one,  in  dealing  with  this  vein 
as  an  article  of  sale  or  purchase,  ever  thought  of  calling  it  a 
franklinite  ore,  for  the  very  obvious  reason,  that  this  frank- 
linite  mineral  was  entirely  worthless.  The  vein  was  only 
valuable  for  the  zinc  that  was  in  it. 

Let  us  now  examine  this  deed  of  1848,  and  see  if  Fowler 
himself  does  not,  in  this  very  deed,  convey  this  vein  to  the 
Sussex  Company  under  the  name  of  zinc,  and  not  under  the 
name  of  franklinite.  Chancery  has  found  that  this  deed  did 
convey  this  vein,  and  I  entirely  agree  both  with  its  reafioning 
and  its  result.  The  language  of  this  deed  is  "  do  bargain," 
Ac,  "  all  the  zinc,  copper,  lead,  silver,  and  gold  ores,  and  also 
all  other  metals  and  ores  containing  metals  (except  the  metal 
or  ore  called  franklinite  and  iron  ores,  where  it  exists  sepa- 
rate from  the  zinc)  existing,  found,  or  to  be  found  on  that 
certain  farm,"  &c.  This  vein  passed,  if  it  passed  at  all,  by 
the  force  of  the  words  of  grant,  and  not  by  the  force  of  the 
words  of  exception.  With  respect  to  this  deed,  the  Franklin- 
ite Company  take  contradictory  positions.  They  first  contend 
that  this  deed  of  1848  does  not  convey  this  vein  to  the  Sus- 
sex Company  at  all,  and  in  the  second  place  they  contend 
that  it  did  pass  it,  but  that  it  never  has  been  passed  by  deed 
from  the  Sussex  Company  to  the  Zinc  Company,  but  still  re- 
mains in  the  Franklinite  Company,  as  being  the  old  Sussex 
Company  under  another  name.  I  shall  first  consider  the 
position  taken  by  the  Franklinite  Company,  that  this  vein 
did  not  pass  at  all  by  this  deed  of  1848  from  Fowler  to  the 
Sussex  Company.  Upon  this  point  the  Franklinite  Company 
contend  that,  as  regards  the  words  "  except  the  metal  or  ore 
called  franklinite  and  iron  ores,  where  it  exists  separate  from 
the  zinc,  that  the  words  '*  where  it  exists  separate  from  the 
zinc"  apply  only  to  the  words  "  iron  ores,"  and  not  to  the 
word  "  franklinite,"  and  that  the  vein  in  question  is  a  frank- 
linite ore,  and  not  a  zinc  ore,  and  that  the  vein  is  conse- 
quently excepted  from  the  grant  under  the  name  of  frank- 
linite.    But  the  evidence  clearly  shows  that  at  the  date  of 
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this  deed  all  -parties  perfectly  well  knew  that  the  only  ores 
or  metals  in  this  Mine-hill  were  zinc,  franklinite,  and  iron 
ores,  and  that  if  this  vein  was  not  a  zinc  vein  of  ores  there 
was  no  zinc  on  the  premises;  and  as  the  franklinite  and 
iron  ores  are  excepted  in  terms,  it  follows,  under  this  con- 
struction, that  the  deed  conveyed  nothing.  The  deed  shows 
that  the  Sussex  Company  gave  20,000  shares  of  stock,  which 
at  its  par  value  was  $250,000,  for  this  deed.  It  is  therefore 
utterly  impossible  to  believe  that  the  Sussex  Company  could 
give  this  large  price  for  a  deed  which  they  must  have  known 
conveyed  nothing.  The  only  possible  way  to  explain  it  is, 
that  this  vein  was  regarded  on  all  hands  as  a  zinc  vein,  and 
passed  under  the  deed  by  the  name  of  zinc. 

Taking  the  franklinite  construction  of  the  deed  as  the  true 
one,  it  leaves  in  this  deed  of  1848  the  same  latent  ambiguity 
as  in  the  one  of  1852,  viz.  what  is  meant  by  the  term  zinc 
ores  in  the  words  of  grant,  and  by  which  the  evidence  shows 
the  parties  must  have  intended  this  vein  of  ores.  But  ^  the 
latent  ambiguity  in  the  deed  of  1848  is  cleared  up  by  fur- 
ther description.  By  the  true  construction  of  the  deed  of 
1848,  the  words,  "  when  it  exists  separate  from  the  zinc," 
applies  to  the  franklinite,  it  only  excepts  franklinite  which 
exists  separate  from  zinc,  and  of  course  conveys  franklinite 
when  it  is  not  separate  from  the  zinc,  and  as  the  proof  shows 
this  vein  is  here  mixed  mechanically  with  franklinite,  it  all 
passes.  That  this  deed  of  1848  passes  this  vein  with  the 
franklinite  mixed  with  it  is  manifest  from  many  considera- 
tions. In  th5  first  place,  it  is  the  true  legal  construction  of 
the  language  of  description.  This  is,  "  all  the  zinc  and  other 
ores,  except  the  metal  or  ore  called  franklinite  and  iron  ores, 
where  it  exists  separate  from  the  zinc."  This  is  the  first 
deed  in  which  the  word  franklinite  was  ever  used.  In  all 
previous  deeds  this  franklinite  had  always  been  conveyed 
under  the  name  either  of  zinc  or  an  iron  ore.  Franklinite 
was  not  properly  either  a  metal  or  an  ore ;  it  was  zinc  and 
iron  in  chemical  combination,  and  thus  could  no  more  be  an 
ore  of  franklinite  than  there  could  be  an  ore  of  brass. 
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The  draftsman  of  this  deed  of  1848,  wheh  he  came  to 
aake  this  exception,  was  in  doubt  what  precise  terms  to  use; 
le  was  in  doubt  which  precise  effect  would  be  given  to  the 
term  franklinite,  as  it  never  before  had  been  used  in  any 
deed.     It  had  always  before,  when  existing  separate  from 
zinc,  and  when  not  regarded  merely  as  a  dross  mixed  with 
the  zinc,  been  regarded  as  an  iron  ore,  and  is  so  treated  and 
claimed  by  the  Franklinite  Company  in  all  their  proceedings. 
He  therefore,  in  this  exception,  calls  it  by  both  names,  viz, 
'*  excepting  the  ore  or  metal  called  franklinite  and  iron  ores," 
having  the  word  '*  called"  understood  before  the  word  "iron" 
as  well  as  before  the  word  "  franklinite,"  inadvertently  using 
the  plural  of  ore,  by  reason  of  its  immediately  following  the 
two  words,    "franklinite  and  iron."     There  was   only  one 
thing  meant  to  be  excepted,  and  that  was  the  thing  called 
both  franklinite  and  iron  ore,  and  that  only  when  it  existed 
separate  from  the  zinc.     If  it  had  been  intended  to  except 
two  things,  viz,  a  thing  that  was  called  franklinite  and  a 
different  thing  that  was  called  iron  ore,  the  language  would 
not  be  what  it  is,  but  it  would  naturally  have  been  as  fol- 
lows, viz,  excepting  the  metal  or  ore  called  franklinite,  and 
also  excepting  the  iron  ores  when  they  exist  separate  fronu 
the  zinc.     This  is  further  manifest  from  the  word  "  it"  foi-^^ 
lowing  the  word  "iron  ores."     We  can  only  account  for  lli^^ 
use  of  the  word  "  it"  in  that  connection  by  the  supposition  tlii^r 
the  writer  intemled  to  except  one. thing,  vw.  something  t\iat 
was  called  indifferently  franklinite  or  iron  ore.    If  it  had  b*s^'^ 
intended  to  apply  the  words,  when  separate  Trom  zinc  ^^^^ 
iron  ores,  the  language  would  have  been  when  "  they,"  Q__  ^^^^ 
"  it,")  exist  separate  from  the  zinc.     But  suppose  we  char^^c* 
the  word  "it"  into  "  they"  the  construction  would  stilE^^ 
the  same.     The  language  of  the  deed  would  be,  except  *^ 

the  ores  called  franklinite  and  iron  ores  where  they  exist  se  -*^P*' 
rate  from  the  zinc.  But  that  it  was  intended  by  the  partP^'^^ 
to  except  the  franklinite  where  it  exists  separate  from  ^^^ 

zinc  is  perfectly  manifest  from  the  habendum  clause.     T"""^  ^'^ 
is  as  follows :  "to  have  and  to  hold  all  and  every  the  zi   -^^/ 
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&c.,  and  other  metals  and  ores,  excepting  the  one  called 
franklinite,  when  it  exists  in  a  separate  and  distinct  state 
from  the  zinc." 

I  do  not  see  what  possible  ambiguity  can  remain  in  the 
exception  in  the  words  of  grant  after  reading  the  exception 
as  defined  and  emphasized  in  the  habendum  ;  and  as  the  proof 
amply  shows  that  what  franklinite  there  is  in  the  vein  is  not 
separate  from  zinc,  but,  on  the  contrary,  so  intimately  mixed 
mechanically  with  the  zinc  as  that  it  cannot  be  separated 
from  it,  it  cannot  be  that  the  parties  did  not  intend  to  con- 
vey this  vein  under  the  name  of  either  of  zinc  or  "  other  ores 
or  metals."  But  I  go  further — not  only  does  the  deed  of 
1848  convey  this  vein  by  its  terms,  but  it  conveys  it  by  the 
name  of  zinc  ore.  As  what  passes  must  be  of  grant,  and  not 
by  force  of  the  words  of  exception,  the  vein  must  pass 
either  by  force  of  the  words  '*  all  zinc  ores"  or  by  force  of 
the  words  "  all  other  ores."  The  Franklinite  Company  contend 
that  this  vein  was  called  a  franklinite  vein,  and  that  it  passes 
therefore  under  the  words  "  other  ores,"  which  would  com- 
prehend franklinite.  The  exception  shows  that  it  was  not 
intended  to  convey  all  the  franklinite,  but  only  the  frank- 
linite ores  mixed  with  the  zinc  ores.  Taking  the  words  of 
grant  and  of  exception  together,  it  is  the  same  in  legal 
effect  as  if  it  had  read,  we  sell,  <fec.,  all  the  zinc  ore  and  all 
the  franklinite  ore  mixed  with  the  zinc  ore.  Now  the  vein 
would  not  pass  simply  by  the  words  franklinite  ore  mixed  or 
not  separated  from  the  zinc  ore.  That  would  only  pass  the 
franklinite  portion  of  it,  leaving  the  title  to  the  zinc  part  of 
the  ore  in  Fowler.  The  zinc  part  of  the  vein  must  neces- 
sarily, therefore,  have  passed  by  force  of  the  words,  "  all  the 
zinc  ore ;"  so  that  it  must  have  been  the  intent  of  the  parties 
in  this  deed  of  1848  to  have  conveyed  at  least  the  zinc  por- 
tion of  this  vein  under  the  name  of  zinc  ore,  and  not  under 
the  name  of  a  franklinite  ore. 

Again  :  the  whole  object  of  this  deed  of  1848  was  to  convey 
this  vein.  It  was  the  only  thing  Fowler  owned  in  the  pre- 
mises, and  was  the  only  thing  there  of  any  value.  If  the  vein  had 
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been  understood  and  called  by  the  parties  a  franklinite,  and 
not  a  zinc  ore,  how  did  it  happen  that  the  terra  franklinite  is 
not  used  in  the  words  of  grant  ?  The  deed  uses  the  words, 
all  the  zinc,  copper,  silver,  and  gold  ores — of  which  the  de- 
fendants say  there  was  none,  not  even  zinc,  and  the  only 
thing  they  say  was  there,  viz.  franklinite  ore,  is  not  in  the 
words  of  the  grant  at  all.  We  can  only  answer  for  this  upon 
the  sup[)Osition  that  at  the  time  all  parties  understood  this 
vein  to  be  a  vein  of  zinc  ore,  and  that  the  worthless  frank- 
linite passed  with  it  as  its  dross,  and  the  object  of  the  excep- 
tion was  to  prevent  franklinite,  w^hen  separate  and  distinct 
from  the  zinc  ore,  from  passing  under  the  name  of  other  ores. 
But  again  :  by  whatever  name  this  vein  may  have  gone  by 
among  men  of  science,  it  was  not  conveyed  in  this  deed  of 
1848,  nor  had  it  ever  before  been  conveyed  by  any  deed,  an- 
cient or  modern,  under  the  name  of  franklinite.  But  there 
are  many  other  considerations,  considering  the  words  zinc 
and  franklinite  as  latent  ambiguities,  which  go  to  show  that 
this  vein  was  intended  to  be  conveyed  in  this  deed  of  1848 
under  the  name  of  zinc  ore.  Major  Farrington,  the  main 
witness  of  the  Franklinite  Company,  and  who,  by  his  in- 
terference with  the  deed  of  1852,  made  this  whole  contro- 
versy, says  '*  the  Sussex  Company  was  an  organization  under 
a  charter  formed  for  the  purpose  of  manufacturing  zinc  from 
ores  obtained  in  Sussex  county.  They  purchased  zinc  ores 
upon  Mine-hill."  Now,  as  there  is  no  pretence  that  they  ever 
acquired  any  zinc  ore  except  this  vein,  they  must  have  got 
it  by  virtue  of  this  deed  of  1848,  under  the  term  zinc  ore, 
in  that  deed.  Again,  the  very  title  of  the  act  of  this  Sussex 
Company  w^as  the  Sussex  Zinc  Mining  and  Manufacturing 
Company.  They  wanted  zinc,  not  franklinite  ore, — nay  more, 
as  soon  as  they  got  this  deed  they  went  immediately  into  pos- 
session and  at  work  upon  this  vein  as  a  zinc  ore,  mined  several 
hundred  tons,  but  did  not  pursue  it  long,  not  because  there  was 
not  plenty  of  zinc  ore  in  it,  but  because  it  was  not  in  the  form 
of  a  red  oxide.  So  that  it  is  perfectly  manifest  that  in  this 
very  deed  of  1848,  under  which  all  th^e  parties  claim  this 
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vein,  was  bought  and  sold,  in  consideration  of  $25,000,  under 
the  name  of  a  zinc,  and  not  a  franklinite  ore. 

But  there  is  another  curious  cotemporary  fact  showing 
that  this  deed  of  1848  conveyed  this  vein  under  the  name  of 
zinc.  At  the  same  time  that  Foyler  made  this  deed  we  have 
spoken  of  he  made  another  deed,  without  any  consideration,  to 
the  Sussex  Company  for  all  the  franklinite  specially  by  name, 
on  a  portion  of  the  very  premises  described  in  said  deed  of  1848. 
The  language  of  this  last  deed  is,  "  all  the  metal,  mineral,  or 
iron  ore  usually  known  and  designated  by  the  name  of  frank- 
linite, found  or  to  be  found  on,  upon,  or  in  a  certain  tract  of 
land,"  going  on  and  describing  a  part  of  the  very  premises  de- 
scribed in  the  deed  conveying  the  zinc  ore.  Samuel  Fowler, 
one  of  the  other  main  witnesses  for  the  Franklinite  Company, 
being  asked,  "  after  you  conveyed  the  zinc  and  other  ores  to  the 
Sussex  Company  by  the  deed  of  the  10th  March,  1848,  did 
you  make  a  separate  conveyance  to  that  company  of  frank- 
linite," answers,  "  after  I  agreed  to  convey  the  zinc  ore  to 
the  company,  I  agreed  to  convey,  and  did  convey,  in  March, 
1848,  the  franklinite  ore  on  a  piece  of  the  land  on  Mine-hill 
farm ;"  so  that,  by  the  testimony  of  the  very  man  who  made 
this  deed  under  whom  all  parties  claim,  says  that  he  made  the 
first  deed  to  convey  zinc  ore,  and  the  later  deed  to  convey 
franklinite  ore— must  he  not  therefore  have  intended  to  con- 
vey, and  did  he  not  actually  convey  this  vein  in  the  first  deed 
by  the  name  of  zinc  ?  Why,  if  the  parties  then  had  regarded 
this  vein  as  franklinite,  and  not  zinc,  what  was  the  object  of 
making  the  second  deed  ?  They  got  all  the  franklinite  by 
the  first  deed.  By  the  theory  of  the  defence,  this  vein  is 
franklinite,  and  not  zinc,  and  the  second  deed  had  nothing 
to  operate  on.  These  facts  conclusively  show  that  the  object 
of  Fowler's  first  deed  was  to  convey  to  the  Sussex  Company 
this  vein  under  the  name  of  zinc  ore,  and  to  convey  by  the 
second  deed  franklinite  not  so  mixed  with  zinc  as  to  pass 
under  the  name  of  zinc  ore.  But  not  only  is  this  vein  pass- 
ed as  a  zinc  ore  in  this  deed  of  1848,  but  again  it  so  passed 
to  Fowler  in  the  deed  from  Alger  in  1849.    But  not  only  so, 
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it  is  80  conveyed  and  confirmed  again  in  Fowler's  deed  of  con- 
firmation in  1849.  But  again,  not  only  do  all  the  ancient 
and  modern  deeds  show  that  this  vein  was  called  a  zinc  ore, 
and  not  a  franklinite  ore,  but  all  the  previous  charters  obtain- 
ed from  the  legislature  lool^  the  same  way.  All  these  char- 
ters, and  there  were  several  of  them,  up  to  1853,  recognise 
this  vein  as  a  zinc  ore,  and  it  was  not  until  the  Sussex  Com- 
pany had  conveyed  to  the  Zinc  Company,  for  the  large  con- 
sideration we  have  named,  all  their  zinc  property,  that  these 
ingenious  gentlemen,  who  got  up  all  these  recent  charters, 
bethought  themselves  that  by  playing  upon  this  word  frank- 
linite, by  substituting  for  the  name  which  the  vein  had  gone 
by  when  spoken  of  as  a  subject  of  bargain  and  sale,  the  name 
by  what  men  of  science  had  originally  designated  this  species 
of  this  mineral  franklinite,  they  could  start  through  the  air 
all  these  beautiful  and  variegated  bubbles,  the  success  of  their 
ascent  being  in  proportion  to  their  nothingness. 

What  right  have  we,  then,  when  we  find  that  in  all 
the  ancient  and  modern  deeds,  in  all  the  old  charters, 
this  vein  is  conveyed  by  the  name  of  zinc,  to  say  that 
in  this  deed  of  1852  it  was  not  also  conveyed  to  the 
Zinc  Company  under  the  same  name?  But  these  by  no 
means  exhaust  the  evidence  that  it  was  the  intent  of  the 
parties  to  convey,  by  this  deed  of  1852,  to  the  Zinc  Company 
this  vein  of  ores  under  the  name  of  zinc.  All  parties  con- 
nected with  these  transactions,  the  complainants  as  well  as 
the  defendants,  the  vendors  as  well  as  the  purchasers,  the 
mortgagees  as  well  as  the  mortgagors  and  encumbrancers, 
in  all  the  deeds  they  have  made,  in  all  the  agreements  they 
have  entered  into,  in  all  the  sales  they  have  made,  in  every 
bushel  of  ore  they  have  dug,  in  every  pound  of  zinc  they 
have  extracted,  in  every  certificate  of  stock  they  have  issued, 
in  all  their  acts  of  every  description  they  have  done  from 
the  granting  of  the  charter  of  1848,  have  always  dealt  with 
and  treated  this  vein  as  a  mass  of  zinc  ore  in  situ.  The 
Sussex  Company  was  chartered  to  manufacture  zinc,  not  iron 
: — its  chartered  name  was  a  Zinc  Company — it  sought  to  buy. 


NOVEMBER  TERM,  1862.  451 

The  New  Jersey  Zinc  Co.  v.  The  Boston  Franklinite  Co. 

by  the  deed  of  1848,  a  mass  of  zinc  ore  in  situ  for  its  char- 
tered purposes.  Under  the  deed,  they  took  immediate  pos- 
session of  the  vein  with  the  full  knowledge  and  consent  of 
the  vendor,  and  commenced  to  extract  the  ore  as  a  zinc  ore, 
and  continued  so  to  do  until  they  discovered  that  the  red 
oxide  of  zinc  on  Stirling-hill  could  be,  in  the  then  condition 
of  the  manufacture,  somewhat  more  economically  worked. 
They  issued  over  $300,000  of  stock,  under  the  representation 
that  they  owned  this  vein  as  a  mass  of  zinc  ore  in  situ.  Let 
us  particularize  some  of  these  acts.  Thus,  on  the  agreement 
of  4th  September,  1851,  it  was  agreed  between  the  Sussex 
Company  and  the  Zinc  Company  that  they  would  both  apply 
to  the  legislature  to  obtain  an  act  authorizing  the  Sussex 
Company  to  transfer  all  their  property  to  the  Zinc  Company; 
and  in  pursuance  of  that  agreement,  both  parties  did  so  apply, 
and  represented  to  the  legislature  that  the  Sussex  Company, 
the  owner  of  certain  zinc  mines  in  Sussex,  and  it  is  so  re- 
cited in  the  preamble  to  the  act.  Yet  the  only  property  the 
Sussex  Company  owned  was  what  they  bought  from  Fowler 
in  the  deed  of  1848,  the  only  zinc  on  the  premises  was  this 
vein,  as  all  parties  perfectly  well  knew.  In  this  application 
to  the  legislature,  upon  which  that  act  was  founded,  and 
which  act  is  the  foundation  of  all  proceedirigs  since,  this  very 
Franklinite  Company  must  have  represented  to  the  legisla- 
ture that  this  vein  was  a  zinc,  and  not  a  franklinite  vein,  and 
procured  the  passage  of  the  act  upon  that  very  representation. 
Again,  in  the  answer  of  the  Franklinite  Company,  they  say 
that  the  intention  of  this  deed  of  1852  was  to  enable  the 
Zinc  Company  "  to  develop  the  metals  of  zinc  ores."  Now 
how  could  that  be  the  object,  unless  it  was  the  intention,  by 
the  deed  of  1852,  to  convey  this  vein,  for  that  was  all  and 
the  only  zinc  property  they  owned.  Again,  the  Franklinite 
Company  say,  in  their  answer,  that  after  said  deed  of  1852, 
they  bought  of  Fowler  the  franklinite  ores,  or  a  portion  of 
Mine-hill,  to  develop  the  metals  of  the  franklinite  ore ;  so 
that,  if  we  can  believe  their  own  answer,  they  must  have  in- 
tqnded  to  pass  this  vein  under  the  deed  of  1852  under  the 
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name  of  zinc,  thus  could  not  have  intended  to  retain  this 
vein  under  the  exception  of  franklinite,  for  they  expressly 
state,  in  their  answer,  that  they  afterwards  bought  that 
from  Fowler,  and  their  answer,  so  far  as  it  states  otherwise, 
contradicts  itself. 

But  again :  if  there  is  anything  that  stands  out  in  bold 
relief  in  this  cause,  it  is  that  it  was  the  intention  of  the  deed 
of  1852  to  convoy  to  the  Zinc  Company  all  the  property  of  the 
Sussex  Company.  This  is  proved  by  the  agreement  of  1851, 
by  the  act  of  the  legislature  of  1852,  by  the  evidence  of  all 
the  witnesses  on  both  sides,  by  the  actual  transfer  of  all  the 
stock  of  the  Sussex  Company,  both  that  held  by  individuals 
and  that  by  the  corporation,  and  by  the  universal  admission 
at  this  day,  that  every  share  of  that  stock  is  now  rightly 
held  by  the  Zinc  Company.  If  this  be  so,  it  could  not  be 
otherwise  than  that  the  deed  of  1852  passed,  and  was  in- 
tended to  pass  this  vein  under  the  name  of  zinc,  the  only 
possible  escape  for  the  Franklinite  Company  is  to  say  that 
they  themselves  got  no  title  for  the  vein  by  the  deed  of 
1848  from  Fowler. 

But  w^e  have  already  shown  that  this  vein  did  pass  to  them 
under  that  deed.  Thus  we  might  go  on,  if  time  permitted, 
that  always,  in  every  possible  way  and  from  the  parties  to  the 
deed  of  1852,  acted,  spoke,  and  treated  this  vein  as  passing 
by  this  said  deed  under  the  name  of  zinc  ore.  But  it  is  said, 
in  behalf  of  the  Franklinite  Company,  that  the  deed  of  1852 
diflfers  from  the  deed  of  1848  in  this,  that  the  deed  of  1848 
conveys  "  all  the  zinc  and  other  ores,  except  franklinite  ore, 
when  it  exists  separate  from  the  zinc,"  and  the  deed  of  1852 
leaves  out  the  words  "  where  it  exists  separate  from  the  zinc  ;'* 
and  it  is  therein  argued  that  the  deed  of  1848  conveys  the 
vein  under  the  words  other  ores,  and  the  deed  of  1852  ex- 
cepts it  under  the  name  of  franklinite.  This  should  be  very 
manifest  before  the  court  should  so  hold ;  for  if  that  be  so,  as 
this  vein  was  all  the  property  the  Sussex  Company  owned, 
the  deed  of  1852  conveyed  nothing,  and  both  parties  must 
have  known  it.    The  construction  of  the  deed  should  be  most 
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strongly  against  the  grantor.  And  we  have  shown  that  the 
intent  not  to  convey  this  vein  could  not  consist  with  the 
avowed  intent  of  the  deed  of  1852  to  convey  all  the  property 
of  the  Sussex  Company. 

But  independently  of  all  the  considerations  I  have  named, 
let  us  see  what  this  suggestion  amounts  to.  The  Franklinite 
Company  must  satisfy  us,  first,  that  when  the  deed  of  1852 
was  executed,  that  the  parties  thereto  understood  that  this 
vein  was  not  a  zinc  ore,  but  a  franklinite  ore,  and  intended 
to  except  it  under  the  latter  name.  But  this  they  are  es- 
topped from  doing  by  the  avowed  object  of  the  deed  and 
the  proof  of  all  the  witnessed  that  it  was  the  intent  to  convey 
all  their  property. 

But  we  are  asked,  if  the  change  in  the  deed  of  1852  had 
not  the  object  to  reserve  the  vein  under  the  name  of  frank- 
linite, what  was  its  object.  We  answer,  in  the  first  place, 
that  is  not  the  business  of  the  Zinc  Company ;  they  are  gran- 
tees, and  it  is  for  the  olher  side  to  manifest  their  exception. 
But  if  it  was  the  duty  of  the  Zinc  Company,  it  is  entirely  ex- 
plained by  the  evidence  of  the  main  witness  of  the  Frank- 
linite Company,  Major  Farrington.  This  witness  says  all 
things  went  on  according  to  the  agreement  of  1851 ;  the  act 
was  procured,  the  stock  all  passed  over,  the  deed  drawn  to  con- 
vey all  the  property  to  the  Zinc  Company;  and  he  and  all  the 
other  witnesses  expressly  swear  that  the  agreement  of  1851 
was  carried  out.  He  then  explains  how  this  alteration  in  the 
language  of  the  description  of  the  deed  in  1852  happened. 
He  and  all  the  witnesses  say  it  was  not  to  convey  less  than 
the  whole  property,  but  he  states  here  how  it  happened.  He 
says  the  deed  was  first  drawn  in  the  precise  language  of  the 
deed  of  1848.  Both  boards  of  directors  met,  all  parties 
were  satisfied  with  it,  and  they  were  about  to  execute  it 
when  he  suggested  a  scientific  doubt.  Franklinite  is  a  mineral 
which  is  composed  of  zinc  and  iron  in  chemical  combination, 
and  Farrington  suggested  that,  as  franklinite,  in  rerum  na- 
iura,  could  not  exist  chemically  separate  from  zinc,  that 
therefore  the  phrase  in  the  deed  of  1848,  "  except  franklinite 
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where  it  exists  separate  from  zinc,"  would  embrace  franklinite 
mechanically  separate  from  zinc ;  and  the  deed  was  altered 
not  to  prevent  the  passing  of  all  the  property  of  the  Sussex 
Company,  but  to  prevent  its  being  construed  to  pass  frank- 
linite when  not  mechanically  mixed  with  zinc  and  when  zinc 
was  only  present  as  a  chemical  constituent  of  franklinite. 
The  deed  was  altered  with  that  view,  and  out  of  this  absurd 
scientific  doubt  has  sprung  this  controversy.  The  Zinc  Com- 
pany yielded  to  the  major's  scientific  doubt,  and  that  clause 
was  stricken  out.  But  there  was  another  clause  inscribed  in 
the  deed  much  more  significant  than  the  clause  stricken  out. 
Major  Farrington  tells  us  that  the  deed  of  1852,  first  drawn, 
was  a  verbatim  copy  of  that  of  1848,  and  a  new  deed  was 
drawn,  which  was  finally  executed,  and  is  the  deed  of  1852 
before  us.  Neither  the  deed  of  1848  or  any  of  the  previous 
deeds  contained  any  such  description  in  it  as  the  one  in  this 
deed  of  1852,  conveying  "  all  the  right,  title,  and  estate  of 
the  Sussex  Company  in  the  premises  described."  Now,  in 
the  second  deed,  as  drawn.  Major  Farrington  has  told  us  why 
the  words  "  separate  from  the  zinc  "  are  stricken  out,  but  he 
has  not  told  us  why  the  words  '*'  all  the  right,  title,  and  es- 
tate," &c.,  were  put  in.  The  reason  is  perfectly  manifest 
from  the  case.  The  words  were  stricken  out  to  prevent  the 
consequence,  as  suggested  by  Farrington,  of  conveying  frank- 
linite when  separated  mechanically  from  zinc,  and  the  words 
"  all  the  estate,  right,"  &c.,  inserted  to  prevent  any  inference 
from  the  striking  out  ihe  words  "  separate  from  the  zinc," 
that  the  parties  intended  to  convey  less  than  their  whole 
property.  To  the  question,  therefore,  why  the  first  clause 
was  stricken  out  of  the  deed  of  1852,  we  answer  by  asking 
why  the  second  clause  was  put  in.  Again,  what  possible  in- 
ference can  we  draw  from  the  fact,  that  all  the  stock  of  the 
Sussex  Company  was  conveyed  to  the  Zinc  Company,  and 
that  it  is  to  this  day  admitted  by  all  parties  so  rightly  held, 
than  that  this  property  was  intended  to  be  conveyed  by  this 
deed  of  1852  by  the  name  of  zinc.  But  it  is  urged  that  the 
evidence  shows  that,  at  the  date  of  the  deeds,  and  as  late  as 
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1853,  the  mass  or  veins  of  ore  in  Mine-hill  were  regarded 
and  known  as  franklinite ;  that  the  ore  was  so  classified  and 
arranged  in  mineral  cabinets  and  exhibitions ;  that  it  was 
described  in  scientific  treatises,  in  geological  reports,  and  was 
so  called  by  the  proprietors  of  the  mines  and  by  the  miners 
themselves.  But  what  do  all  these  amount  to  if  it  appears 
by  the  overwhelming  weight  of  other  considerations,  some 
of  which  we  have  indicated,  that  the  parties  to  the  deed,  at 
the  very  time  of  execution,  intended  to  convey  the  vein  in 
question  by  the  name  of  zinc  ? 

But  further :  when  a  mineralogist  was  arranging  his  cabi- 
net, if  he  came  across  a  specimen  of  franklinite  from  this 
vein,  he  would  of  course  classify  and  arrange  it  as  franklin- 
ite, and  not  as  something  else,  and  when  he  came  across  a 
specimen  of  that  portion  of  the  vein  which  was  zinc  ore, 
would  he  not  also  arrange  and  classify  that  as  zinc  ore;  and 
would  either  have  the  slightest  tendency  to  prove  what  the 
owners  of  the  whole  vein  would  call  it  when  they  were  ap- 
plied to  to  sell  it  by  a  company  chartered  for  the  sole  pur- 
pose of  manufacturing  zinc  from  the  ore  ?  So  as  to  its  being 
described  as  franklinite  ore  in  scientific  treatises  and  geo- 
logical reports,  when  treating  of  franklinite,  they  would 
treat  this  vein  as  a  franklinite  vein,  and  when  treating  of 
zinc,  they  would  treat  it  as  a  zinc  vein,  and  no  inference 
from  either  ox>uld  be  justly  drawn  as  to  what  these  parties  in 
these  deeds  meant  to  pass  by  the  name  of  zinc. 

But  it  is  further  said,  that  at  the  dates  of  these  deeds,  and 
up  to  1853,  this  vein  was  called  franklinite  by  the  proprie- 
tors of  the  mines  and  the  miners  themselves.  It  is  very 
true  that  since  J 853,  when  this  controversy  was  first  stirred, 
and  when  the  Franklinite  Company  first  conceived  the  plea- 
sant financial  operations  which  might  be  made  by  a  play 
upon  this  word  franklinite,  the  directors  and  agents  of  the 
Franklinite  Company  have  made  it  a  matter  of  business  to 
call  this  vein  franklinite ;  but  I  can  find  no  evidence  at  all 
satisfactory  that  before  that  time  the  vein,  as  a  mass,  was 
called  franklinite  by  anybody. 
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As  a  specimen  of  what  reliance  can  be  placed  upon  this 
kind  of  testimony,  let  us  take  the  evidence  of  Oakes  Ames, 
perhaps  the  most  candid  of  all  the  witnesses  of  the  Frank- 
linite  Company,  and  the  one  most  likely  to  know.  He  says 
that  he  first  became  acquainted  with  Mine-hill  in  1826 ;  that 
the  bed  of  ore  was  then  called  franklinite.  They  formed  a 
company  about  that  time,  called  the  Franklinite  Manufac- 
turing Company  I  think,  leaving  us  to  infer  that,  so  early 
as  1826,  this  vein  was  so  well  known  as  franklinite  that  a 
charter  was  created  for  the  express  purpose  of  manufacturing 
the  franklinite  in  it.  Yet  the  tinith  is,  that  the  charter  he 
must  have  referred  to,  instead  of  being  called  the  Frank- 
linite Manufacturing  Company,  was  called  in  its  charter  the 
FrankZin  Manufacturing  Company,  and  only  so  called  be- 
cause it  was  located  near  the  Franklin  furnace,  and  its  ob- 
ject, as  declared  in  its  charter,  was  to  manufacture  not  frank- 
linite but  zinc.  So  that  at  that  time  this  vein  must  have 
been  known  as  zinc  ore,  even  according  to  the  evidence  of 
Mr.  Ames.  But  if  this  vein  was  called  a  franklinite  ore, 
and  not  zinc,  when  this  deed  of  1862  was  made,  when  did  it 
begin  to  be  called  so?  It  certainly  could  not  have  been 
prior  to  1821,  because  before  that  time  the  word  franklinite 
had  not  yet  been  invented.  Doct.  Fowler  was  a  learned 
mineralogist,  and  finding  in  this  vein  a  substance  diflFerent 
from  any  other  in  his  cabinet,  sent  specimens  to  his  corres- 
pondents in  Europe  and  America,  among  others  Berthier,  a 
chemist  in  Paris.  lie,  in  1821,  resolved  it  into  its  elements, 
and  discovered  that  it  was  a  new  mineral  sj:>ecies,  and  chris- 
tened it  by  the  name  of  franklinite,  because  it  had  first  been 
found  at  Franklin  furnace,  in  Sussex  county.  New  Jersey. 
Now  this  vein  had  been  known  for  sixty  years  before  that, 
and  known  as  yielding  a  very  large  per  cent,  of  metallic  zinc, 
and  zinc  had  been  known  as  valuable  in  commerce  from  very 
early  times.  The  vein  had  been  worked  for  its  zinc  for  sixty 
years.  It  is  apparent,  therefore,  that  long  before  1821  this 
vein  must  have  had  a  name,  and  that  name  not  franklinite, 
but  zinc.     It  is  altogether  likely,  that  after  it  was  thus  dis- 
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covered,  that  this  was  a  new  mineral  species,  and  that  this 
was  the  only  place  in  the  world  where  it  had  ever  been  found. 
That  both  Doct.  Fowler  and  this  learned  correspondent  talked 
a  good  deal  about  it,  and  that  the  old  acquaintance,  zinc,  was 
for  some  time,  as  is  customary  in  such  cases,  overslaughed 
in  the  halls  of  the  learned  by  this  new-born  babe  of  science. 
But  in  their  learned  descriptions  they  had  no  idea  or  object 
to  discuss  or  settle  the  question  whether,  when  Doct.  Fowler 
came  to  sell  this  vein  to  purchasers,  he  shall  change  the 
name  of  the  mass  of  ore  in  sitUy  and  call  it,  for  commercial 
purposes,  either  a  zinc  ore  or  a  franklinite  vein.     Though 
after  this  discovery,  in  1821,  this  franklinite  was  to  some  ex- 
tent a  scientific  toy,  we  can  hardly  suppose  that  Doct.  Fowler 
or  any  other  owner  would,  when  he  came  to  seek  a  purchaser, 
change  the  name  of  this  vein  from  zinc  to  franklinite.    Zinc 
had  been  known  as  valuable  in  commerce  as  long  as  brass 
had  been  manufactured.     But  this  franklinite  was  the  most 
useless  iron  ore  that  had  been  discovered.    There  it  had  laid 
for  an  hundred  years  within  300  yards  of  an  iron  furnace, 
tortured  in  every  shape  that  skill  and  avarice  could  put 
upon  it  to  declare  its  hoped-for  usefulness,  and  the  only 
thing  ever  successfully  generated  between  it  and  the  furnace 
was  a  salamander.  The  Franklinite  Company  now  in  this  case 
ingeniously  account  for  this  by  swearing  that  they  suspect  that 
its  good  qualities  are  not  yet  fully  developed.     The  evidence 
fully  shows  that  neither  Doct.  Fowler  or  any  other  owner, 
when  he  wished  to  sell  this  vein,  ever  libelled  his  own  pro- 
perty by  calling  it  franklinite.    It  was  never,  in  any  matter 
of  sale,  pretended  to  be  called  franklinite  until  this  Frank- 
linite Company,  in  1853,  having  sold  it  as  a  zinc  vein,  in 
order  to  give  this  Zinc  Company,  as  their  evidence  declares, 
the  monopoly  of  zinc  ores  in  Sussex,  sought,  by  calling  it  a 
franklinite  ore,  to  get  at  the  zinc,  and  put  the  profits  arising 
from  the  zinc  in  their  own  pockets.     Can  there  be  any  better 
evidence  that  all  parties  consider  and  treat  this  vein  as  a  zinc 
ore  than  the  avowed  and  proved  acts  of  the  Franklinite  Com- 
pany in  this  very  case? 
Vol.  II.  2  q 
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They  pretend  that  this  vein  is  franklinite,  and  not  zinc; 
that  their  sole  object  is  not  to  manufacture  zinc,  but  to  man- 
ufacture iron  from  the  franklinite,  and  yet  the  first  thing 
they  do  is  to  erect  hot  furnaces  to  manufacture  iron,  but 
ovens  to  extract  the  zinc.  They  manufacture  nothing  but 
zinc,  put  it  in  the  market  to  compete  with  the  Zinc  Company, 
when  their  avowed  object  in  this  deed  of  1852  was  to  give 
the  Zinc  Company  a  monopoly  of  the  zinc  manufacturing, 
and  then  treat  all  the  ore  but  the  zinc  ore  as  a  useless  dross. 
They  profess  to  want  only  the  iron,  but  they  use  only  the 
zinc.  The  evidence,  to  my  mind,  that  the  deed  of  1852  was 
intended  by  the  parties  to  pass  this  vein  by  the  name  of  zinc, 
is  as  strong  as  if  the  parties  had  gone  upon  the  mass  of  ore 
in  situ,  and  had  made  livery  of  seizin  thereof  with  all  the 
forms  and  solemnities  of  the  common  law. 

As  it  appears,  from  what  we  have  said  in  discussing  the 
effect  of  this  deed  of  1848,  that  this  vein  of  ores  passed  by  it  to 
the  Sussex  Company,  it  is  unnecessary  to  say  anything  fur- 
ther about  the  claim  of  title  by  the  Franklinite  Company 
under  the  deed  from  Fowler  to  the  Curtises  under  the  deed  of 
1850  to  them,  as  that  only  conveys  what  did  not  pass  by  the 
deed  of  1848.  I  deem  it  but  justice  to  say  in  closing,  that 
80  far  as  regards  the  Boston  Company  and  Oake«  Ames,  I  see 
nothing  inconsistent  with  the  strictest  integrity  and  good 
faith.  I  am  of  opinion  that,  by  the  deed  of  1852,  it  was  the 
intention  of  the  parties  thereto  to  pa«s  over  the  property  in 
dispute  under  the  name  of  zinc  ore ;  that  the  property  in 
dispute  belongs  to  the  Zinc  Company,  both  in  law  and  in 
equity ;  that  the  injunction  against  the  Zinc  Company  should 
be  dissolved,  and  the  injunction  against  the  other  parties 
should  be  made  perpetual  with  costs. 

Brown,  J.  The  contest  in  these  cases  is  for  the  ores  of 
zinc  and  iron  in  a  tract  of  land  called  Mine-hill,  in  the 
county  of  Sussex.  The  questions  are,  what  title  to  ores 
there  found  the  Zinc  Company  acquired  by  the  deed  made  to 
them,  dated  March  8th,  1852,  by  the  Sussex  Zinc  and  Cop- 
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per  Mining  and  Manufacturing  Company,  and  what  title  to 
such  ores  the  Boston  Franklinite  Company  have,  as  succes- 
sors to  the  Sussex  Company,  through  Oakes  Ames  and  the 
New  Jersey  Franklinite  Company,  by  virtue  of  the  excep- 
tion in  the  same  deed.  By  it  the  Sussex  Company  grants 
and  conveys  to  the  Zinc  Company  "  all  the  zinc  and  other 
ores,  except  franklinite  and  iron  ores,  found  or  to  be  found 
in  or  upon  the  following  deaorihed  premiaesy  that  is  to  say, 
that  certain  farm,  piece,  or  parcel  of  land,  bounded  as  fol- 
lows, and  consisting  of  several  contiguous  tracts.  First,  the 
Mine-hill  farm."  After  describing  this  and  other  tracts  by 
metes  and  bounds,  the  deed  proceeds  to  give  license  and  au- 
thority for  several  purposes,  among  others,  to  open  shafts, 
levels,  and  drains,  to  mine  all  sorts  of  mines  and  minerals, 
veins  of  zinc,  copper,  lead,  silver,  gold,  and  other  ores  and 
metals,  except  the  franklinite  and  iron  ores,  as  therein  pro- 
vided, with  free  ingress  in  and  upon,  and  egress  from  the 
said  premises  for  the  purposes  aforesaid;  and  together  with 
all  and  singular  the  tenements  and  appurtenances,  &c.,  and 
also,  all  the  estate,  right,  title,  interest,  property,  claim,  and 
demand  whatsoever,  as  well  in  law  as  in  equity,  of  the  said 
parties  of  the  first  part  of,  in,  and  to  the  above  described 
premises^  and  every  part  and  parcel  thereof,  with  the  appur- 
tenances. 

This  deed  conveys  in  terms  all  the  zinc  ore  found  or  to  be 
found  upon  the  premises  described.  The  words  are,  "  all  the 
zinc  and  other  ores  except  the  franklinite  and  iron  ores," 
and  to  those  words  there  is  but  one  grammatical  reading. 
It  is  all  the  zinc  ores  and  all  other  ores  except  franklinite 
and  iron  ores.  The  exception  is  from  the  ores  named  gene- 
rally, and  not  from  the  zinc  ores,  unless  franklinite  is  a  zinc 
ore.  The  words  cannot  be  held  to  mean  all  the  zinc  ores 
except  iron  ores,  nor  all  the  zinc  ores  except  franklinite,  un- 
less franklinite  be  a  zinc  ore.  If  this  interpretation  seems 
at  all  obscure,  it  is  because  the  words  of  the  description  re- 
late to  kinds  of  property  not  familiar  to  us.  If  the  same 
form  of  description  and  exception  be  applied  to  things  in 
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common  use  the  doubt  will  be  removed,  as  if  a  man  should 
sell  all  the  white-oak  and  other  timber  on  his  farm  except 
the  chestnut,  chestnut  is  an  exception  from  the  other  timber, 
and  not  from  the  white-oak.  If  the  sale  was  of  all  the 
white-oak  timber  except  the  chestnut,  the  clause  would  not 
be  good  English,  nor  the  exception  good  in  law ;  for  the  ex- 
ception would  not  bo  from  the  thing  granted  but  from  some 
other  thing,  contrary  to  one  of  Touchstone's  quaint  rules. 
The  reading  of  this  exception  thus — all  the  zinc  ores  except 
the  iron  ores — would  be  just  as  bad  as  all  the  white-oak  ex- 
cept the  chestnut.  Nor  would  all  the  zinc  ore  except  the 
franklinite  be  any  better,  for  it  appears  in  all  the  pleadings 
and  in  all  the  proofs,  and  in  the  arguments  of  counsel  here, 
that  franklinite  is  considered  a  mineral  species  or  an  iron 
ore.     It  therefore  cannot  be  excepted  out  of  zinc  ore. 

If,  then,  the  exception  applies  only  to  other  ores  the  clause 
should  be  read,  so  far  as  respects  zinc,  all  the  zinc  ores  found 
or  to  be  found  on  the  premises  described.  This  would  give 
the  Zinc  Company  all  the  zinc  ores,  with  the  right  to  mine 
them,  although  it  might  be  necessary  to  break  down  the 
franklinite  and  iron  ores  to  get  them.  The  above  construc- 
tion seems  verbally  accurate,  and  should  be  the  legal  con- 
struction, unless  there  be  some  other  of  which  the  words  are 
capable  called  for  by  the  intent  of  the  parties.  I  know  of 
none  such.  The  deed,  with  this  construction,  gives  the  zinc 
ore  not  in  mass  with  such  admixtures  as  were  not  conveyed, 
but  in  species.  The  language  of  the  description  of  this  deed, 
and  that  of  Fowler,  from  whom  the  Sussex  Company  got  its 
title,  is  not  apt  to  a  purpose  of  conveying  masses  of  mixed 
ore  in  situ,  the  preponderant  ore  characterizing  the  mass.  A 
deed  with  such  intent  would  necessarily  describe  such  masses 
with  some  definiteness  as  to  location  or  boundary,  so  far  as 
that  can  be  done  in  relation  to  this  kind  of  property.  The 
title  to  an  ascertained  vein  of  ore  may  be  given,  and  the 
estate  is  bounded  by  the  walls  of  the  vein,  wheresoever  they 
may  lead.  So  as  to  veins  or  lodes  undiscovered  the  same 
rule  would  apply  after  discovery,  the  prevalent  ore  giving 
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character  to  the  mass.  But  the  words  in  these  deeds  define 
nothing.  The  deed  from  Fowler  to  the  Sussex  Company,  for 
example,  conveys  "  all  the  zinc,  copper,  lead,  silver,  and  gold 
ores,  and  also  all  metals  or  ores  containing  metals,"  &c.,  and 
this  deed  "  all  the  zinc  and  other  ores." 

Therdescriptions  are  not  of  opened  mines  or  ascertained  veins 
or  veins  not  yet  discovered,  but  are  such  as  are  universally  used 
in  deeds  to  exploring  and  mining  adventurers.  The  grantees 
of  such  deeds  incur  the  expense  of  sinking  shafts,  opening 
levels  and  drains,  and  removing  masses  of  no  value,  in  the 
full  confidence  that,  whatever  they  may  find  within  the  de- 
scription of  their  deeds  worth  taking  away,  no  matter  how 
situated  or  mixed,  they  will  have  the  right  to  take  away. 
The  parties  contract  in  general  and  sweeping  words  with 
reference,  in  great  measure,  to  the  unseen  and  unknown,  and 
thus  create  questions  inter  se  difficult  to  adjust  when  the 
estate  or  right  is  opened  to  sight  and  knowledge.  Adverse 
rights  under  ground,  without  definite  description,  must  of 
course  be  difficult  to  reconcile ;  but  this  cannot  control  the 
construction  of  deeds  creating  these  rights.  The  right  to 
zinc  ore,  given  by  this  deed  to  the  Zinc  Company,  is  the 
dominant  right ;  for  the  grant  must  be  taken  most  strongly 
contra  proferentem.  If  zinc  ore  be  found  in  such  combina- 
tion with  other  masses  not  granted  as  to  be  inseparable,  these 
masses  must  pass  as  an  incident  to  the  grant.  A  good  ex- 
ception can  only  be  made  of  such  thing  as  may  be  separated 
from  the  granted  thing.  4  Cruises  Dig,  288, 

But  if  this  result  be  doubted,  or  considered  strictissimi 
jurisj  greater  certainty  will  be  found  in  further  considering 
the  words  of  this  deed.  The  deed  conveys,  it  will  be  re- 
membered, all  the  zinc  ore  found  or  to  be  found  upon  the 
following  described  premises,  that  is  Mine-hill  and  the  other 
tracts  of  land,  with  the  right  to  mine  there,  and  free  ingress 
into  and  upon  and  egress  from  the  said  premises,  and  also  all 
the  estate,  property,  title,  interest,  claim,  and  demand  of  the 
said  parties  of  the  first  part  of,  in,  and  to  the  above  described 
premises, 

2q* 
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What  is  the  meaning  here  of  the  words  "  above  described 
premises?"  It  is  insisted  that  they  mean  only  the  ores 
granted.  Suppose  they  do,  then  this  part  of  the  deed  will 
read  "  all  the  estate,  title,  and  interest  of  the  said  parties  of 
the  first  part  of,  in,  and  to  all  the  zinc  and  other  ores,  except 
franklinite  and  iron  ores,  found  or  to  be  found  on  the  above 
described  lands."  Supposing  what  is  understood,  this  pas- 
sage, so  interpreted,  will  read  thus :  all  the  estate,  title,  and 
interest  of  the  grantors  of,  in,  and  to  all  the  zinc  ores  and 
all  other  ores  except  franklinite  and  iron  ores.  There  being 
no  qualification  or  exception  to  the  grant  of  zinc  ores,  the 
entire  title  of  the  Sussex  Company  to  zinc  ore  passes.  Thi» 
title  embraced  all  the  zinc  ores  undisturbed  by  the  franklinite 
exception,  for  that  only  existed  when  franklinite  was  found 
separate  from  zinc. 

But,  in  my  judgment,  the  words  "above  described  pre- 
mises" do  not  mean  the  ores  granted.  When  this  word 
*' premises"  is  used  in  the  habendum  it  has  a  fixed  meaning. 
The  office  of  that  part  of  a  deed  is  to  fix  with  certainty  the 
estate  granted,  and  in  that  connection  the  word  "  premises" 
does  mean  the  thing  granted,  as  described  in  what  precedes 
the  habendum.  In  this  deed  the  word  premises,  in  the 
habendum,  means  all  the  ores  granted,  together  with  all  the 
interest  of  the  grantors  in  the  lands  described. 

But  the  inquiry  is  not  now  as  to  the  meaning  of  the  word 
in  the  hahendu7n,  but  in  the  description  of  the  thing  upon 
which  the  habendum  is  to  have  effect.  The  word  premises 
sometimes  means  any  statements  which  precede  the  use  of 
the  word.  Sometimes  it  means  lands,  sometimes  the  thing 
granted. 

In  the  premises  of  a  deed  it  cannot  mean  the  thing  granted, 
for  that  is  not  ascertained  until  the  description  is  complete. 
It  is  twice  used  in  this  same  description  to  mean  lands — the 
ore  in  the  lands  and  the  right  to  enter  upon  the  lands  are 
described  as  in  or  upon  the  premises^  that  is  to  say  the  tracts 
of  land  described  by  metes  and  bounds.  When  this  word  is 
used  the  third  time  in  description,  and  the  right  of  the 
grantor  given  in  the  above  described  premises^  it  is  difficult 
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to  conceive  how  it  can  mean  anything  else  than  in  its  previous 
connections.  The  following  described  premises  and  the  above 
described  premises  go  to  the  same  thing  with  great  exact- 
ness. The  word  is  held  to  its  meaning  of  lands  by  the  qual- 
ifying words  with  certainty.  Language  affords  no  greater. 
The  doubt  suggested  arises  not  from  the  words  in  their  con- 
nection, but  from  the  effect  of  such  general  words  upon  the 
subject  matter  of  the  grant.  It  is  said  that  they  are  broad 
enough  to  convey  the  fee  of  the  lands,  and  so  they  are.  But 
they  will  convey  no  more  than  the  grantor  s  title,  and  he 
should  know  whether  he  means  to  convey  that  or  not,  and 
insert  it  or  not  according  to  his  intent.  It  is  true  a  case 
may  be  put  in  which  such  use  of  the  word  will  seem  a 
strange  mistake — one,  by  the  way,  very  unlikely  to  be 
made.  As  if  a  man  owning  the  fee  of  lands  should  sell  all 
the  timber  on  the  premises,  together  with  all  his  estate  in 
and  right  to  the  premises.  If  the  land  were  of  large  value 
and  the  timber  of  small  value,  and  the  consideration  propor- 
tioned to  the  latter,  the  immediate  conclusion  of  the  mind 
would  be,  this  is  a  mistake,  and  but  little  proof  would  be  re- 
quired to  procure  a  reform  in  a  court  of  equity.  On  the 
other  hand,  a  case  may  be  put  in  which  it  would  appear  to 
be  in  exact  accord  with  the  intent  of  the  parties,  as  if  a 
man  owning  certainly  a  third  part,  and  having  a  question- 
able title  to  an  additional  sixth  part  of  lands,  should  sell  the 
one  undivided  third  part  of  the  premises,  together  with  all 
his  interest  in  the  premises,  there  would  be  little  doubt  that 
he  meant  what  he  said. 

But  if  it  appeared  that  the  deed  was  given  in  execution 
of  a  contract  to  convey  all  his  estate  in  these  lands,  there 
could  be  no  doubt  at  all  of  his  meaning.  The  intent  being 
ascertained,  the  deed  must  be  so  construed,  and  both  the 
particular  and  general  description  have  effect.  This  rule  is 
stated,  in  4  Cruises  Digest  257,  to  be  "  that  when  a  deed  first 
contains  special  words,  and  afterwards  concludes  in  general 
ones,  both  words,  as  well  general  as  special,  shall  stand,  for 
otherwise  the  general  words  would  have  no  effect."    The  case 
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of  Sumner  v.  Williams,  8  Mass,  176,  cited  by  the  coanael 
of  the  Boston  Company,  will  not  on  examination  be  found  to 
sustain  his  position.  The  action  was  brought  on  the  cove- 
nants of  a  deed  made  by  administrators.  The  question  was 
as  to  their  personal  liability.  The  meaning  of  the  word 
premises  was  argued  in  the  case,  and  Justice  Sedgwick  dis- 
cussed it  in  his  opinion.  The  other  judges  did  not  refer  to 
it.  The  deed,  in  all  particulars,  was  different  from  that  now 
under  consideration.  The  administrators  had  license  to  sell 
the  lands  of  intestate  from  the  Court  of  Common  Pleas. 
They  describe  the  property  in  the  deed  as  the  equity  of  re- 
demption of  which  the  intestate  died  seized  in  the  premises, 
and  the  habendum  is  to  have  and  hold  the  same.  They 
covenant  that,  as  administrators,  they  are  lawfully  seized  of 
the  premises ;  that  they  are  free  from  all  encumbrances  ex- 
cept the  mortgage  deed  and  dower  of  the  widow ;  that  they 
had  good  right  to  sell,  and  would  defend  the  same.  The 
question  discussed  by  Justice  Sedgwick  was  whether  the 
covenants  extended  to  the  lands,  or  to  the  equity  of  redemp- 
tion only.  It  was  not  material,  and  was  not  decided.  I 
think,  however,  that  in  saying  the  word  same  in  the  Jiabenr 
dum  meant  the  thing  granted,  and  that  the  covenants  ex- 
tended no  further,  he  was  clearly  right.  That  dee<i  admitted 
of  such  construction,  in  fact  required  it.  Such  was  the  in- 
tent of  the  parties,  appearing  in  every  part  of  the  deed. 

I  think  no  reference  to  extrinsic  circumstances  to  aid  in 
ascertaining  the  intent  of  the  parties  to  this  deed  is  neces- 
sary. But  if  a  doubt  does  exist  the  court  may  look  at  such 
evidence.  The  original  rule  is  clear  in  its  terms.  Latent 
ambiguities  arising  from  evidence  of  extrinsic  circumstances, 
when  the  instrument  came  to  be  applied  to  the  subject  of  it, 
could  be  removed  by  the  same  kind  of  evidence,  but  a  patent 
ambiguity  could  not  be  aided  in  this  way.  Construction  of 
the  words  was  the  only  remedy,  and  when  that  failed  the 
instrument  failed  to  have  effect.  This  rule  has  been  sub- 
jected to  many  exceptions,  by  which  the  rule  itaelf  is  in  fact 
modified.     In  general,  the  court  may  look  at  the  circum- 
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stances  surrounding  the  transaction  at  the  time  of  it,  and 
construe  the  writing  in  view  of  them,  if  they  afford  any 
light.  This  of  course  does  not  extend  to  the  alteration  of 
the  instrument,  but  only  to  settling  the  sense  of  the  words 
when  they  admit  of  two  or  more  meanings. 

Vice- Chancellor  Wigram,  in  his  treatise  on  extrinsic  evi- 
dence, page  59,  says,  "every  claimant  under  a  will  (and 
the  same  rules  apply  to  all  instruments)  has  a  right  to  re- 
quire that  a  court  of  construction,  in  the  execution  of  its 
oflfice,  shall,  by  means  of  extrinsic  evidence,  place  itself  in 
the  situation  of  the  testator,  the  meaning  of  whose  words  it 
is  called  upon  to  declare."    Ibid.  57-8. 

It  is  upon  the  principle  above  adverted  to,  namely,  that 
all  writings  tacitly  refer  to  the  existing  circumstances  under 
which  they  are  made ;  that  courts  of  law  admit  evidence  of 
particular  usages  and  customs  in  aid  of  the  interpretations 
of  written  instruments,  whether  ancient  or  modern,  when- 
ever, from  the  nature  of  the  case,  a  knowledge  of  such 
usages  and  customs  is  necessary  to  a  right  understanding  of 
the  instrument.  The  law  is  not  so  unreasonable  as  to  deny 
to  the  reader  of  any  instrument  the  same  light  which  the 
writer  enjoyed.  2  FkU.  Ev.  277.  "  For  the  purpose  of  ap- 
plying the  instrument  to  the  facts,  and  of  determining  what 
passes  by  it,  or  who  take  an  interest  under  it,  a  second  de- 
scription of  evidence  is  admissible,  viz.  every  material  fact 
that  will  enable  the  court  to  identify  the  person  or  thing 
mentioned  in  the  instrument,  and  place  the  court,  whose  pro- 
vince it  is  to  declare  the  meaning  of  the  words  of  the  in- 
strument as  near  as  may  be,  in  the  situation  of  the  parties 
to  it.'* 

In  the  case  of  Colpoya  v.  Colpoys,  1  Jacob's  Ch.  JR.  464, 
the  master  of  rolls  says :  "  In  the  case  of  a  patent  ambiguity, 
that  is  one  appearing  on  the  face  of  the  instrument,  as  a 
general  rule,  a  reference  to  matter  dehors  the  instrument  is 
forbidden.  It  must,  if  possible,  be  removed  by  construction, 
and  not  by  averment.  But  in  many  cases  this  is  imprac- 
ticable.    Where  the  terms  used  are  wholly  indefinite  and 
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equivocal,  and  carry  on  the  face  of  them  no  certain  or  ex- 
plicit meaning,  and  the  instrument  furnishes  no  materials  by 
which  the  ambiguity  thus  arising  can  be  removed,  if  in  such 
cases  the  court  were  to  reject  the  only  mode  by  which  the 
meaning  could  be  ascertained,  viz,  the  resort  to  extrinsic  cir- 
cumstances, the  instrument  must  become  inoperative  and 
void.  As  a  minor  evil,  therefore,  common  sense  and  the  law 
of  England  (which  are  seldom  at  variance)  warrant  the  de- 
parture from  the  general  rule,  and  call  in  the  light  of  ex- 
trinsic evidence.  The  books  are  full  of  instances  sanctioned 
by  the  highest  authorities  both  in  law  and  equity.  When 
the  person  or  the  thing  is  designated  on  the  face  of  the  in- 
strument by  terms  imperfect  and  equivocal,  admitting  either 
of  no  meaning  at  all  by  themselves  or  of  a  variety  of  dif- 
ferent meanings  referring  tacitly  or  expressly  for  the  ascer- 
tainment and  completion  of  the  meaning  to  extrinsic  cir- 
cumstances, it  has  never  been  considered  an  objection  to  the 
reception  of  evidence  of  those  circumstances  that  the  am- 
biguity was  patent."  The  master  cites  Doe  ex  dem.  Jeraej/w 
Smith,  2  Brod,  4*  Bing,  553,  in  support  of  his  view.  In  this 
case  Bay  ley,  J.,  says :  "  The  evidence  here  is  not  to  produce 
a  construction  against  the  direct  and  natural  meaning  of  the 
words — not  to  control  a  provision  which  was  distinct  and 
accurately  described,  but  because  there  is  an  ambiguity  on 
the  face  of  the  instrument ;  because  an  indefinite  expression 
is  used  capable  of  being  satisfied  in  more  ways  than  one,  and 
I  look  to  the  state  of  the  property  at  the  time,  to  the  estate 
and  interest  the  settler  had,  and  the  situation  in  which  she 
stood  in  regard  to  the  property  she  was  settling,  to  see 
whether  that  estate  or  interest  or  situation  would  assist  us 
in  judging  what  was  her  meaning  by  that  indefinite  expres- 
sion." 

In  the  case  of  Bradley  v.  The  Washington  Steam  Packet 
Company,  13  Peters*  R,  89,  Justice  Barbour,  in  delivering 
the  opinion  of  the  court,  reviews  a  number  of  the  decisions 
on  this  subject,  and  sums  up  the  result  in  the  following 
words :  "  The  cases  which  we  have  thus  collected  together, 
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from  among  the  very  many  which  exist,  will  serve  to  show 
in  how  many  aspects  the  question  of  the  admissibility  of  ex- 
trinsic evidence  in  relation  to  written  contracts  has  been  pre- 
sented and  decided,  and  in  how  many  forms,  according  to  the 
various  circumstances  of  the  cases,  the  principle  which  we 
have  been  considering  has  been  applied.  Sometimes  it  has 
been  applied  to  deeds,  sometimes  to  wills,  and  sometimes  to 
mercantile  and  other  contracts.  In  some  cases  it  has  been 
resorted  to  to  ascertain  which  of  several  persons  was  in- 
tended, in  others,  which  of  several  estates.  In  some  to  as- 
certain the  identity  of  the  subject,  in  others  its  extent.  In 
some  to  ascertain  the  meaning  of  a  term,  where  it  had  ac- 
quired by  use  a  particular  meaning,  in  others  to  ascertain  in 
what  sense  it  was  used  when  it  admitted  of  several  mean- 
ings. But  in  all  the  purpose  was  the  same — to  ascertain  by 
this  medium  of  proof  the  intention  of  the  parties,  when 
without  the  aid  of  such  evidence  that  could  not  be  done  so 
as  to  give  a  just  interpretation  to  the  contract.  Without 
attempting  to  do  what  others  have  said  that  they  were  un- 
able to  accomplish,  that  is  to  reconcile  all  the  decisions  on 
the  subject,  we  think  that  we  may  lay  down  this  principle  as 
the  just  result,  that  in  giving  effect  to  a  written  contract,  by 
applying  it  to  its  proper  subject  matter,  extrinsic  evidence 
may  be  admitted  to  prove  the  circumstances  under  which  it 
was  made,  whenever  without  the  aid  of  such  evidence  such 
application  could  not  be  made  in  the  particular  case." 

The  diflficulty  arises  here,  if  any,  in  applying  the  word 
premises  to  the  subject  of  the  contract.  According  to  the 
natural  construction  of  the  word  in  its  connection  it  means 
land,  and  so  construed  the  deed  conveys  all  the  title  of  the 
Sussex  Company  in  the  lands  to  the  Zinc  Company.  Is 
there  anything  in  the  surrounding  circumstances  to  show 
that  the  parties  meant  any  less  ?  The  Sussex  Company  had 
no  title  to  the  surface  of  the  land,  only  to  certain  ores.  By 
reference  to  the  deed  from  Fowler  to  this  company,  we  find 
that  he  conveyed  to  it  all  the  zinc  and  other  ores  there  found 
or  to  be  found,  except  franklinite,  when  it  exists  separate  from 
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zinc.  To  this  exception  it  may  be  said,  that  it  amounts  to 
nothing,  for  franklinite  never  exists  separate  from  zinc  in 
chemical  combination.  The  meaning  no  doubt  was  to  except 
it  when  not  found  in  mechanical  combination  with  zinc. 
There  was  a  plausible  reason,  therefore,  for  changing  the 
language  of  the  exception,  and  it  was  changed  in  the  deed 
to  the  Zinc  Company.  There  they  except  franklinite  with- 
out more.  The  difference  in  the  effect  of  these  exceptions  is 
unquestionable,  and  involves  all  that  is  in  dispute  in  this 
cause,  but  it  is  not  obvious  at  first  reading.  The  Zinc  Com- 
pany certainly  would  not  readily  perceive  that  by  this  dif- 
ference they  would  lose  any  zinc  not  chemically  combined  in 
franklinite.  This  leaves  open  the  question,  whether  the  deed 
was  made  by  the  Sussex  Company  with  the  intent  of  reserv- 
ing part  of  the  ores  they  acquired  from  Fowler,  and  ac- 
cepted by  the  Zinc  Company  with  that  understiinding.  The 
general  clause,  including  all  their  title,  answers  the  question 
exactly  if  premises  mean  lands,  and  this  answer  cannot  be 
put  aside  unless  a  good  reason  can  be  found  for  so  doing. 
The  reason  seems  to  be  the  other  way.  The  exception  in  the 
second  deed  is  relieved  of  the  obvious  infirmity  of  the  first, 
while  the  whole  description,  taking  the  general  clause  as  re- 
ferring to  the  lands,  conveys  the  same,  and  no  more  than  the 
same  rights. 

The  general  clause,  so  interpreted,  performs  its  oflBce, 
which  is  to  guard  against  omission  or  inadequate  construc- 
tion. Burton  on  Heal  Property  167,  found  in  the  law  U- 
brary. 

By  the  cases  above  cited,  we  are  allowed  to  look  further 
into  the  surrounding  circumstances.  One,  specially  included, 
is  the  relation  of  the  grantors  to  the  property  or  subject  of 
the  contract.  At  the  time  of  the  delivery  of  the  deed  to  the 
Zinc  Company,  which  I  consider  to  have  been  after  its  ac- 
knowledgment, there  being  no  direct  proof,  the  Sussex  Com- 
pany in  equity  had  no  property.  They  had  contracted,  for 
valuable  consideration,  with  the  Zinc  Company  to  convey  to 
it  all  their  stock  and  property  of  every  kind,  and  had  re- 


NOVEMBER  TERM,  1862.  469 

Morris  and  Essex  Railroad  Co.  v.  Qreen. 

oeived  the  consideration.  When  they  delivered  the  deed 
therefor,  in  equity  they  were  merely  trustees  executing  a 
trust — at  law,  they  were  performing  a  contract.  It  is  true 
that  the  contract  may  have  been  waived,  or  another  substi- 
tuted, but  there  is  no  sign  of  it  in  the  evidence ;  and  where 
a  deed  is  delivered,  which  by  its  usual  and  natural  construc- 
tion performs  a  contract  between  the  parties,  the  clear  pre- 
sumption is  that  it  was  so  intended. 

In  coming  to  the  conclusion  that  the  New  Jersey  Zinc 
Company,  by  their  deed,  acquired  all  the  title  the  Sussex 
Company  had  from  Fowler,  and  that  the  decree  of  the  Chan- 
cellor should  be  reversed,  I  beg  leave  to  add,  that  I  have  the 
highest  respect  for  the  legal  opinions  of  the  Chancellor. 

If  in  the  discharge  of  my  duties  here  I  could  defer  to  the 
opinions  of  any  judge,  I  would  to  his;  but  my  convictions 
upon  the  points  on  which  I  rest  my  opinion  in  this  case  are 
strong,  and  I  cannot  yield  them  to  those  of  any  other  mind. 

The  decision  of  the  Chancellor  was  reversed  by  the  fol- 
lowing vote : 

For  affirmance  —  Judges  Whelpley,  Haines,  Elmer, 
Combs,  Swain — 5. 

For  reversal — Judges  Vredenburg,  Brown,  Van  Dyke, 
Ogden,  Cornelison,  Kennedy,  Wood — 7. 


The  Morris  and  Essex  Railroad  Company,  appellants, 
and  Thomas  Green,  respondent. 

The  complainant  was  the  owner  of  a  farm,  through  which  the  defendants, 
the  Morris  and  Essex  Railroad  Company,  in  the  construction  of  their 
work,  made  an  excavation.  Commissioners  were  called,  under  the  com- 
pany's charter,  to  assess  the  damages,  from  whose  award  the  complainant 
appealed.  Before  the  hearing  of  the  appeal,  H.  and  W.,  who  had  con- 
tracted with  the  company  to  procure  the  right  of  way  for  them,  and  to 
pay  the  expenses  of  it,  proposed  to  submit  the  matter  in  difference  to 

Vol.  II.  2  r 
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arbitration,  which  was  done.  By  the  charter  of  the  company,  they  were 
obliged  to  construct  and  keep  in  repair  suitable  wagonways  over  or 
under  their  road  where  the  railroad  intersected  any  farm.  During  the 
deliberations  of  the  arbitrators,  the  complainant  stated  that  he  should 
require  a  suitable  wagonway  over  the  railroad  where  it  croeeed  his  farm, 
but  H.  and  W.  replied  that  this  was  a  matter  with  which  the  arbitrators 
had  nothing  to  do,  and  was  no  part  of  the  submission.  This  view  was 
assented  to  by  the  arbitrators  and  both  parties.  The  arbitrators  made  their 
award,  and  U.  and  W.  waited  on  complainant  with  the  money  awarde<l 
and  the  draft  of  a  deed.  The  complainant  objected  to  signing  this  deed,  on 
the  ground,  that  itdid  not  in  express  terms  reserve  all  his  rights  to  a  cross- 
ing ;  but  finally  executed  it,  on  being  assured  by  H.  and  W.,  one  of  whom 
was  a  lawyer,  that  such  rights  would  not  be  affected  by  the  instrument. 
The  company  having  failed  to  put  up  a  crossing  after  being  legally  no- 
tified, the  complainant  made  it  at  his  own  expense,  and,  by  virtue  of  an 
authority  contained  in  their  charter,  sued  them  at  law  for  the  money 
expended.  The  company  set  up  the  deed  as  a  bar  to  the  recovery.  This 
bill  was  filed  to  reform  the  deed  and  enjoin  the  defendants  from  inter- 
posing it  as  a  defence  at  law.     The  company  filed  a  demurrer  to  the  bill. 

Held  that,  as  between  the  company  and  the  complainant,  H.  and  W.  were 
the  agents  of  the  company  in  procuring  a  deed  for  the  complainant's 
land,  notwithstanding  the  fact  that  they  were  bound  by  a  contract  with 
the  company  to  procure  the  right  of  way  for  the  railroad  over  complain- 
ant's land,  and  that  representations  made  by  H.  and  W.  to  complainant 
are  to  be  regarded  as  made  by  the  company,  and  that  the  company  are 
estopped  from  setting  up  the  deed  for  any  purpose  so  distinctly  repudi- 
ated in  their  bargain 

That  the  company,  by  accepting  the  deed,  ratified  what  was  done  by  H.  an<l 
W.  in  their  behalf,  and  although  it  is  true  that  no  one  is  bound  by  his 
ratification  of  what  has  been  done  in  his  behalf,  unless  he  is  informed  of 
all  the  circumstances,  yet  he  cannot  avail  himself  of  the  benefit  of  the 
act  except  cum  onere. 

The  company  being  responsible  for  the  acts  of  their  agents,  such  a  defence 
would  be  wholly  inequitable  and  unjust.  The  complainant  should  not 
be  compelled  to  be  at  the  hazard  or  expense  of  litigating  it.  Whether 
the  company,  by  a  correct  construction  of  the  deed,  are  released  from 
the  liability  imposed  by  their  charter  to  construct  the  bridge — quer^. 

The  injunction  granted  by  the  Chancellor  against  the  use  of  the  deed  by 
the  company  as  a  defence  to  complainant's  suit  at  law,  held  a  sufficient 
protection  to  the  complainant  without  determining  the  question. of  his 
right  to  have  the  deed  reformed. 


This  was  an  appeal  from  the  Chancellor's  decree. — See  the 
case  reported  in  Chancery,  in  1  Bcaaley  165. 
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E,  W.  Wfidpley,  for  appellants. 

Chandler  and  Frelinghuysen,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Brown,  J.  It  appears,  from  the  pleadings  and  proofs  in 
this  case,  that  Samuel  B.  Halsey  and  Freeman  Wood,  before 
the  railroad  company  located  the  extension  of  their  road  to 
Dover,  agreed  with  them,  that  if  they  would  adopt  the  route 
by  Eockaway  (where  they.  Wood  and  Halsey,  had  property,) 
to  guarantee  to  the  company  the  right  of  way  clear  of  ex- 
pense for  a  portion  of  the  distance,  and  to  indemnify  them 
from  all  damages  that  might  arise  or  be  assessed  for  so  much 
of  the  right  of  way,  and  to  pay  and  satisfy  all  such  damages, 
and  this  agreement  reduced  to  writing  and  sealed;  that  th(^ 
respondent,  Thomas  Green,  owned  lands  in  this  route,  and 
Halsey  and  Wood  applied  to  him  for  the  right  of  way  over 
it,  and  not  being  able  to  agree  with  him,'  so  informed  the 
company ;  that  the  company  had  the  damages  assessed  by 
commissioners,  pursuant  to  their  charter,  and  their  report 
filed ;  that  Green,  being  dissatisfied  with  the  amount  reported 
in  his  favor,  took  the  proper  steps  for  an  appeal,  and  as  ap- 
pears by  the  bill  and  answer,  while  such  appeal  was  pending, 
Halsey  and  Wood  agreed  with  him  in  behalf  of  the  company, 
as  they  said,  to  arbitrate  the  question  of  amount  of  dam- 
ages; that  the  arbitration  was  had,  and  the  amount  awarded 
paid  by  Halsey  and  Wood ;  that  before  paying  the  amount, 
they  insisted  upon  Green's  executing  a  deed  to  the  company, 
which  Halsey  had  prepared,  by  the  terms  of  which  Green, 
in  consideration  of  $800  (the  amount  awarded  to  him)  paid 
to  him  by  the  company,  and  the  receipt  of  which  was  ac- 
knowledged, conveyed  to  the  company  the  right  to  ^nter 
upon  his  land  by  their  agents,  and  to  take  possession  of,  oc- 
cupy, and  excavate  the  same,  lay  rails,  and  do  all  other 
things  suitable  or  necessary  for  the  completion  or  repair  of 
their  road ;  to  have  and  hold  the  same  to  the  company,  it« 
successors  and  assigns  for  ever,  for  the  purposes  mentioned, 
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and  for  all  other  purposes  raentioned  in  their  charter  and 
the  supplements  thereto.  At  the  time  of  the  assessment  hv 
commissioners,  the  award  of  arbitrators,  and  at  the  time  of 
giving  the  deed.  Green  claimed,  that  besides  the  damages  he 
was  to  receive,  the  company  were  bound  to  make  a  bridge 
over  the  excavation  on  his  land  at  a  place  where  he  had  a 
farm  road,  and  was  told,  from  the  beginning,  that  that  ques- 
tion was  not  involved  in  the  question  of  damages.  He  gave 
the  deed,  and  afterwards  gave  notice,  as  required  by  the 
ninth  section  of  the  charter,  to  the  company  that  they  were 
required  to  build  a  bridge  at  the  place  referred  to,  and  that 
if  they  neglected  to  do  so,  he  would  build  it  himself,  and  look 
to  them  for  the  expense  and  value  of  it.  The  company  re- 
fusing to  build  it.  Green  did  it,  and  sued  the  company  for 
the  cost ;  the  company  pleaded  the  general  issue,  and  gave 
notice  that  they  would  give  in  evidence  the  deed  above  men- 
tioned, and  rely  upon  it  as  a  bar  to  the  action.  Green  there- 
upon filed  the  bill  now  here,  stating  these  facts,  praying  to 
have  the  deed  reformed  by  inserting  an  exception  of  the 
right  to  a  bridge  on  the  ground  of  mistake,  and  to  enjoin 
the  company  from  using  the  deed  as  a  bar  to  the  action  be- 
cause of  the  mistake,  and  further,  because  such  a  use  of  it 
would  be  fraudulent.  The  Chancellor  decreed  in  favor  of 
the  complainant  on  both  points.  The  company  appeal  from 
the  decree. 

The  first  question  is,  should  the  company  be  enjoined  from 
making  such  use  of  this  deed  ? 

The  proof  is  plenary  of  the  representation  by  Halsey  and 
Wood,  before  the  execution  of  the  deed  to  Green,  that  it 
would  have  no  effect  upon  the  right  to  a  bridge,  if  such  ex- 
isted. Wood  says,  in  his  testimony,  that  Green  refused  to 
give  the  deed  on  this  account,  and  that  he  and  Halsey  labored 
to  show  him  that  it  would  have  no  such  effect  as  he  appre- 
hended, and  that  he  finally  yielded  to  their  view.  There  is 
no  doubt  that  Messrs.  Halsey  and  Wood  were  entirely  honest 
in  their  statements  on  this  subject,  but  it  is  manifest  that 
thet/  could  not  honestly  set  up  the  deed  for  a  purpose  so  dis- 
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tinctly  repudiated  in  their  bargain.    They  would  be  estopped 
in  equity. 

So,  if  these  representations  are  to  be  regarded  as  made  by 
the  company  through  their  agents,  they  should  not  be  per- 
mitted to  set  up  this  deed  as  a  bar.  It  would  be  a  fraudu- 
lent use  of  the  deed.  They  are  also  estopped.  The  company 
do  not  deny  this,  but  allege  that  Halsey  and  Wood  were  not 
their  agents,  and  that  they  had  no  knowledge  of  what  repre- 
sentations they  made  to  Green,  and  are  not  responsible  for 
them.   As  to  the  agency,  I  think  the  company  are  mistaken.- 

The  arrangement  was,  that  in  consideration  that  the  com- 
pany would  locate  their  road  to  suit  Messrs.  Halsey  and 
Wood  they  would  procure  the  right  of  way  for  the  company 
at  their  own  cost.  The  agreement  on  that  subject,  and  the 
statement  in  the  answer  as  to  it,  shows  this  to  be  so.  The 
only  mode  of  procuring  those  rights  of  way  is  by  agreements 
between  the  company  and  landholders,  or  assessments  be- 
tween them  of  the  damages  on  failure  to  agree.  Messi*s. 
Halsey  and  Wood  were  therefore  to  procure  agreements  be- 
tween the  landowners  and  the  company  for  the  right  of  way 
if  they  could,  and  to  have  assessments  made  if  they  could- 
not.  Is  a  man  who  procures  a  contract  to  be  made  between 
two  other  men  anything  but  an  agent?  He  may  contract 
to  procure  the  contract  for  a  stipulated  sum  or  any  other  con- 
sideration, but  in  procuring  the  contract  he  is  an  agent.  The 
parties  do  not  negotiate  with  each  other — he  negotiates  be- 
t>^een  them.  In  this  case  the  title  to  the  right  of  way  must- 
be  made  to  the  company — they  only  can  receive  it.  They  say. 
to  Messrs.  Halsey  and  Wood,  we  will  take  the  route  you  wish, 
if  you  will  at  your  own  expense  procure  titles  to  us  for  the 
right  of  way  from  the  landowners.  Between  the  landowners' 
and  the  company,  Halsey  and  Wood  are  agents  and  nothing, 
else.  They  make  no  contract  with  Mr.  Green,  but  negotiate 
one  between  him  and  the  company  and  for  the  company. 

Again,  by  receiving  the  deed,  the  company  ratify  what 
Messrs.  Halsey  and  Wood  have  done  in  their  behalf.  Sub-, 
sequent  assent  to  an  assumed  agency  is  equivi^lent  to  a  pre-. 

2  II* 
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viou8  authority.  It  is  true  that  no  one  is  bound  by  his  rati- 
fication of  what  has  been  done  in  his  behalf,  unless  he  is 
informed  of  all  the  circumstances.  He  may  in  such  case 
withdraw  his  approval  and  repudiate  the  act  if  he  has  been 
deceived,  but  he  cannot  avail  himself  of  the  benefit  of  the 
act  except  cum  onere. 

In  this  case,  if  the  company  had  been  surprised  by  the 
representations  made  by  Messrs.  Halsey  and  Wood,  they 
might  have  repudiated  the  deed,  even  after  the  acceptance 
of  it ;  but  they  cannot  hold  and  use  it  free  of  the  equities 
arising  from  the  manner  in  which  it  was  obtained.  By  the 
acceptance  the  act  done  in  their  behalf  was  ratified  by  hold- 
ing the  deed;  and  insisting  upon  their  right  to  use  it,  they 
are  now  ratifying  it  after  notice  of  what  was  done  at  and 
before  the  time  it  was  delivered. 

The  effect  upon  the  company's  right  under  the  deed  is  the 
same  as  if  Messrs.  Halsey  and  Wood  had  acted  under  the 
usual  agency  to  procure  titles  for  them.  What  they  said  to 
Mr.  Green  has  the  same  effect  as  if  it  had  been  communicated 
by  the  company,  provided  it  was  within  the  scope  of  such 
an  agency. 

The  rule  is  stated  in  Story  on  Agency,  §  135,  as  follows : 
"  If  the  agent,  at  the  time  of  the  contract,  makes  any  re- 
presentation, declaration,  or  admission  touching  the  matter 
of  the  contract,  it  is  treated  as  the  representation,  declara- 
tion, or  admission  of  the  principal  himself."  These  repre- 
sentations were  made  at  the  time  of  the  delivery  of  the  deed, 
and  Mr.  Wood  says  that,  but  for  them,  he  believes  it  would 
not  have  been  given. 

I  think  it  is  clear  that  the  Chancellor  rightly  decreed  that 
the  company  should  be  enjoined  from  setting  up  the  deed  or 
award  as  a  bar  in  the  action  at  law  for  the  cost  or  value  of 
the  bridge  in  question. 

The  company  being  responsible  for  the  acts  of  their  agents, 
such  a  defence  would  be  wholly  inequitable  and  unjust.  The 
respondent  should  not  be  compelled  to  be  at  the  expense  or 
hazard  of  litigating  it. 

The  remaining  question  in  the  case  is,  whether  the  deed 
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should  be  reformed  so  as  to  contain  an  exception  of  the 
complainant's  right  to  the  construction  of  a  bridge  by  the 
company  on  the  ground  of  mistake. 

It  is  objected  that  the  mistake,  if  any,  was  one  of  law, 
and  not  of  fact.  Such  mistakes  may  have  been  corrected  in 
equity  in  cases  like  the  present.  It  was  occasioned  here  by 
the  advice  and  opinion  of  the  agents  of  the  company,  one  of 
them  a  lawyer,  and  both  men  of  high  character  for  intelli- 
gence and  integrity.  It  is  not  a  mere  mistake  of  the  party 
asking  a  reformation  of  the  instrument,  but  one  induced  by 
the  agents  of  the  other  party.  It  will  not  do  to  say  that 
Mr.  Green  ought  not  to  have  trusted  his  adversaries.  They 
were  not  such  as  to  the  bridge  right.  They  had  no  interest 
in  that  question,  and  throughout  the  negotiation,  including 
the  assessment,  award,  and  the  execution  of  the  deed,  main- 
tained to  Mr.  Green  that  it  had  nothing  to  do  with  the  right 
of  way  they  were  to  proci  re  for  the  company. 

But  the  case  seems  to  belong  rather  te  the  jurisdiction  of 
the  courts  of  equity  in  cases  of  constructive  frauds  than  that 
of  mistake.  It  may,  notwithstanding  the  case  of  Brearley 
V.  The  Delaware  and  Raritan  Canal  Co.,  Spencer  E,  236,  be 
questioned  whether,  upon  a  fair  construction  of  this  deed,  it 
does  release  the  company  from  the  charter  obligation  to  con- 
struct roadways.  This  point  is  not  directly  before  the  court, 
nor  is  it  needful  to  express  any  opinion  upon  it  in  order  to 
give  the  complainant  relief.  The  injunction  decreed  by  the 
Court  of  Chancery  is  sufficient  for  that  purpose,  so  far  as  re- 
spects the  suit  now  pending  at  law ;  and  if  desired  by  the 
complainant,  this  court  would  no  doubt  order  it  enlarged  so 
as  to  embrace  any  future  suit  for  the  same  cause  of  action. 

Decree  of  the  Chancellor  affirmed,  excepting  the  clause 
relating  to  the  reformation  of  the  deed. 

The  Chancellor's  decree  was  affirmed  by  the  following  vote : 

For  affirmance— Judges  Brown,  Combs,  Elmer,  Haines, 
Kennedy,  Ogden,  Van  Dyke,  Vredenburgh — 8. 

For  reversal — None. 


476        COURT  OP  ERRORS  AND  APPEALS. 


Campion  v.  Kille. 


Joseph  H.  Campion  vs,  Robert  Kille. 

Bill  on  a  mortgage — answer  usury — proof  that  the  contract  was  executed 

in  Pennsylvania. 
Held — 1.  That  the  proof  did  not  support  the  answer. 

2.  That  this  court  will  not  officially  recognize  the  usury  laws  of  other 
countries. 

3.  That  this  court  would  not  reverse  to  enahle  the  defendant  to  amend 
his  pleadings  and  adduce  bis  proof. 

The  lien  of  the  writ  of  attachment  before  judgment  does  not  take  priority 
over  a  previous  unregistered  mortgage. 


This  was  an  appeal  from  the  opinion  of  the  Chancellor,  as 
reported  in  1  McCarter,  p,  229. 

It  was  argued  on  appeal  by 
A.  Browning,  for  appellant. 
P.  L,  VoorheeSj  for  respondent. 

The  opinion  of  the  court  was  pronounced  by 
Vredenburgh,  J.  The  bill  states  that,  on  the  7th  of 
April,  1858,  the  defendant  gave  a  mortgage  on  his  property 
for  the  amount  of  $7500,  payable  in  two  years  with  interest, 
which  mortgage  came  afterwards,  by  divers  assignments,  to 
the  complainant;  that  the  mortgage  was  recorded  on  the 
11th  May,  1859;  that,  on  the  9th  February,  1859,  Brown 
and  Goodwin  sued  out  of  the  Supreme  Court  of  this  state  a 
foreign  attachment  against  said  Kille,  upon  which  judgment 
was  entered,  on  the  16th  April,  1860,  for  $6542. 

Kille  answers  that,  before  the  execution  and  delivery  of 
said  mortgage,  he  had  borrowed  and  received  from  Steele  & 
Co.,  the  original  mortgagees,  divers  sums  of  money,  upon  and 
by  reason  of  an  agreement  to  pay  them  usurious  interest, 
which  sums,  with  the  usurious  interest  thereon  at  the  time  of 
the  delivery  of  the  mortgage,  amount  to  the  sum  of  $3900; 
that  on  the  27th  March,  1858,  Steele  &  Co.  corruptly  agreed 
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with  him,  Kille,  to  deliver  to  him  circulating  notes  of  the  Bank 
of  Pennsylvania  to  the  nominal  amount  of  $4500,  and  that  he 
should  give  to  Steele  &  Co.  the  bond  and  mortgage  in  ques- 
tion for  a  sum  sufficiently  large  to  cover  not  only  the  said 
sum  of  $3900  but  also  80  per  cent,  of  the  nominal  value  of 
said  circulating  notes,  well  knowing  that  said  notes  were 
worth  only  from  forty-seven  to  forty-nine  cents  on  the  dollar, 
and  that  he  did  receive  the  said  notes,  amounting,  at  eighty 
cents  on  the  dollar,  to  the  amount  of  $3600,  which  with  the 
$3900  makes  the  sum  of  $7500,  the  amount  of  said  mortgage. 
Neither  the  bill  or  answer  avers  the  place  of  contiact. 

The  bond  and  mortgage  are  good  by  universal  law,  and 
therefore  the  bill  is  good  without  any  averment  of  place. 
Usury  is  matter  of  local  law,  and  therefore  the  averment 
of  usury  in  the  answer  necessarily  intends  that  the  facts 
stated  constitute  usury  under  the  local  laws  of  this  state. 

But  the  proof  shows  that  this  contract  was  executed  in 
Pennsylvania.  The  contract  could  not  therefore  have  been 
usurious  under  the  laws  of  this  state,  and  the  answer  is  con- 
sequently entirely  unsupported  by  the  evidence. 

But  it  is  said  that  the  facts  stated  show  usury  under  the 
laws  of  Pennsylvania.  But  this  can  constitute  no  defence, 
for  two  reasons :  first,  because  it  is  not  averred  in  the  answer 
that  such  facts  constitute  usury  under  the  laws  of  Pennsyl- 
vania ;  and  secondly,  if  such  allegation  had  been  made,  it  is 
entirely  unsupported  by  any  evidence  We  do  not  know 
officially  what  the  laws  of  every  nation  of  the  earth  are  re- 
specting usuiy  ;  we  know  they  vary  more  or  less  in  almost 
every  government,  and  when  it  is  necessary  to  manifest 
what  such  local  laws  are  in  our  courts,  it  sLould  appear  by 
averment  and  proof. 

The  same  answer  may  be  given  to  the  suggestion,  that  by 
the  laws  of  Pennsylvania  the  mortgagee  can  only  recover 
the  sum  actually  advanced  upon  the  mortgage,  there  is  no 
averment  of  such  law,  and  if  there  was,  there  is  no  such 
proof. 

Nor  could  it  be  proper  in  this  stage  of  the  case  to  reverse 
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the  decree,  in  order  to  send  it  back  to  Chancery  to  enable  the 
defendant  to  amend  his  pleadings  and  adduce  his  proof. 

The  custom  of  Chancery  is  not  to  allow  a  defendant,  who 
has  permitted  his  time  to  answer  to  pass  by,  additional  time 
to  answer  in  order  to  set  up  usury,  much  less  will  it  do  so 
when  the  cause  has  regularly  progressed  upon  pleadings  and 
proofs  to  a  final  hearing. 

As  to  the  question  of  priority  between  the  attaching  cred- 
itor and  the  complainant,  the  statute,  Nix.  Dig.  124,  §  18, 
by  its  very  terms,  makes  the  mortgage  not  recorded  accord- 
ing to  its  provisions  void  only  as  against  subsequent  judg- 
ment creditors  or  bona  fide  purchasers  or  mortgagees  for 
valuable  consideration  not  having  notice  thereof,  but  does 
not  make  it  so  as  against  creditors  in  attachment. 

By  the  act,  iVix.  Dig.  33,  §  7  and  8,  the  attachment  only 
binds  the  property  and  estate  of  the  defendant  in  attachment, 
and  cannot  affect  the  estate  of  other  persons  therein  acquired 
previous  to  the  issuing  of  the  attachment. 

I  think  the  decree  should  be  affirmed. 

The  decree  of  the  Chancellor  was  affirmed  by  the  following 
vote: 

For  affirmance — Judges  Brown,  Combs,  Cornelison,  El- 
mer, Haines,  Ogden,  Swain,  Vredenburgh,  Whelpley, 
Wood— 10. 

For  reversal — Judge  Kennedy — 1. 


Rachel  Skillman  vs.  John  G.  Skillman  and  others. 

When  a  married  woman,  with  the  consent  of  her  husband,  contracted  for 
the  purchase  of  a  lot  of  land,  which  was  afterwards  conveyed  to  the 
husband,  who  paid  the  purchase  money  and  erected  »  house  on  the  lot, 
part  of  the  cost  of  which  was  paid  by  the  hosbaad,  and  the  balftace  wm 
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secured  by  his  bond  and  mortgage  on  the  premises,  which  was  after- 
wards paid  by  the  wife  by  money  derived  from  her  own  earnings — 

HM,  that  these  circumstances  fail  to  establish  any  resulting  trust  in  the 
wife,  or  show  any  interest  in  the  property  in  her  paramount  to  the  title 
of  the  husband. 

By  the  common  law,  the  earnings  of  the  wife  by  the  product  of  her  skill 
and  labor  belong  to  the  husband.  They  do  not  become  the  property  or 
the  wife,  even  in  equity,  without  a  clear,  express,  irrevocable  gift,  of 
some  distinct  affirmative  act  of  the  husband  divesting  himself  of  them 
or  setting  them  apart  for  her  separate  use. 

An  injunction,  which  had  been  allowed  at  the  instance  of  the  wife,  to  pre- 
vent a  judgment  creditor  of  the  husband  from  satisfying  his  judgment 
out  of  the  land,  held  to  have  been  properly  dissolved. 


This  was  an  appeal  from  the  decree  of  the  Chancellor  in 
the  case  reported  in  2  Beasley,  p.  403. 

Leupp,  for  appellant. 
Speer,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Haines,  J.  The  complainant,  by  her  bill,  claims  to  have 
an  equitable  interest  in  a  certain  house  and  lot  of  land,  the 
legal  title  to  which  was  in  her  husband  at  the  time  of  his 
death,  and  she  seeks  to  have  it  protected  against  a  judgment 
obtained  by  the  defendant,  John  G.  Skillman,  against  her 
husband,  in  his  lifetime,  on  a  bond  and  warrant  of  attorney 
to  confess  judgment,  upon  the  ground  that  the  judgment  was 
without  consideration  and  fraudulent  and  void.  The  equity 
of  the  bill  rests  in  allegation  of  a  right  and  interest  of  the 
complainant  in  the  house  and  lot,  and  in  the  fraudulent  in- 
tent of  the  defendant,  John  G.  Skillman,  in  procuring  the 
judgment.  The  charge  of  fraud  is  fully  denied  by  the  an- 
swer in  response  to  the  bill ;  so  that  if  the  complainant  has 
any  interest  in  the  property,  and  was  in  a  situation  to  ques- 
tion the  validity  of  the  judgment,  on  this  explicit  denial  of 
the  fraud  charged  the  injunction  might  have  been  properly 
dissolved.  But  the  case  made  does  not  show  such  an  interest 
in  the  property  as  would  entitle  her  to  protection  against 
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the  judgment,  even  if  it  were  fraudulent.  Her  claim  is  not 
based  on  a  right  of  dower,  and  if  it  had  been  it  would  have 
needed  no  protection  in  this  form,  as  the  judgment  against 
her  husband  could  not  affect  her  dower.  But  she  claims  by 
a  right  in  equity  paramount  to  the  legal  title  of  her  husband. 
She  insists  that,  having  negotiated  for  the  purchase  of  a  lot 
of  ground  and  for  the  building  of  the  house,  and  paid  a  con- 
siderable portion  of  the  purchase  money,  a  trust  results  to 
her.  On  examining  the  allegations  of  the  bill,  it  appears 
that  she,  with  the  knowledge  of  her  husband,  negotiated  for 
the  purchase  of  the  lot,  and  that  it  was  conveyed  to  him,  and 
he  paid  the  purchase  money ;  that  afterwards  a  confract  was 
made  for  the  erection  of  a  small  house  oh  the  lot,  at  the  cost 
of  six  hundred  and  seventy-five  dollars,  of  which  sum  five 
hundred  dollars  were  secured  by  his  bond  and  his  and  her 
mortgage  on  the  property,  and  the  residue,  one  hundred  and 
seventy-five  dollars,  paid  to  the  contractor.  It  is  not  alleged 
to  have  been  paid  by  her,  and  the  presumption  is  that  it 
was  paid  by  her  husband.  Thus  far  the  whole  consideration 
money  on  the  purchase  of  the  lot  and  the  cost  of  the  build- 
ing were  paid  and  secured  by  the  husband.  After  this,  and 
until  May,  1854,  she  paid  the  yearly  interest  on  the  bond 
and  mortgage  and  one  hundred  dollars  of  the  principal. 
She  afterwards  contributed  to  the  monthly  payments  on  two 
shares  of  Mechanics  Building  and  Loan  Association,  pur- 
chased by  him,  until  he  became  entitled  to  a  loan  of  four 
hundred  dollars,  which  was  taken  and  secured  by  a  mort- 
gage on  the  house  and  lot,  and  with  that  money  the  residue 
of  the  sum  secured  by  the  original  mortgage  was  paid.  She 
afterwards  contributed  to  the  monthly  payments  due  by  w^ay 
of  interest  on  the  loan,  until  the  value  of  the  two  shares 
were  so  enhanced  as  to  be  nearly  sufficient  to  pay  off  the  last 
mortgage,  all  of  which  payments  ?o  made  by  her  were 
almost  entirely  from  her  own  earnings,  her  husband  con- 
tributing but  little  towards  it.  Admitting  the  entire  truth 
of  all  these  allegations,  they  fail  to  establish  a  resulting  trust 
or  to  show  any  interest  in  the  property  paramount  to  tho 
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title  of  her  husband.  By  the  common  law,  the  earnings  of 
the  wife,  the  product  of  her  skill  and  labor,  belong  to  the 
husband.  They  do  not  become  the  property  of  the  wife,  even 
in  equity,  without  a  clear,  express,  irrevocable  gift  or  some 
distinct  aflSrmative  act  of  the  husband  divesting  himself  of 
them  or  setting  them  apart  for  her  separate  use.  There  is 
no  allegation  of  any  such  act  here.  She  was  permitted  to 
apply  the  product  of  her  labor,  not  to  her  own  use,  but  to 
the  payment  of  her  husband's  debts.  Her  object  was  truly 
praiseworthy  and  her  efforts  provident.  She  meant  to  secure 
a  home  for  herself  and  her  family  ;  and  it  may  be  regretted 
that  they  had  not  taken  proper  measures  to  accomplish  that 
purpose.  As  the  business  was  transacted,  the  title  to  the 
house  and  lot  was  in  her  husband,  and  the  purchase  money 
and  the  cost  of  building  paid  by  him,  and  out  of  money  be- 
longing to  him.  The  legal  and  equitable  title  vested  in  him. 
There  was  nothing  done  or  suffered  to  divest  him  of  such 
title,  even  as  between  him  and  his  wife,  much  less  as  between 
him  and  his  creditors.  The  bill  was  properly  dismissed,  and 
the  decree  of  the  Chancellor  must  be  affirmed,  but,  under  the 
peculiar  circumstances  of  the  case,  without  costs. 

The  decree  of  the  Chancellor  was  affirmed  by  the  follow- 
ing vote : 

For  affinnancc — Judges  Brown,  Combs,  Cornelison,  El- 
mer, Haines,  Kennedy,  Ogden,  Fort,  Swain,  Vreden- 

BURGII,  WhELPLEY — 11. 

For  reversal — None. 


John  Barnett,  appellant,  and  Thomas  V.  Johnson,  re- 
spondent. 

When  the  Morris  Canal  Company  take  land  undor  their  charter  the  whole 
prevent  interest  i.s  vested  in  thern,  and  that  whether  they  take  by  con- 
demnation or  by  deed. 

Vol.  II.  2  s 
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In  such  case  the  prior  owner  has  no  interest  in  the  land  taken  by  the  com- 
pany which  he  can  protect  by  injunction. 

Two  classes  of  rights,  originating  in  necessity,  spring  up  coeval  with  every 
highway  ;  the  iirst  relates  to  the  public  passage ;  the  second,  equally  per- 
fect, but  subordinate  to  the  first,  relates  to  the  adjacent  owners.  Among 
the  latter  is  that  of  receiving  from  the  public  highway  light  and  air. 

The  Morris  canal  is  a  public  highway.  It  is  not  the  less  a  highway  be- 
cause of  the  tolls  and  by  reason  of  its  being  subject  to  the  regulations 
of  the  company. 

Owners  of  land  adjacent  upon  the  Morris  canal  have  the  privilege  of  re- 
ceiving from  it  light  and  air ;  provided,  in  so  doing,  they  do  not  inter- 
fere with  the  most  convenient  use  of  the  canal  as  a  public  highway,  or 
with  any  of  the  regulations  of  the  directors  made  bona  fide  for  that  pur- 
pose. 

he  complainant  owned  a  lot  in  the  city  of  Newark,  adjacent  upon  the 
line  of  the  Morris  canal,  and  built  a  house  touching  the  line,  with  win- 
dows facing  the  canal.  Held,  that  this  court  will  restrain  the  defendant^ 
holding  under  the  company,  from  erecting  a  building  over  the  canal  so 
as  to  shut  up  the  complainant's  windows. 


Upon  the  filing  of  the  complainant's  bill  in  the  Court  of 
Chancery,  an  injunction  was  granted  ex  parte.  The  defend- 
ant, having  filed  his  answer,  moved  to  dissolve.  This  motion 
was  argued  before  Mercer  Beasley,  esquire,  master,  &c.,  to 
whom  the  matter  was  referred  by  the  Chancellor,  (William- 
son) he  having  been  of  counsel  with  the  defendant  in  relation 
to  matters  contained  in  the  bill.  Upon  recommendation  of 
Master  Beasley,  the  Chancellor  made  an  order  dissolving  the 
injunction.     From  this  order  an  appeal  was  taken. 

F.  T.  Frelinghuysen,  for  appellant. 

0.  S.  ITcUsted,  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Vredenburgh,  J.  The  complainant  in  the  Court  of  Chan- 
cery, who  is  also  the  appellant  in  this  court,  owns  a  house 
and  lot  in  the  city  of  Newark  binding  on  the  east  upon 
Broad  street,  and  on  the  south  upon  the  Morris  canal.  Over 
this  last  the  defendant,  under  a  license  from  the  canal  com- 
pany, proposes  springing  an  arch,  and  erecting  a  building, 


NOVEMBER  TERM,  1856.  483 

Barnett  v.  Johnson. 

several  stories  high,  touching  the  house  and  shutting  up  the 
windows  of  the  complainant. 

An  injunction  is  prayed. 

The  company  was  chartered  in  1824.  In  1828  and  1830 
they  located  and  constructed  the  north  side  of  their  canal 
upon  a  portion  of  the  south  side  of  the  complainant's  lot,  to 
wit,  a  portion,  in  the  shape  of  a  wedge,  three  feet  wide  upon 
Broad  street,  and  running  back  one  hundred  feet,  to  a  point 
in  the  rear.  The  balance  of  the  land  wanted  was  obtained 
from  other  parties.  After  it  was  built,  to  wit,  in  1832,  the 
complainant  erected  his  said  house  with  several  windows 
facing  upon  the  canal. 

In  1837  the  proceedings,  theretofore  instituted  under  the 
charter  to  condemn  this  gore,  being  deemed  imperfect,  the 
company  paid  the  complainant  the  consideration  money,  and 
he  executed  to  them  a  release  of  all  his  interest  in  the  same. 

It  is  admitted  that  the  building  the  defendant  proposes  to 
erect  is  not  wanted  for  any  purposes  connected  with  the 
canal,  or  for  the  most  perfect  enjoyment  by  the  company  of 
all  their  corporate  franchises. 

The  complainant  insists  that  he  is  entitled  to  relief. 

First  Because  whether  the  company  hold  this  gore  by 
condemnation  or  release,  they  acquire  thereby  only  a  right 
to  construct  their  canal  upon  it,  and  to  use  it  for  canal  pur- 
poses; that  all  other  interests  are  reserved  to  himself;  that 
this  building  would  in  fact  be  on  his  own,  and  not  on  the  de- 
fendant's land. 

Second.  Because  this  canal  is  a  public  highway,  and  he  the 
adjacent  owner,  and  that  he  has  thereby  of  common  right 
the  privilege  of  receiving  light  and  air  from  it  without  this 
obstruction. 

Third.  Because,  in  1832,  he  erected  his  said  building  upon 
the  faith  that  the  canal  had  been  dedicated  as  a  public  high- 
way by  the  company,  and  that  thence  a  contract  is  implied 
that  they  would  put  it  to  no  use  inconsistent  with  that  dedi- 
cation detrimental  to  his  building. 

The  company  insist  that  they  own  the  locita  in  quo,  and 
have  a  right  to  do  with  their  own  as  they  please. 
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The  complainant,  to  entitle  himself  to  relief,  must  show 
not  merely  that  the  defendant  had  no  right  to  put  up  this 
building,  but  also  an  actual  aflSrmative  right  to  prevent  it. 

First  What  is  the  operation  of  the  titles  under  which  the 
company  hold  this  gore  ?  Upon  this  point  I  am  of  opinion 
that  the  whole  present  interest  is  vested  in  them,  and  that, 
too,  whether  they  hold  under  the  condemnation  or  under  the 
release. 

The  6th  section  of  the  charter  enacts,  that  after  condem- 
nation, the  estate,  right,  property,  and  interest  in  the  pre- 
mises shall  immediately  vest  in  the  company,  to  be  held  as 
long  as  they  shall  be  used  for  the  purposes  of  said  canal. 
The  release,  in  terms,  conveys  the  same  thing  for  ever.  It  is 
still  used,  and  if  the  defendant's  building  be  put  up,  it  would 
still  continue  to  be  used  for  the  purposes  of  a  canal.  They 
would  take  by  release  certainly,  if  its  terms  were  broad 
enough,  as  great  an  estate  as  they  could  by  condemnation. 
If  by  condemnation  the  estate,  right,  property,  and  interest 
vested  in  the  company,  how  could  there  remain  any  in  the 
complainant?  The  charter  vested  in  the  company  not  merely 
a  right  to  use  it  for  canal  purposes,  but  the  entire  estate, 
right,  property,  and  interest  in  the  premises  as  long  as  they 
shall  be  used  for  the  purposes  of  the  canal.  Whether  the 
company  then  hold  under  the  one  or  the  other,  the  com- 
plainant can  have  no  present  interest,  estate,  right,  or  pro- 
perty in  this  gore  as  owner  or  possessor.  He  has  parted 
with  the  entire  fee.  He  has  given  a  deed  for  these  interests 
and  received  the  purchase  money.  To  maintain  that  he  still 
has  any,  would  be  to  enable  him  to  retain  that  for  which  he 
has  been  paid.  It  would  deprive  these  conveyances  of  their 
ancient  force,  and  of  the  very  force  which  the  charter  ex- 
pressly declares  they  shall  have,  and  which,  so  far  as  I  am 
aware,  universal  usage  has  always  given  them.  It  would  be 
retaining  in  the  grantor  uncertain  and  indefinite  rights, 
against  the  express  language  of  the  grant,  as  well  as  against 
the  express  statutory  enactment.  It  would  disenable  every 
turnpike,  railroad,  plank  road,  canal,  and,  indeed,  every  cor- 
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poration  which  holds  land  by  statute  or  by  contract,  from 
putting  up  any  building  or  improvement  upon  their  lands,  or 
using  them  for  any  purpose,  except  what  could  be  shown  as 
strictly  necessary  for  the  enjoyment  of  their  corporate  rights, 
and  that,  too,  when  it  would  do  no  injury  to  the  grantors. 
To  so  construe  the  conveyance  in  this  case  would  be  to  en- 
able the  complainant  to  do  the  very  thing  of  which  he  now 
complains,  and  to  annoy  others,  instead  of  being  annoyed 
himself;  for  if  the  defendant  cannot  erect  this  building  be- 
cause of  an  interest  retained  as  between  these  parties,  the 
complainant  certainly  can.  It  appears  to  me  that  the  fee  to 
this  gore  is  in  the  company,  and  that,  as  between  them  and 
the  complainant,  they  can  do  with  it  as  they  please,  so  long 
as  they  do  not  abandon  it  for  the  purposes  of  the  canal. 

If  the  complainant  can  therefore  enjoin  the  defendant,  it 
is  not  by  virtue  of  his  being  or  having  been  the  owner  of 
this  gore.  He  must  show  some  other  affirmative  right,  and 
to  this  end  he  insists — 

Secondly.  That  the  canal  is  a  public  highway,  and  he  the 
adjacent  owner,  and  that,  as  such,  he  has  of  common  right 
the  privilege  of  receiving  from  it  light  and  air. 

This  leads  to  two  inquiries. 

First,  Is  the  Morris  canal  a  public  highway  ? 

Second.  If  it  is,  has  the  complainant,  as  an  adjacent  owner, 
the  right  of  receiving  from  it  light  and  air. 

First  Is  the  Morris  canal  a  public  highway. 

The  25th  section  of  the  charter  enacts  that  the  said  canal, 
when  completed,  shall  for  ever  thereafter  be  esteemed  a 
public  highway,  free  for  the  transportation  of  all  produce, 
&c.,  upon  payment  of  the  tolls,  <fec. 

It  has  been  completed  many  years,  and  is  now  still  in  full 
operation.  It  is  therefore,  by  express  legislative  enactment, 
a  public  highway.  Is  it  not  also  so  in  its  intrinsic  nature  ? 
A  public  highway  is  defined  to  be  a  public  passage  common 
to  all  the  people.  There  are  various  kinds  of  them,  differing 
in  their  origin,  their  mode  of  construction,  the  vehicles  and 
motive  power  used  upon  them,  the  cheapness  and  speed  with 
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which  they  may  be  travelled  upon,  and  on  that  account  re- 
quiring and  subject  to  diflFerent  police  and  municipal  regula- 
tions, but  all  agreeing  in  what  constitutes  them  public  high- 
ways, viz.  in  being  public  passages  common  to  all  the  people. 
Oceans  and  seas  are  the  highways  of  nations ;  arms  of  the 
sea  and  navigable  rivers  are  the  highways  in  or  between 
diflFerent  states ;  our  common  roads,  turnpikes,  canals,  plank 
roads  and  railroads,  as  generally  used  and  constructed,  either 
directly  or  indirectly  by  the  sovereign  power,  or  recognized 
by  it,  are  equally,  however  diflFering  in  their  mode  of  uses, 
public  passages  common  to  all  the  people. 

This  act  of  incorporation  is  entitled  an  "  act  to  form  an 
artificial  navigation  between  the  Passaic  and  Delaware  riv- 
ers." It  gave  the  company  the  power  to  build  it,  and  to  all 
the  people  the  privilege  to  use  it  upon  paying  the  tolls.  The 
state  did  not  deem  it  expedient  to  construct  the  work  itself, 
but  constituted  the  company  its  agents  for  that  purpose.  It 
paid  the  corporators  with  the  tolls.  The  consideration  to 
the  state  for  its  grant  of  franchise  was  the  advantage  to  the 
people  from  the  construction  of  this  improved  highway. 
The  company  accepted  the  charter,  built  the  work,  and  dedi- 
cated it  to  the  public  as  a  highway. 

It  is  not  the  less  a  highway  because  of  the  tolls — they  are 
only  an  equitable  mode  of  raising  the  taxes  necessary  to  its 
construction  and  repair — nor  on  account  of  its  being  subject 
to  the  regulations  of  the  company,  requiring  that  passengers 
and  merchandise  should  be  received  only  at  certain  points — 
nor  on  account  of  any  other  regulations  of  the  directors,  be- 
cause all  these  are  only  to  make  it  not  less,  but  more  of  a 
highway,  a  more  perfect  public  passage  common  to  all  the 
people.  If  a  common  road  is  a  public  highway  because  it  is 
a  public  passage  common  to  all  the  people,  is  not  the  canal 
much  more  so  ?  Where  one  person  or  one  ton  of  merchan- 
dise passes  over  the  common  road,  do  not  fifty  pass  over  the 
canal  ? 

The  canal  is  therefore,  by  its  nature,  by  long  use,  by 
dedication,  and  by  express  statutory  enactment,  a  public 
highway. 
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Second.  Has  the  complainant,  as  adjacent  owner  upon  this 
highway,  of  common  right  the  privilege  of  receiving  from  it 
light  and  air  ?  If  he  has  the  right,  it  is  not  of  much  con- 
sequence how  it  originated,  or  by  what  name  we  may  call  it. 
For  want  of  a  better,  I  shall  call  this  supposed  right,  as  it 
was  called  by  one  of  the  counsel,  the  right  of  adjacency. 
Eights  of  this  kind  exist  by  as  natural  a  law  as  the  rights 
of  occupancy. 

A  man's  first  instinct  is  to  hold  fast  that  which  he  has,  his 
next,  to  seize  that  which  is  nearest  to  him.  This  idea  is  re- 
cognized in  its  broadest  sense  by  the  law  of  nations,  in  con- 
ceding to  every  independent  community  the  control  over  the 
tide  waters  which  surround  its  shores.  The  lords  of  the 
land  are  the  lords  of  the  circumjacent  seas.  All  riparian 
rights  are  but  instances  of  the  same  general  law. 

The  question  before  us  is  not  whether  this  canal  company 
may  not  be  its  own  riparian  owner,  nor  what  the  company 
or  public  may  do  on  the  dedicated  land  by  virtue  of  their 
eminent  domain  or  for  the  purposes  of  a  highway — nor  is  it 
a  question  as  to  the  powers  of  a  company  to  regulate  accord- 
ing to  their  discretion  the  whole  and  every  question  respect- 
ing the  construction,  repair,  mode  of  use,  and  government 
of  the  canal.  The  question  is  clear  of  everything  respecting 
the  full  enjoyment  by  the  corporation  of  all  the  franchises 
connected  with  its  creation.  But  the  question  is,  what  the 
private  owner  of  the  fee  of  a  public  highway  may  do  on  the 
dedicated  land,  not  at  and  below,  but  at  and  above  the  na- 
tural surface  of  the  soil.  Whether  the  owner  of  the  fee  of 
the  road-bed  can,  without  any  purpose  to  improve  the  high- 
way, or  of  adding  to  its  most  convenient  use  in  the  mode 
its  nature  requires  as  a  public  passage  common  to  all  the 
people,  build  up  walls  on  both  sides  of  it  several  stories 
high,  shut  out  the  media  of  light  and  air  from,  and  hermet- 
ically seal  up  the  adjacent  buildings  put  there  since  its  con- 
struction. 

There  are,  it  appears  to  me,  two  classes  of  rights,  origi- 
nating in  necessity  and  in  the  exigencies  of  human  aflfairs, 
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springing  up  coeval  with  every  public  highway,  and  which 
are  recognized  and  enforced  by  the  common  law  of  all  civil- 
ized nations.  The  first  relates  to  the  public  passage,  the 
second,  subordinate  to  the  first,  but  equally  perfect  and 
scarcely  less  important,  relates  to  the  adjoining  owners. 
Among  the  latter  is  that  of  receiving  from  the  public  high- 
way light  and  air. 

In  the  first  place,  has  not  the  adjacent  owner  upon  the 
"  alia  regia  via,*'  the  ordinary  public  highway,  of  common 
right  the  privilege  of  receiving  from  it  light  and  air?  Uni- 
versal usage  is  common  law.  What  has  this  been  ?  Men  do 
not  first  build  cities,  and  then  lay  out  roads  through  them, 
but  they  first  lay  out  roady,  and  then  cities  spring  up  along 
their  lines.  As  a  matter  of  fact  and  history,  have  not  all 
villages,  towns,  and  cities  in  this  country  and  in  all  others, 
now  and  at  all  times  past,  been  built  up  upon  this  assumed 
right  of  adjacency  ?  Is  not  every  window  and  every  door 
in  every  house  in  every  city,  town,  and  village  the  assertion 
and  maintenance  of  this  right? 

When  people  build  upon  the  public  highway,  do  they  in- 
quire or  care  who  owns  the  fee  of  the  road-bed  ?  Do  they 
act  or  rely  upon  any  other  consideration  except  that  it  is  a 
public  highway,  and  they  the  adjacent  owners  ?  Is  not  this 
a  right  of  universal  exercise  and  acknowledgment  in  all 
times  and  in  all  countries,  a  right  of  necessity,  without 
which  cities  could  not  have  been  built,  and  without  the  en- 
forcement of  which  they  would  soon  become  tenantless  ?  It 
is  a  right  essential  to  the  very  existence  of  dense  communi- 
ties. What  must  be  the  consequence  to  permit  the  acciden- 
tal owner  of  a  part  or  the  whole  of  the  road-bed  to  wall  up 
or  throw  a  thin  curtain  in  front  of  the  adjacent  buildings,  or 
by  any  other  contrivance  shut  out  from  them  the  light  and 
air  ?  Suppose  the  owner  of  the  fee  should  try  the  experi- 
ment to  the  east  of  the  complainant's  house,  and  wall  up 
Broad  street,  would  it  be  tolerated  for  a  moment,  or  if  en- 
forced, would  it  not  soon  turn  our  streets  into  tunnels,  and 
seal  up  cities  in  darkness  ? 
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If  it  be  said  that  there  are  no  cases  sustaining  this  right, 
80  there  are  none  establishing  this  right  to  light  and  air  at 
all  or  to  the  right  of  passage.  It  is  a  right  founded  in  such 
an  urgent  necessity  that  all  laws  and  legal  proceedings  take 
it  for  granted.  A  right  so  strong  that  it  protects  itself,  so 
urgent  that,  upon  any  attempt  to  annul  or  infringe  it,  it 
would  set  at  defiance  all  legislative  enactment  and  all  judi- 
cial decision.  It  is  the  mode  by  which  the  sovereign  power, 
in  the  exercise  of  its  eminent  domain,  since  land  has  become 
the  object  of  private  ownership,  "  ab  imo  usque  ad  ccelurtij* 
at  the  same  time  that  it  creates  a  right  of  passage,  opens  up 
and  reserves  to  all,  as  the  increasing  density  of  the  popula- 
tion demands  it,  the  use  of  the  common  elements  of  light 
and  air. 

We  cannot  conclude  otherwise  than  that  a  right  so  essen- 
tial, so  universal  in  its  exercise  in  all  time  and  among  all 
nations,  exists,  not,  as  was  said  in  the  case  of  Gough  v.  BeU, 
2  Zab,  441,  by  a  common  law  local  to  New  Jersey,  but  by  a 
law  common  to  the  whole  civilized  world. 

If  this  right  exists  with  respect  to  the  ordinary  highway, 
does  it  not  exist  with  respect  to  this  canal  company  ? 

It  might,  perhaps,  be  sufficient  to  say  to  this,  that  from 
time  immemorial  before  the  piissage  of  this  charter,  the  ad- 
joining owner  upon  every  public  highway  had  of  common 
right  the  privilege  of  receiving  from  it  light  and  air,  and 
that  this  canal,  by  its  intrinsic  nature,  by  long  uses,  by  dedi- 
cation, and  by  express  statutory  enactment,  was  such  high- 
way. 

Why  should  this  canal  be  an  exception  to  this  general 
rule  ?  Does  the  complainant's  receiving  from  it  light  and  air 
at  all  interfere  with  its  being  a  highway,  or  its  most  perfect 
and  full  operation  or  its  police  regulations  in  the  slightest 
degree  impair  its  convenient  and  profitable  use  ?  Did  not 
the  legislature  intend  it  should  be  a  public  highway  in  the 
usual  acceptation  of  the  term  ?  Must  we  not  say  they  did, 
unless  it  appears  upon  the  face  of  the  charter  that  they  did 
not  ?    The  right  of  adjacent  owners  to  light  and  air  from 
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the  public  highway  was  at  the  time  of  the  enactment  of  this 
charter  as  well  known  as  universally  acknowledged  a  right 
as  necessary  to  the  public  interest  as  the  right  of  public  pas- 
sage itself.  Can  we  assume  that  the  legislature  meant  it 
should  be  a  highway  for  some  purposes  and  not  for  others  ? 

When  they  declared  it  such,  did  they  not  intend  that  it 
should  be  a  highway  to  all  parties  brought  in  relation  to  it? 
Can  we  assume  that  they  intended  it  should  be  a  highway  for 
the  purpose  of  having  the  immunities  of  the  highway,  and 
not  to  furnish  all  the  advantages  of  its  being  such  ?  That 
it  should  be  a  highway  in  being  protected  from  nuisance,  and 
not  a  highway  for  the  purpose  of  aflfording  breathing  room 
for  the  increasing  population  w^hich  through  all  succeeding 
times  might  dwell  upon  its  banks. 

Our  turnpike  charters  generally  provide  for  taking  the 
entire  fee,  but  have  no  clause  declaring  them  to  be  highways. 
The  legislature  seem  to  have  thought  that  their  nature  suf- 
ficiently declared  them  to  be  such. 

In  the  charters  of  our  canals,  rail  and  plank  roads,  they 
are  generally  declared  to  be  such.  Are  we  to  declare,  with 
respect  to  all  these,  that  they  are  highways  only  for  the  pur- 
pose of  public  passage,  and  that  the  accidental  owner  of  the 
fee  of  the  road-bed,  whether  such  owner  be  the  company  or 
a  private  individual,  can  in  all  these  cases,  for  no  purpose 
connected  with  the  public  right  of  passage,  shut  up  the  doors 
and  windows  of  all  the  adjacent  houses  "  ea:  ri  termini  ?" 
When  a  strip  of  land  is  declared  a  public  highway,  the  ad- 
joining owner  has  a  right  to  light  and  air  from  it.  The 
column  of  light  and  air  above  the  road-bed,  whether  of  land 
or  water,  is  as  much  part  of  the  highway  as  the  road-bed 
itself.  Take  them  away,  and  there  would  be  left  no  public 
passage.  By  its  being  declared  a  highway  by  the  sovereign 
power,  the  light  and  air  above  it  become  again  the  common 
property  of  all,  which  all  may  breathe  and  use  whenever 
they  may  legally  touch  it,  whether  in  the  road  or  along  its 
sides.  What  good  reason  exists  why  this  kind  of  highways 
should  differ  in  this  respect  from  the  ordinary  ones  ?    This 
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right  to  receive  light  and  air  is  subordinate  to  every  purpose 
connected  with  the  full  enjoyment  of  public  passage.  The 
same  necessity  exists  for  it  here  as  in  that  of  the  ordinary 
highway.  It  is  the  common  understanding  of  the  public.  A 
very  large  proportion  of  the  towns  and  villages  in  the  state 
are  built  up  along  them.  The  facilities  they  aflFord  soon  give 
rise  to  all  kinds  of  improvement  along  their  lines;  very  large 
amounts  of  property  soon  become  invested  upon  the  assump- 
tion of  these  rights,  and  they  are  increasing  in  an  increasing 
ratio  year  by  year.  Can  we  say  that  it  was  not  to  secure 
these  very  interests,  among  others,  that  the  legislature  de- 
clared that  they  should  be  esteemed  public  highways  ?  No 
harm  can  arise,  as  I  can  see,  from  recognizing  the  existence 
of  this  principle  as  regards  all  our  highways,  those  built  by 
corporations  as  well  as  those  built  by  the  state.  It  does  not 
interfere  with,  for  it  is  subordinate  to  the  exercise  by  the  cor- 
poration of  all  its  corporate  powers  and  the  enjoyment  of  all 
its  corporate  rights.  It  yields  to  the  right  of  passage  and 
to  all  rules  and  regulations  made  "  bona  fide"  for  its  greater 
safety  and  convenience.  The  adjacent  owners  wi  1  not  be 
perplexed  with  questions  as  to  who  owns  the  road-bed,  or 
whether  this  one  owns  half,  or  a  quarter,  or  the  whole.  Each 
one  gets  what  he  is  entitled  to,  viz,  the  light  and  air  from 
the  whole  highway,  and  not  to  a  half,  or,  as  would  be  the  case 
with  this  complainant  if  he  had  to  depend  solely  upon  his 
owning  the  gore,  an  infinitesimal  portion  of  it. 

In  case  the  canal,  turnpike,  or  railroad  ceases  to  be  such 
the  public  highway  still  continues.  The  streets,  villages,  and 
towns  that  have  been  built  up  along  their  lines  cannot  be 
sealed  up  in  darkness  by  whoever  may  be  the  accidental 
owner  of  the  road-bed  until  it  is  legally  vacated.  When 
streets  and  villages  have  been  built  up  along  a  public  high- 
way the  right  to  light  and  air  from  it  become  vested,  and 
even  the  legislature  would  have  no  more  right  to  deprive 
them  of  it  without  compensation  than  they  would  to  draw 
off  the  water  from  a  navigable  stream.  The  legislature 
have  declared  this  canal  a  public  highway.     Why  should  we 
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abridge  the  term  of  its  accustomed  force  ?  Why  annul  at 
one  sweep,  now  and  for  all  time  to  come,  the  right  to  build- 
ing front  and  breathing  room  upon  all  the  turnpikes,  canals, 
plank  and  railroads  in  the  state,  and  give  to  whoever  may 
be  the  accidental  owner  of  the  fee  the  right  to  shut  up  in 
darkness  all  the  structures  along  their  lines  ?  ' 

I  am  of  opinion  that  the  Morris  canal  is  a  public  highway, 
declared  so  by  the  legislature,  among  other  things,  to  create 
and  protect  these  rights  of  adjacent  owners,  and  that  the 
complainant,  as  such,  has  of  common  right  the  privilege  of 
receiving  from  it  light  and  air,  and  consequently  is  entitled 
to  his  injunction. 

This  makes  it  unnecessary  to  consider  the  complainant  s 
third  ground,  viz,  that  the  company,  as  owners  of  the  road-bed, 
have  dediciited  it,  and  that  thence  springs  an  implied  con- 
tract that  he  will  not  shut  off  the  light  and  air.  This  ap- 
pears to  me  but  a  different  statement  of  the  right  of  adja- 
cency. The  complainant  can  only  raise  the  contract  upon 
the  existence  of  his  right  as  an  adjacent  owner.  He  has  no 
interest  in  the  road-bed ;  and  if  he  has  no  rights  as  adjacent 
owner,  the  law  could  raise  no  implied  contract  that  those 
rights  should  not  be  disturbed.  His  right  is  still  that  he 
owns  the  land  adjoining  upon  the  highway,  and  does  not  de- 
pend upon  who  owns  the  whole  or  fractions  of  the  road-bed, 
or  how  it  was  made  a  highway,  whether  by  private  dedica- 
tion or  by  public  authority,  but  upon  the  simple  fact  that  it 
is  a  public  highway,  and  he  the  adjacent  owner. 

The  order  of  the  Chancellor  dissolving  the  injunction 
was  reversed  by  the  following  vote : 

For  affirmance — None. 

For  reversal — Judges  Arrowsmith,  Haines,  Potts,  Va- 
lentine,   CORNELISON,   HUYLER,    RiSLEY,    VrEDENBURGH, 

Geeen  (Chief  Justice),  Ogden,  Ryerson,  and  Wills — 14. 
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The  cause  was  thereupon  remitted  to  the  Court  of  Chan- 
cery, where  an  order  was  made  for  a  perpetual  injunction 
against  the  plaintiff. 

Note. — The  reporter  is  indebted  to  James  Wilson,  esq., 
for  a  copy  of  the  above  opinion,  which,  although  pronounced 
at  the  term  of  November,  1856,  has  never  before  been  printed, 
and  it  was  considered  of  sufficient  interest  and  importance  to 
justify  its  publication  at  this  time. 


Caroline  Norris,  Adeline  Thomson,  and  others,  appel- 
lants, and  The  Executors  of  John  E.  Thomson  and 
others,  respondents. 

[Decided  November  Term,  1863.] 

A  testator,  by  his  will,  beqneathfl  to  his  wife  specifically  all  that  portion 
of  his  personal  estate  commonly  known  as  goods  and  chattels,  such  as 
plate,  furniture,  horses^  carriages,  <fcc.,  and  immediately  after  gives  and 
devises  "  all  the  rest  and  residue  of  my  real  and  personal  estate"  unto  cer- 
tain persons  in  trust  for  various  uses  and  purposes,  among  which  are,  to 
give  to  each  of  five  legatees  named,  two  hundred  and  fifty  shares  of  cer- 
tain stock  which  testator  had  at  the  making  of  his  will  and  at  the  time 
of  his  death.  And  the  question  being  which  of  the  bequests  of  the  shares 
of  stock  were  specific  or  general  bequests — it  was  held 

That  it  seems  to  be  conceded  that  if  a  testator  bequeaths  to  a  person  a  cer- 
tain number  of  cows  or  sheep  or  shares  of  stock  it  is  a  general  legacy  ; 
but  if  he  add  the  word  my  cows,  my  sheep,  or  my  shares  of  stock,  it  is  a 
specific  legacy,  although  in  both  cases  he  may  be.  at  the  time  of  making 
the  will,  and  thence  to  his  death,  the  owner  of  the  number  of  the  cows, 
sheep,  or  shares  mentioned  in  the  will. 

In  this  case  the  testator,  having  otherwise  disposed  of  all  his  personal  pro- 
perty except  the  stocks  and  bonds,  concerning  which  this  question  arises, 
and  there  being  no  other  personal  estate  but  his  stocks  and  bonds  on 
which  the  residuary  bequest  could  operate,  his  describing  such  residue 
as  "my  personal  estate"  is  equivalent  to  saying  my  stocks  or  my  bond^, 
and  makes  the  legacies  specific,  and  not  general. 

Vol.  ii.  2  t 
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This  was  an  appeal  from  the  decree  of  the  Chancellor. 

A.  0.  Zabriskie,  for  appellants. 

Bradley^  for  respondents- 

The  opinion  of  the  court  was  delivered  by  Judge  Ogden, 
but  the  reporter  has  been  unable  to  obtain  a  copy  of  it.  The 
following  opinion  was  delivered  by  Judge  Van  Dyke,  who 
voted  with  the  majority  of  the  court  to  reverse  the  decision 
of  the  Chancellor. 

Van  Dyke,  J.  The  question  presented  to  the  court  be- 
tween certain  of  the  legatees  under  the  will  of  John  B. 
Thomson,  deceased,  and  the  executors  of  the  said  will  is, 
whether  the  legacies  in  question  are  specific  or  generaL 

By  his  will,  the  testator  first  bequeathed  to  his  wife,  spe- 
cifically, all  that  portion  of  his  personal  estate,  commonly 
known  as  goods  and  chattels,  such  as  his  plate,  furniture, 
horses,  carriages,  &c. 

Immediately  after  this  he  declares  as  follows :  "  All  the 
rest  and  residue  of  my  real  and  personal  estate,  of  whatever 
nature  or  kind,  or  wherever  situate,  I  give,  devise,  and  be- 
queath unto  John  M.  Read,  Charles  Macalester,  and  Alexan- 
der H.  Thomson,  their  heirs,  executors,  and  administrators, 
in  trust  for  the  following  uses  and  purposes : 

First  To  give  to  my  sister,  Mrs.  Caroline  Norris,  two 
hundred  and  fifty  shares  of  the  capital  stock  of  the  New 
York  and  Baltimore  Transportation  line;  to  my  sister,  Ade- 
line Thomson,  two  hundred  and  fifty  shares  of  the  capital 
stock  of  the  said  line ;  to  my  sister,  Amelia  Road,  wife  of 
the  Hon.  John  M.  Read,  two  hundred  and  fifty  shares  of  the 
capital  stock  of  the  said  line;  to  my  nephew,  Alexander 
Hamilton  Thomson,  one  hundred  and  twenty-five  shares  of 
the  capital  stock  of  the  said  line,  and  to  my  niece,  Elizabeth 
Norris,  one  hundred  and  twenty-five  shares  of  the  capital 
stock  of  the  said  line." 
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He  then  gives  to  five  of  his  friends  five  bonds,  of  $1000 
each,  of  the  Delaware  and  Raritan  Canal  Company  and  Cam- 
den and  Amboy  Railroad  and  Transportation  Company,  re- 
deemable in  1889,  one  to  each  legatee. 

He  then  gives  an  annuity  of  $500  during  life  to  his  brother, 
Edward  R.  Thomson. 

He  then  directs  that,  from  the  income  of  the  residue  of 
his  estate,  there  shall  be  paid  to  his  wife  the  sum  of  $10,000 
annually,  with  the  power  to  devise  and  bequeath  the  princi- 
pal to  certain  of  his  relatives,  and  also  gives  to  her  the  dis- 
position of  the  surplus  of  such  income,  if  any  there  shall  be. 

It  is  conceded  by  the  pleadings  that  the  testator  left  suffi- 
cient estate  to  answer  all  the  requirements  of  the  said  will. 

It  is  also  admitted  by  the  pleadings  and  the  inventory  that 
the  testator,  at  the  time  of  making  his  will,  and  from  thence 
to  the  time  of  his  death,  was  the  owner  of  the  shares  of  stock 
and  the  bonds  mentioned  in  his  will,  and  more  of  the  same 
kinds. 

The  question  now  arises  whether  these  bequests  of  the 
shares  of  stock  and  the  bonds  are  specific  or  general  legacies, 
or  rather  the  question  is,  whether  it  was  the  intention  of  the 
testator  to  make  them  general  or  specific.  We  have  but 
little  difficulty  in  understanding  what  constitutes  a  specific 
legacy,  and  what  a  general  one,  but  from  the  peculiar  lan- 
guage, so  oft^n  made  use  of  in  wills,  the  courts  have  had 
great  difficulty  in  determining  whether  it  meant  the  one 
thing  or  the  other;  and  while  the  judicial  decisions  on  the 
question  have  been  very  numerous,  the  one  way  and  the 
other,  but  very  few  settled  rules  can  be  gathered  from  them. 

It  seems  to  be  conceded,  that  if  a  testator  bequeaths  to  a 
person  a  certain  number  of  cows,  or  sheep,  or  shares  of  stock, 
it  is  a  general  legacy,  but  if  he  add  the  word  my  cows,  my 
sheep,  or  my  shares  of  stock,  it  is  a  specific  legacy,  although 
in  both  cases  he  may  be  at  the  time  of  making  the  will,  and 
thence  to  the  time  of  his  death,  the  owner  of  the  number  of 
cows  and  sheep  and  shares  of  stock  mentioned  in  the  will. 
This  seems  to  be  at  first  sight  a  rather  remarkable  distinc- 
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This  was  an  appeal  from  the  decree  '  oy  the  courts, 

.0  grope  its  vay 
A,  0,  Zabriskie,  for  appellants.  len  found  in  wills. 

ersal,  is  always  to  be 
Bradley,  for  respondents.  viuestions,  and  that  isi, 

testator.     This,  if  it  can 
The  opinion  of  the  cor  orn. 

hut  the  reporter  has  be'  we  take  the  will  itself,  together 

following  opinion  wr       o  and  circumstances  as  we  are  per- 
voted  with  the  ma*     ..nsidoration,  it  seems  impossible  tocon- 
of  the  Chanoello'  .:.itor  intended  these  to  be  general  legacies, 
^  ji»nt3  which  belong  to  that  kind  of  bequest ; 
Van  Drr    yriiis  be  a  general  legjicy,  the  executors  would 
tween  oer' ,  ,^  iiixn-ty,  at  the  death  of  the  testator,  if  tho?*^ 
Thomso'   ..•;!^.fiioii  worth  in  the  market  $100  per  share,  to  sell 
wheth    }\*'th^^  price,  and  at  the  end  of  a  year,  when  they  may 
P    ,yy]i^ii  to  '^lO  per  share,  purchase  them  again,  and  hand 
ci'     /-''^ \irt*r  to  the  legatees  in  their  reduced  condition,  and 
/'''  j/,0  ditf^rence  in  a  wholly  diflerent  direction.     This  tho 
'^ift«'  could  never  have  intended. 

'*^«t  wo  need  only  add  tho  fact  of  the  possession  of  these 
^f4Tcks  and  bonds  by  the  testator  at  tho  time  of  making  tho 
^,f]I,  and  thence  to  the  time  of  his  death,  to  the  language  of 
(he  will  itself  to  ascertain  the  intention  of  the  testator. 
When  he  devised  and  bequeathed  all  the  residue  of  his  estate 
to  the  individuals  named  as  trustees,  having  previously  dis- 
pos(Hl  of  all  his  goods  and  chattels  to  his  wife,  he  had  nothing 
left  of  personal  property  but  his  stocks  and  bonds.  In  that 
devise  and  bequest  he  doea  call  it  Im  estate,  real  and  personal, 
and  when  ho  applied  that  language  to  his  personal  estate  he 
must  have  intended  to  apply  it  to  his  stocks  and  bonds  ex- 
clusively, for  he  had  nothing  else  to  which  it  could  apply ; 
and  it  is  equivalent  to  saying,  I  bequeath  my  stocks  and 
bonds,  now  in  my  possession,  to  these  gentlemen,  who  are  to 
be  my  executors,  to  distribute  and  hand  over  to  my  legatees, 
at  my  death,  according  to  the  directions  of  my  will. 

I  am  aware  that  these  individuals  are  made  trustees  of  the 
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u  hus  committed  to  them,  and  this  was  quite  proper, 

<fe^  ary,  for  the  great  bulk  of  his  estate  was  to  be 

^uring  the  life  of  Mrs.  Thomson,  and  to  con- 
gees with  regard  to  this  part  of  the  estate 
^  ual ;  but  they  are  also  made  executors  of 

not  in  the  character  of  trustees,  but  as 
they  were  to  take  charge  of  the  legacies  now 
adoration,  and  distribute  them  among  the  lega- 
^ney  could  not  retain  them  more  than  a  year  at  most, 
*ether  they  be  specific  or  general,  and  they  deal  with  them 
the  same  as  all  other  executors  deal  with  such  legacies,  just 
as  if  there  had  been  no  other  property  confided  to  trustees 
by  the  will. 

The  true  interpretation,  then,  of  these  clauses  in  the  will 
is,  that  he  gives  to  his  executors  these  shares  of  stock  and 
these  bonds,  which  he  then  owned,  and  which  he  then  de- 
clares to  be  his  stocks  and  bonds,  to  be  by  them  distributed 
and  handed  over  to  the  legatees  in  the  manner  directed  by 
the  will.  This  is  what  the  testator  unquestionably  intended. 
He  simply  made  his  executors  his  agents,  as  is  always  the 
ease  with  specific  legacies,  to  do  this  particular  thing,  that 
is,  to  pass  over  the  particular  thing  specified  and  bequeathed, 
whether  cows,  sheep,  or  stock,  to  the  person  or  persons  for 
whom  they  are  intended.  This  makes  the  legacies  specific, 
and  not  general.  In  this  way,  and  in  no  other,  can  I  read 
the  will. 

The  decision  of  the  Chanoellor  was  reversed  by  the  fol- 
lowing vote : 

For  affirmance — Judges  Combs,  Elmer,  Whelpley — 3. 

For  reversal — Judges  Cornelison,  Fort,  Kennedy,  Og- 
DEN,  Van  Dyke,  Vredenburoh — 6. 

2t* 


CASES  DETERMINED 


COURT  OF  ERRORS  AND  APPEALS, 

ROI  lABCI  mi.  18(1,  TO  ROniBIR  HH.  1S63.  ISGLUSin, 


IV   SOME   OF  WHICH    BTO   OPINIOVS  WERE   DELIVERED,  AVD    IBT   THE  OTHERS 

0PIVI0H8  WERE   READ,   BUT  THE  REPOBTEB   HAS   BEEH 

UNABLE  TO  OBTAUT  THEM. 


Between  Jeremiah  McKibbin,  appellant,  and  Benjamin  H. 
Beown,  respondent. 

[Decided  at  March  Term,  1861.] 

This  case  is  reported  in  Chancery,  in  1  McOarter  13. 

P.  L.  Voorhees  and  Brovming,  for  appellant. 

Beasley,  for  respondent. 

The  decree  of  the  Chancellor  was  affirmed  by  the  follow- 
ing vote : 

For  affirmance— Judges  Brown,  Combs,  Clawson,  Haines, 
OoDEN,  Swain,  Vredenburgh,  Whelpley,  Wood — 9. 

For  reversal — CoRNELisoN,  Kennedy,  Van  Dyke — 3. 
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Ward  well  v.  Taylor,  and  Brown  v.  Brown. 


Between  Newton  M.  Wardwell,  appellant,  and  Moses 
Taylor,  respondent. 

[Decided  at  June  Term,  1861.] 

Hayes  and  Bradley,  for  appellant. 

L.  C.  Ghrover  and  Frdinghuyaen,  for  respondent. 

The  decree  of  the  Chancellor  was  aflSrmed  by  the  follow- 
ing vote : 

For  affirmance — Judges  Brown,  Combs,  Cornelison,  Ken- 
nedy, Ogden,  Risley,  Swain,  Van  Dyke,  Vredenburgh — 9. 

For  reversal — None. 


Between  Harriet  Brown,  appellant,  and  Otis  H.  Brown, 
respondent.* 

[Decided  at  March  Term,  1862.] 

This  case  is  reported  in  Chancery,  in  1  McCarter  78. 
It  was  argued  by  Jacob  Weart,  for  appellant,  ex  parte. 

The  decree  of  the  Chancellor  was  reversed  by  the  follow- 
ing vote : 

For  reversal— Judges  Brown,  Combs,  Elmer,  Haines, 
Kennedy,  Ooden,  Van  Dyke,  Vredenburgh,  Whelpley, 
Wood— 10. 

For  affirmance — None. 

♦The  reporter  regreta  that  he  has  been  unable  (after  a  diligent  search) 
to  obtain  the  very  elaborate  opinion  which  was  prepared  by  Chief  Justice 
Whelpley,  and  read  by  him  in  pronouncing  the  judgment  of  the  court 
in  this  case. 
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German  EvaDgelical  Church  of  Newark  v.  Magie,  and  Kille  v.  Campion. 

Between  The  German  Evangelical  Dutch   Church  of 
Newark,  appellants,  and  Seth  W.  Magie,  respondent. 

[Decided  at  March  Term,  1862.] 

This  case  is  reported  in  Chancery,  in  2  Beasley  77. 

C  Parker^  for  appellant. 

Runyorij  for  respondent. 

The  decree  of  the  Chancellor  was  affirmed  by  the  follow- 
ing vote : 

For  affirmatice — Judges  Brown,  Combs,  Cornelison,  El- 
mer, Haines,  Kennedy,  Ogden,Vredenburgh,Whelpley, 
Wood — 10. 

For  rever^aZ- Judge  Van  Dyke — 1. 


Between  Robert  K.  Kille,  appellant,  and  Joseph  H.  Cam- 
pion, respondent. 

[Decided  at  November  Term,  1862.] 

This  case  is  reported  in  Chancery  in  1  McCarter  229. 

The  decree  of  the  Chancellor  was  affirmed  by  the  follow- 
ing vote : 

For  affirmance — Judges  Brown,  Combs,  Cornelison,  El- 
mer, Haines,  Ogden,  Swain,  Vredenburgh,  Whelpley, 
Wood— 10. 

For  reversal — Judge  Kennedy — 1. 
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Hillyer  v.  Schenck,  Kaighn  v.  Fuller,  and  Manners  v.  Bentley. 

Between  MiiRY  Hillyer,  appellant,  and  Jesse  F.  Schenck, 
respondent. 

This  was  an  appeal  from  the  decree  of  the  Ordinary.  See 
antej  page  398. 

The  court,  at  November  term,  1862,  made  the  following 
order  in  this  case,  without  a  division : 

"  It  is  ordered  that  this  cause  be  dismissed  from  the  files 
of  this  court,  with  costs,  for  want  of  jurisdiction  by  this 
court  of  the  case." 


Between  William  R.  Kaighn,  appellant,  and  Maria  M. 
Fuller,  respondent. 

[Decided  at  March  Term,  1863.] 

This  case  is  reported  in  Chancery,  in  1  McQxrter  418. 
The  decree  of  the  Chancellor  was  affirmed  by  the  follow- 
ing vote  (the  court  being  equally  divided) : 

For  affirmance — Judges  Brown,  Combs,  Vredenburgh, 
Whelpley,  Wood — 5. 

For  reversal — Judges  Cornelison,  Haines,  Ogden,  Fort, 
Swain — 5. 

In  this  case  Chief  Justice  Whelpley  read  an  opinion  for 
affirmance,  and  Judge  Ogden  read  an  opinion  for  a  reversal. 


Between  David  S.  Manners,  appellant,  and  Peter  Bent- 
ley,  respondent. 

[Decided  at  March  Term,  1863.] 

Opinion,  by  Justice  Elmer,  for  affirmance. 

The  decree  of  the  Chancellor  was  affirmed  unanimously. 
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Muir  V.  Butler,  and  Walker  v.  Atwater. 


Between  Jonathan  F.  Muir,  appellant,  and  The  New- 
ark Savings  Institution  and  Alfred  B.  Butler,  re- 
spondents. 

[Decided  at  June  Term,  1863.] 
Zahriskie,  for  appellant. 

HubbeU  and  Parker,  for  respondents. 

Opinion  delivered  by  Justice  Elmer. 
The  decree  of  the  Chancellor  was  affirmed  by  the  follow- 
ing vote : 

For  affirmance — Judges  Brown,  Combs,  Cornelison,  El- 
mer, Fort,  Haines,  Kennedy,  Ogden,  Vredenburgh, 
Wales,  Wood — 11. 

For  reversal — None. 


Between  Frederick  W.  Walker,  appellant,  and  James  C. 
Atwater,  respondent. 

[Decided  at  November  Term,  1863.] 

Bradley,  for  appellant. 

Zabnskie,  for  respondent. 

The  decree  of  the  Chancellor  was  affirmed  by  the  follow- 
ing vote : 

For  affii^mance  —  Judges  Combs,  Cornelison,  Fort, 
Haines,  Ogden,  Van  Dyke,  Vredenburgh,  Whelpley, 
Wales,  Wood— 10. 

For  reversal — None. 
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Congar  v.  Davis,  ana  Van  Duyne  v.  Van  Dayne. 

Between  Weight  P.  Congar,  appellant,  and  Francis  Davis 
and  others,  respondents. 
[Decided  at  November  Term,  1863.] 
McDonald,  for  appellant. 
Keaabey,  for  respondents. 

The  decree  of  the  Chancellor  was  affirmed  by  the  follow- 
ing vote : 

-For  aj^rmance— Judges  Combs,  Cornelison,  Elmer,  Fort, 
Haines,  Kennedy,  Ogdbn,  Van  Dyke,  Vredenburqh, 
Whelpley,  Wood — 11. 

For  reversal — None. 


Hiram  Van  Duyne,  appellant,  and  James  M*  Van  Duyne, 

respondent. 

[Decided  at  November  Term,  1863.] 

This  case  is  reported  in  Chancery,  in  1  McCarter  397. 

The  court  having  in  that  cause  decreed,  among  other 
things,  that  the  appellant  was  "  not  entitled  to  the  use  of,  or 
any  title,  interest,  or  estate  in  the  lands  mentioned  and  de- 
scribed in  the  second  and  third  clauses  of  the  said  will  of 
Martin  J.  Van  Duyne,  or  in  any  part  thereof,  by  virtue  of 
any  devise  made  to  him,  or  to  or  for  his  use,  in  and  by  the 
said  second  or  third  clause  of  said  will." 

The  appellant  appealed  from  that  part  of  the  Chancellor  s 
decree. 

Vanatta,  for  appellant. 

Chandler  and  Bradley,  for  respondent. 

The  part  of  the  Chancellor's  decree  appealed  from  Was  re- 
Versed  by  the  following  vote : 

For  affirmance — ^Judges  Elmer  and  Vredenburgh — 2. 

For  reversed — Judges  Cornelison,  Fort,  Haines,  Ken- 
nedy, Ogden,.  Van  Dyke,  Whelpley — 7. 
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RULES  OF  THE  COURT  OF  CHANCERY. 


I.. .OF    PLEADINGS. 

1.  All  bills  and  answers,  and  other  proceedings  intended 
to  be  filed,  shall  be  fairly  and  legibly  written ;  and  every  bill 
shall  be  signed  by  counsel  before  it  is  filed. 

2.  No  bill  or  other  pleading  shall  recite  records,  deeds,  or 
other  documents  in  full,  but  only  so  much  and  such  parts 
thereof  as  may  be  necessary  for  the  clear  exhibition  of  the 
case  or  the  construction  of  the  document,  omitting  all  parts 
not  relevant  to  the  relief  sought  or  the  defence  set  up ;  and 
no  pleading  shall  repeat  documents  or  parts  of  documents  set 
forth  in  any  previous  pleading,  but  if  the  same  are  not  fully 
or  accurately  set  forth,  may  add  such  parts  as  shall  be  neces- 
sary to  complete  or  correct  the  same. 

3.  No  foreclosure  bill  shall  set  forth  the  bond  or  mortgage 
at  length,  but  only  those  parts  thereof  upon  which  the  relief 
sought  is  founded,  including  the  date,  names  of  .parties,  con- 
sideration, words  of  conveyance,  description  of  premises,  the 
words  limiting  the  estate,  and  the  condition  in  full ;  and  no 
costs  shall  be  taxed  or  allowed  for  any  bill  drawn  in  palpable 
violation  of  this  rule. 

II.. .OF   THE    CLERK. 

4.  The  clerk  of  the  court  shall,  on  or  before  the  first  day 
of  January,  annually,  make  out  a  statement  of  the  funds  in 
his  hands,  where  the  same  are  deposited,  or  how  invested,  and 
the  times  when  the  same  was  received,  and  the  suit  or  matter 
in  which  the  same  was  paid  in,  in  order  that  the  Chancellor 
may  give  such  directions  concerning  the  same  as  he  maX 
deem  advisable. 
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5.  That  all  moneys  paid  into  the  court  shall  be  deposited 
forthwith  in  "  the  Trenton  Banking  Company,"  to  the  credit 
of  *'  the  Court  of  Chancery  of  the  State  of  New  Jersey,"  un- 
less otherwise  specially  ordered  by  the  court;  and  no  mo- 
neys on  deposit  under  this  or  any  special  order  of  the  court 
shall  be  drawn,  except  by  a  draft  or  check  of  the  clerk,  en- 
dorsed by  the  Chancellor ;  and  whenever  any  money  is  paid 
into  court,  it  shall  be  the  duty  of  the  clerk,  immediately 
upon  the  receipt  thereof,  to  give  notice  of  the  same  to  the 
Chancellor. 

6.  The  clerk  of  this  court  shall  not  practice,  either  as  a  so- 
licitor or  as  a  counsellor  in  the  court. 

7.  No  file  of  the  court  shall  be  suffered  by  the  clerk  to  be 
taken  out  of  his  oflSce,  without  the  order  of  the  court  for 
that  purpose  previously  obtained. 

8.  In  future  the  clerk  shall,  in  the  copies  of  all  pleadings, 
depositions,  and  other  proceedings  filed  or  remaining  as  of 
record  in  his  office,  made  out  by  him  to  be  used  in  this  court, 
leave  a  margin  of  not  less  than  one  inch,  and  shall  distinctly 
mark  and  set  down  in  the  margin  the  number  of  pages  in 
the  original  pleadings,  depositions,  and  other  proceedings,  so 
that  the  copy  may  correspond  with  the  original  in  the  paging 
thereof. 

9.  The  solicitor,  in  every  case  in  this  court,  shall  be  answer- 
able to  the  officers  thereof  for  all  lawful  fees  which  shall 
become  due  to  them  in  the  conducting  the  suit  (execution 
fees  excepted),  and  the  clerk  of  the  court  is  authorized  to  re- 
ceive from  the  solicitors  all  such  fees  as  shall  become  due  to 
the  Chancellor;  and,  in  order  to  enforce  the  punctual  pay- 
ment thereof  by  the  solicitors,  the  clerk  shall  forbear  to  enter, 
or  suffer  to  be  entered  or  filed  in  his  office,  any  rule  or  rules, 
paper  or  papers,  until  the  solicitor  moving  the  same  shall 
have  paid  up  all  fees  due  from  him  to  the  Chancellor,  and 
also  to  the  clerk  himself,  on  the  last  day  of  the  term  next 
preceding  the  term  in  which  such  entry  or  filing  is  moved 
to  be  made. 

10.  In  all  causes  where  there  are  proceedings  subsequent 
to  a  decree  final,  which  shall  alter  or  vary  such  decree,  the 
same  shall  be  enrolled  by  the  clerk,  but  not  otherwise. 
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11.  The  clerk  shall  in  no  case  issue  execution  for  costs 
allowed  by  any  order  of  the  court,  unless  by  the  order  of  the 
court. 

12.  The  clerk.of  this  court  shall  keep  in  his  oflSce  a  docket, 
in  which  he  shall  enter  the  titles  of  all  suits  brought  in  the 
court,  and  a  memorandum  of  every  paper  filed  in  the  same, 
under  the  title  of  the  suit,  with  the  time  of  filing  and  the 
name  of  the  solicitor  of  each  party,  and  also  an  alphabetical 
index  to  the  same ;  and  the  said  docket  shall  be,  at  all  proper 
hours,  accessible  to  the  bar. 

III.. .OF  MASTERS  AND  EXAMINERS. 

13.  Every  person  who  shall  be  appointed  a  master  or  ex- 
aminer of  this  court  shall,  before  be  enters  upon  the  execu- 
tion of  his  office,  subscribe  and  take,  before  the  Chancellor 
or  clerk,  an  oath  or  affirmation  impartially  and  justly  to  per- 
form all  the  duties  of  the  office,  according  to  the  best  of  his 
abilities  and  understanding. 

14.  When  a  matter  is  referred  to  a  master  of  the  court 
to  examine  and  report  upon,  he  shall,  if  notice  be  necessary, 
assign  a  day  and  place  to  hear  the  parties ;  and  the  party 
obtaining  the  reference,  or  who  shall  be  ordered  to  procure 
the  master's  report,  shall  serve  the  adverse  party,  at  least 
four  days  exclusive  before  the  day  assigned  for  the  hearing, 
with  a  summons,  issued  by  the  master,  requiring  his  attend- 
ance at  such  time  and  place,  and  make  proof  thereof  to  the 
master ;  and  thereupon,  if  the  party  summoned  shall  not  ap- 
pear, or  good  cause  shall  not  be  shown  why  he  does  not,  the 
master  may  proceed  ex  parte  ;  and  if  the  party  serving  the 
summons  shall  not  appear  at  the  time  and  place,  or  show  cause 
why  he  does  not,  the  master  may  either  proceed  ex  parte  ^  or  the 
party  obtaining  the  summons,  and  not  appearing,  shall  lose 
the  benefit  of  the  reference,  at  the  election  of  the  other  party. 

15.  When,  by  a  decretal  order  of  the  court,  any  inquiry 
before  a  master  is  directed  to  be  made  in  a  cause,  and  the 
examination  of  witnesses  shall  be  necessary  to  obtain  the 
proper  information,  such  examination,  if  required  by  either 
party,  shall,  at  the  expense  of  the  party  requiring  it,  be 
reduced  to  writing  by  the  master,  in  the  form  of  depositions, 
and  returned  and  filed  with  the  report. 
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16.  That  all  references  in  divorce  and  partition,  and  in 
applications  for  sales  of  lands  of  infants,  idiots,  lunatics,  and 
habitual  drunkards,  shall  be  made  to  a  "special  master." 

IV.. .OF  PROCESS. 

17.  The  names  of  all  the  defendants  in  the  same  cause  shall 
be  inserted  in  one  subpoena,  unless  the  defendants  reside  in 
different  counties,  in  which  case  the  names  of  all  those  who 
reside  in  the  same  county  shall  be  inserted  in  the  same  sub- 
poena. 

18.  Copies  of  tickets  served  with  the  subpoena  upon  de- 
fondants  shall  be  annexed  to,  and  returned  with  the  subpoena. 

19.  Every  execution  issued  shall  be  directed  to  a  sheriff, 
unless  the  Chancellor  shall,  for  reasons  presented  to  him, 
otherwise  order. 

v.. .OF    AFFIDAVITS. 

20.  A  copy  of  every  affidavit  intended  to  be  used  on  the 
argument  of  any  special  motion,  or  of  any  other  special  mat- 
ter before  the  court  of  w^hich  notice  shall  be  necessary,  shall 
be  served  on  the  adverse  party  at  least  four  days  before  the 
day  of  argument,  or  shall  be  taken  on  two  days'  notice,  at 
least,  of  the  time  and  place  of  taking  the  same;  and  all  affi- 
davits made  use  of  in  court  shall  be  first  filed  with  the  clerk; 
and  no  writ,  order,  or  other  proceeding,  grounded  upon  an 
.affidavit  or  affidavitvS,  shall  be  issued,  filed,  or  entered  by  the 
clerk,  unless  the  affidavit  or  affidavits  upon  which  it  shall  be 
grounded  shall  have  been  previously  filed. 

21.  Affidavits  and  petitions,  duly  sworn  to,  on  which  rule* 
to  show  cause  may  bo  granted,  if  served  as  affidavits,  may  be 
used  on  the  hearing  of  the  rule  to  show  cause. 

VI.. .OF  ABSENT   DEFENDANTS. 

22.  In  all  suits  against  an  absent  defendant,  an  order  may 
be  had  that  said  defendant  appear,  plead,  answer,  or  demur 
to  the  complainant's  bill  in  two  months  from  the  date  of  the 
order,  unless  the  Chancellor,  for  special  reasons,  shall  other- 
wise direct. 

23.  In  cases  where  husband  and  wife  are  made  defendants, 
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and  he  only  is  served  with  process  of  subpoena,  the  wife  be- 
ing out  of  the  state,  an  order  of  publication  shall  be  taken 
against  her,  unless  an  appearance  be  entered  for  her. 

VII.f.OF    ATTACHMENT  FOR    CONTEMPT. 

24.  All  attachments  for  contempt  shall  have  at  least  fif- 
teen days,  exclusive,  between  the  teste  and  return,  unless  the 
Chancellor,  upon  motion  or  petition,  shall  order  otherwise  ; 
and  all  the  defendants  in  the  same  cause  and  in  the  same 
county  shall  be  named  in  the  same  writ  of  attachment. 

25.  When  an  attachment  for  a  contempt  shall  be  served, 
the  defendant  shall  be  retained  in  custody  thereon,  to  answer 
the  exigency  of  the  writ,  until  the  return  day  thereof,  unless 
he  shall,  with  one  suflScient  surety  at  least,  give  bond,  in  the 
penal  sum  of  five  hundred  dollars  to  the  complainant,  con- 
ditioned for  his  appearance  on  the  return  day  of  the  attach- 
ment, according  to  the  command  of  such  writ,  and  that  he 
will  not  depart  thence  without  leave  of  the  court. 

26.  When  a  defendant  in  attachment  shall  have  given  bond 
for  his  appearance,  he  shall  enter  his  appearance  with  the 
clerk  on  the  return  day  of  the  writ,  and  give  notice  thereof 
to  the  adverse  party. 

27.  The  plaintiff  shall,  within  eight  days  after  such  notice, 
enter  a  rule  of  course  for  the  defendant's  examination  upon 
interrogatories  touching  his  contempt,  before  one  of  the  mas- 
ters of  this  court,  and  serve  a  copy  thereof,  with  a  copy  of 
the  interrogatories,  on  the  defendant  in  attachment,  or  on 
his  solicitor;  and  in  case  of  his  neglect  so  to  do,  the  court 
may  order  the  party  to  be  discharged  from  the  attachment 
with  costs. 

28.  When  the  party  attached  shall  attend  before  the  mas- 
ter upon  the  interrogatories,  if  any  questions  arise  in  respect 
to  the  interrogatories,  they  shall  be  settled  by  the  master,  and 
the  party  attached  shall,  within  four  days  after  they  are  sub- 
mitted to  or  settled,  as  aforesaid,  put  in  his  examination  in 
writing;  and  the  master  shall,  if  required  by  the  adverse 
party  so  to  do,  report,  with  the  interrogatories  and  exami- 
nation, whether,  in  his  opinion,  the  examination  is  full  and 
satisfactory  or  not. 

Vol.  II.  2  x 


518  RULES  OF  THE 


VIII. ..OF    INFANT    DEFENDANTS    AND    SUITS    ON 
MORTGAGES. 

29.  For  the  purpose  of  having  a  guardian  appointed  for 
an  infant  to  answer  and  defend  a  suit,  a  petition  may  be  pre- 
sented by  the  infant,  if  above  the  age  of  fourteen  years,  or  if 
under  that  age,  by  his  father,  or  some  other  friend  in  his 
behalf,  praying  such  appointment;  which  petition  shall  be 
accompanied  with  an  agreement  expressing  the  assent  of  the 
person  petitioned  for  to  accept  of  the  appointment,  and  also 
with  an  aflSdavit  or  affidavits  that  the  petition  and  agree- 
ment were  duly  signed,  and  verifying  the  age  of  the  infant. 

30.  When  a  bill  is  filed  against  an  infant,  or  when,  upon 
an  abatement,  any  infant  shall,  by  order  of  the  court,  be 
made  defendant,  and  no  application  shall  be  made  on  his 
behalf,  within  four  days  next  after  the  day  of  appearance 
specified  in  the  subpoena  or  order  of  publication,  for  the  ap- 
pointment of  a  guardian,  the  Chancellor  may>  on  an  applica- 
tion on  behalf  of  the  complainant,  assign  a  guardian  for  the 
infant,  the  same  as  if  he  had  been  brought  into  court  for 
that  purpose,  or  make  such  other  order  touching  the  same 
as  may  appear  most  proper  and  advisible ;  but  fifteen  days' 
notice  of  such  application  must  be  given  to  the  infant,  if  of 
the  age  of  fourteen  years  and  resident  within  this  state,  or,  if 
under  that  age,  or  not  resident  in  this  state,  to  his  guardian, 
appointed  by  the  Orphans  Court,  if  any  there  be,  and  if  no 
such  guardian,  to  the  father  of  such  infant,  or  if  no  father, 
then  to  the  mother;  provided  such  guardian,  father,  or 
mother  be  resident  within  this  state ;  which  notice  may  be 
served  at  the  time  of  the  service  of  the  subpoena  or  at  any 
time  after. 

31.  In  suits  for  the  satisfaction  of  a  mortgage,  when  an 
application  shall  be  made  for  the  appointment  of  a  guardian 
for  an  infant  defendant,  as  provided  for  in  the  last  preceding 
rule,  or  when  it  shall  appear  by  affidavit,  to  the  satisfaction 
of  the  Chancellor,  that  notice  cannot  be  served,  as  mentioned 
in  that  rule,  the  Chancellor  may,  on  the  application  of  the 
complainant,  appoint  the  clerk  of  the  court  guardian  ad 
litem  for  such  infant,  whoso  duty  it  shall  be,  if  no  application 
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shall  be  made  on  behalf  of  the  infant  for  the  appointment 
of  a  guardian  within  the  time  allowed  by  law  for  such  infant 
to  answer,  plead,  or  demur  to  the  bill,  to  enter  an  appearance 
for  the  infant  to  the  suit ;  after  which  the  complainant  may, 
if  the  suit  is  against  the  infant  alone,  or  the  bill  shall  have 
been  ordered  to  be  taken  pro  confesso  against  the  other  de- 
fendant or  defendants,  or  upon  filing  of  the  consent  in  writing 
of  such  other  defendant  or  defendants,  or  his  or  their  solici- 
tor therefor,  take  an  order  to  refer  the  cause  to  a  master  to 
ascertain  the  truth  of  the  allegations  of  the  complainant's 
bill,  and  to  take  an  account  of  what  is  due  upon  the  com- 
plainant's mortgage  (if  anything),  and  also  upon  any  other 
encumbrance  which  it  may  be  necessary  to  ascertain  the 
amount  of,  and  if  more  encumbrances  than  one,  to  report 
their  several  priorities ;  and  the  complainant  and  every  other 
person  setting  up  an  encumbrance  before  the  master,  affect- 
ing the  est<ate  or  interest  of  such  infant,  shall  prove  his 
demand  before  the  master ;  and  the  master  may,  if  he  thinks 
proper  so  to  do,  examine  the  complainant,  or  other  person 
setting  up  such  demand,  on  oath  or  affirmation,  to  ascertain 
the  truth  thereof,  and  shall  report  the  proof  to  the  court, 
and  also  such  examination,  if  any,  and  shall  also  inquire  and 
report  whether,  under  the  circumstances  of  the  case,  a  sale  of 
the  whole,  or  a  part  only,  of  the  mortgaged  premises  is  neces- 
sary to  be  made,  and  any  other  special  matter  which  the 
master  may  deem  proper  for  the  benefit  of  the  infant ;  and, 
if  no  exception  to  said  master  s  report  shall  be  filed  within 
four  days  after  the  filing  of  said  report,  the  complainant 
shall,  without  further  notice  or  setting  down  such  cause  for 
hearing,  be  entitled  to  a  final  decree. 

32.  In  any  suit  for  the  foreclosure  and  sale  of  mortgaged 
-premises,  in  which  an  appearance  shall  have  been  entered  by 
any  defendant,  and  no  plea,  answer,  or  demurrer  shall  have 
been  filed,  an  execution  may  issue  after  the  final  decree  shall 
have  been  on  file  two  months,  unless  the  defendant  shall  enter 
an  order  within  the  said  two  months,  which  shall  be  a  rule 
of  course  extending  the  time  for  issuing  the  same  to  a  period 
not  more  than  one  month  from  that  date ;  provided  nothing 
in  this  rule  shall  restrain  the  issuing  such  execution  for  more 
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than  six  months  from  the  return  of  the  process  to  answer  in 
such  suit. 

33.  No  order  in  the  proceedings  for  foreclosure  and  sale 
under  mortgages  shall  be  filed  by  the  clerk  until  it  is  actually 
signed,  and  no  order  shall  be  filed  nunc  jrro  tune  without  a 
special  order  for  the  purpose ;  and  all  proceedings  under  an 
order  not  actually  signed  shall  be  null  and  void. 

34.  In  foreclosure  suits,  no  decree  shall  be  made  for  the 
payment  of  the  deficiency  of  the  proceeds  of  sale  to  satisfy 
the  mortgage  debt,  by  any  defendant  legally  or  equitably 
liable  therefor,  unless  such  decree  be  specifically  prayed  in 
the  bill,  and  a  ticket  or  notice,  stating  that  such  relief  is 
sought  against  him,  be  served  on  such  defendant,  with  the 
subpcpna,  or  in  case  of  absent  defendants  served  with  the  or- 
der to  appear,  or  if  the  order  be  advertised,  mailed  with  a 
copy  of  such  order  prepaid,  directed  to  such  defendant,  at  the 
post-office  nearest  his  residence,  or  at  which  he  usually  re- 
<'eives  his  letters,  or  be  served  or  published  in  such  manner 
as  the  Chancellor  shall  direct. 

35.  And  on  any  execution  issued  for  such  deficiency  against 
several  defendants,  some  liable  after  the  others,  the  order  in 
which  they  are  liable,  as  between  themselves,  shall  be  en- 
dorsed ;  and  if  paid  by  a  defendant  secondarily  liable,  he  shall 
have  the  right  to  use  the  decree  and  execution  to  compel  the 
]>ayment  by  parties  liable  before  him. 

IX. ..OF    INJUNCTIONS. 

36.  In  the  absence  of  the  Chancellor  from  the  city  of  Tren- 
ton, a  petition  addressed  to  him  for  an  injunction  may  be 
presented  to  such  master  of  this  court,  residing  ^t  the  city  of 
Trenton,  as  the  Chancellor  shall  for  that  purpose  by  order 
designate,  and  the  master  shall  exercise  the  power  of  report- 
ing upon  the  propriety  of  issuing  the  injunction  prayed  for; 
and  in  case  the  master  shall  report  that  an  injunction  ought 
to  issue,  it  shall  be  issued  by  the  clerk,  on  filing  with  him 
the  said  petition  and  report ;  but  the  defendant  may,  on  eight 
days'  notice,  move  the  Chancellor  for  the  dissolution  of  the 
said  injunction. 

37.  Where  an  application  is  made  for  an  injunction,  and 
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the  Chancellor  directs  an  order  to  be  entered  requiring  the 
defendants  to  show  cause,  on  a  particular  day,  why  the  in- 
junction should  not  be  granted,  it  shall  be  the  duty  of  the 
complainant  to  serve  such  order  on  the  defendant,  together 
with  a  copy  of  the  bill  and  affidavits  annexed,  at  least  six 
days  previous  to  the  day  fixed  for  the.  hearing,  unless  the 
order  shall  otherwise  direct;  such  order  shall  specify  the 
manner  of  service,  and  on  which  of  the  defendants,  if  there 
shall  be  more  than  one :  and  on  the  hearing  of  such  motion 
the  defendant  may  read  his  answer  to  the  bill,  and  also  affi- 
davits in  reply  to  affidavits  annexed  to  the  bill ;  but  no  other 
affidavits  shall  be  read  on  either  side,  unless,  for  special  rea- 
sons, the  Chancellor,  on  application  at  the  time  appointed  for 
the  hearing,  shall  by  order  otherwise  direct:  and  when  fur- 
ther affidavits  are  taken,  under  an  order  for  the  purpose, 
they  shall  be  taken  on  two  days'  notice  to  the  opposite  party. 

38.  No  motion  to  dissolve  an  injunction  before  answer 
shall  be  entertained,  except  on  the  ground  of  want  of  equity 
in  the  bill,  unless  the  defendant  shall  show  good  cause  why 
an  answer  hath  not  been  put  in ;  and  where  no  answer  has 
been  put  in,  and  the  Chancellor  shall  allow  the  motion  to  be 
heard  on  affidavits  on  the  part  of  the  defendant,  the  adverse 
j)arty  shall  be  permitted  to  rebut  them  by  counter  affidavits ; 
but  such  affidavits,  on  both  sides,  shall  be  taken  on  two  days' 
notice. 

39.  Where  a  motion  is  made  to  dissolve  an  injunction 
upon  the  answer,  the  defendant  shall  rely  on  his  answer,  and 
on  the  affidavits  annexed  thereto  in  reply  to  affidavits  an- 
nexed to  the  bill ;  and  no  affidavits,  except  those  annexed  to 
the  bill,  shall  be  read  on  such  motion  on  behalf  of  the  com- 
plainants, except  in  reply  to  new  matter  set  up  in  the  answer, 
and  upon  which  the  defendant  shall  in  any  manner  rely  for 
a  dissolution  of  the  injunction. 

40.  Whenever  a  cause  shall  be  at  issue  in  any  court  of 
common  law,  no  injunction  shall  issue  before  answer  filed  to 
stay  the  trial  of  the  cause,  unless  applied  for  and  actually 
taken  out  twenty  days  previous  to  the  sitting  of  the  court  in 
the  county  in  which  the  trial  is  to  be  had,  except  some  spe- 
cial cause  shall  be  shown  to  the  Chancellor  or  to  the  master 
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authorized  to  report  upon  the  propriety  of  issuing  the  in- 
junction prayed  for,  and  it  shall  be  made  to  appear  that  the 
injunction  is  applied  for  within  a  reasonable  time  after  the 
complainant  became  apprised  of  the  circumstances  on  which 
his  application  is  founded;  and  whenever  an  injunction  shall 
be  granted  to  stay  proceedings  at  law  within  twenty  days 
]>revious  to  the  sitting  of  the  court  as  aforesaid,  it  shall  be 
upon  condition  that  the  party  pay  the  costs  at  law  of  the 
term  at  which  the  cause  wjia  noticed  which  have  accrued  up 
10  the  time  of  the  service  of  the  injunction. 

41.  No  injunction  shall  be  allowed  to  stay  the  proceedings 
in  an  ejectment  suit,  after  issue  joined  thereon,  unless  the 
complainant  shall  give  a  bond,  with  sufficient  sureties,  in 
the  penalty  of  at  least  double  the  rent  of  the  premises  for 
two  years,  if  the  premises  are  leased  at  a  fixed  rent,  or  if  not 
leased,  then  in  such  sum  as  the  Chancellor  or  master  shall 
direct,  conditioned  for  the  payment  to  the  party  against 
whom  such  injunction  is  granted  of  all  such  damages  and 
costs  as  may  be  awarded  to  him,  either  at  law  or  in  this 
court,  in  case  of  a  decision  against  the  party  obtaining  such 
injunction. 

42.  In  cases  whore  an  injunction  is  granted  ex  parte,  the 
Chancellor  or  master  may,  at  his  discretion,  take  from  the 
complainant  a  bond  to  the  party  enjoined,  in  such  sum  as 
may  be  deemed  sufficient,  either  with  or  without  sureties, 
conditioned  to  pay  to  the  party  enjoined  such  damages  as  he 
may  sustain  by  reason  of  the  injunction,  if  the  court  shall 
eventually  decide  that  the  complainant  was  not  equitably  en- 
titled to  such  injunction,  such  damages  to  be  ascertained  in 
such  manner  as  the  Chancellor  shall  direct. 

43.  No  injunction  shall  issue  after  answer  filed,  without 
giving  eight  days'  notice  of  the  application  therefor,  unless 
it  shall  bo  made  to  appear  to  the  Chancellor  or  master  that 
the  circumstances  of  the  case  are  such  as  to  make  it  proper 
to  dispense  with  such  notice. 

44.  In  all  cases  where  an  application  is  made  for  an  in- 
junction to  the  Chancellor  or  to  a  master,  and  the  sjime  is 
denied,  an  endorsement  of  the  denial  shall  be  made  on  the 
bill  or  petition,  and  the  said  bill  or  petition  shall  be  put  on 
the  files  of  the  court. 
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45.  Where  a  writ  of  injunction  has  been  issued,  it  shall  be 
served  within  twenty  days  after  the  issuing  thereof;  and  a 
return  of  service  shall  be  made  to  the  court  within  ten  days 
after  such  service,  and  on  failure  thereof,  the  defendant 
shall  be  entitled  to  a  dissolution  of  the  injunction,  unless  the 
Chancellor  shall,  by  order,  give  further  time  for  the  service 
and  return  of  the  writ. 

46.  In  a  bill  where  an  injunction  is  prayed,  and  the  facts 
which  are  relied  upon  for  the  injunction  are  not  within  the 
knowledge  of  the  complainant,  such  facts  shall  be  verified  by 
the  oath  or  aflSrmation  of  some  person  who  has  a  knowledge 
of  the  facts,  unless,  under  the  peculiar  circumstances  of  the 
case,  the  Chancellor  shall  dispense  with  such  additional  veri- 
tication. 

47.  No  injunction  shall  be  allowed  against  an  incorporated 
company,  or  against  any  individual,  the  eftect  of  which  is  to 
stay  the  progress  of  any  public  work  authorized  by  any  law 
of  this  state,  without  an  order  first  made  to  show  cause,  as 
pi-ovided  in  rule  37 ;  and  this  rule  shall  not  be  dispensed 
with  in  any  case,  except  by  the  order  of  the  Chancellor  first 
obtained  and  filed,  unless  such  injunction  be  granted  by  the 
Chancellor  himself. 

X...OF  AMENDMENTS. 

48.  The  complainant  may  amend  his  bill  of  course,  and 
without  motion  or  rule,  at  any  time  before  answer,  plea,  or 
demurrer  filed,  and  without  costs. 

49.  If  the  defendant  put  in  an  insufficient  answer,  which 
is  excepted  to  as  insufficient,  and  the  defendant  submits  to 
answer  further,  or  the  answer  shall,  on  reference,  be  reported 
insufficient,  in  either  case  the  complainant  may  amend  his 
bill  of  coui-se,  and  without  costs,  and  the  defendant  shall 
answer  the  amen-led  bill  and  exceptions  together;  and  if  the 
defendant  shall  plead  or  demur,  and  the  plea  or  demurrer 
shall  be  overruled,  the  complainant  may,  before  filing  an  an- 
swer, am^md  his  bill  of  course,  and  without  costs. 

50.  In  all  cases  not  before  mentioned,  in  Mrhich  the  de- 
fendant shall  have  answered  the  complainant's  bill,  and  the 
complainant  shall  obtain  leave  to  amend,  if  such  amendment 
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require  a  new  or  further  answer,  then  the  complainant  shall 
pay  costs,  to  be  taxed. 

61.  In  all  caaes  where  the  defendant's  appearance  has 
been  entered,  and  he  hath  procured  a  copy  of  the  bill,  and 
the  complainant  is  allowed  to  amend  without  costs,  he  shall 
furnish  the  defendant  with  a  certified  copy  of  the  amended 
bill,  or  amend  the  defendant's  copy  gratis. 

62.  If  the  defendant  demur  to  the  bill  for  want  of  parties, 
or  other  defect  which  does  not  go  to  the  equity  of  the  whole 
bill,  the  complainant  may  amend  of  course  at  any  time  be- 
fore the  next  term  after  filing  the  demurrer,  upon  payment 
of  costs,  to  be  taxed. 

63.  When  a  complainant  shall  amend  his  bill,  which  has 
been  sworn  to,  no  interlineation,  erasure,  or  other  alteration 
shall  be  made  in  the  original  bill  on  file ;  but  the  amended 
bill  shall  be  engrossed  anew,  sworn  to,  and  filed,  and  annexed 
to  the  original  bill,  unless  the  court  shall  otherwise  order. 

XL. .OF    EXCEPTIONS. 

54.  When  a  complainant  shall  take  exceptions  to  an  an- 
swer for  impertinence  or  scandal,  he  may,  at  the  same  time, 
except  to  the  answer  for  insuflSciency ;  and  all  exceptions  to 
an  answer  for  impertinence,  scandal,  or  insufficiency  shall 
be  referred,  by  one  rule,  to  the  same  master ;  and  after  a 
reference  of  the  answer  for  impertinence  or  scandal,  the  com- 
plainant shall  not  be  allowed  to  refer  the  answer  for  insuffi- 
ciency; nor  after  a  reference  for  insufficiency,  shall  there  be 
a  reference  of  the  same  answer  for  impertinence  or  scandal. 

65.  A  rule  of  course  to  refer  exceptions  to  an  answer  for 
insufficiency  shall  not  be  entered  until  six  days  after  service 
of  a  copy  of  the  exceptions  on  the  defendant  or  his  solicitor  ; 
and  if  the  defendant  shall,  within  that  time,  submit  to  an- 
swer the  exceptions,  he  shall  give  notice  thereof  to  the  com- 
plainant's solicitor,  and  pay  the  costs  of  the  exceptions ;  and 
in  that  case,  if  the  complainant  shall,  within  six  days  after 
such  notice,  or  within  such  further  time  as  the  court  shall 
allow,  amend  his  bill  and  the  defendant's  copy,  the  defendant 
shall  answer  the  exceptions  and  amendments  at  the  same 
time. 
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56.  When  a  defendant  shall  have  given  notice  that  he 
submits  to  answer  the  exceptions,  he  shall  file  a  second  or 
further  answer  within  twenty  days  after  the  complainant 
hc\8  amended  his  bill  and  the  defendant's  copy;  or  if  the 
complainant  shall  not  amend  his  bill,  then,  within  twenty 
days  after  receiving  a  copy  of  the  exceptions ;  or  on  failure 
thereof,  the  complainant's  bill  shall  be  taken  as  confessed, 
and  such  proceedings  had  thereon  as  if  the  first  or  original 
answer  had  not  been  filed. 

57.  When  an  answer  shall  be  excepted  to  for  insufficiency 
and  for  impertinence  and  scandal,  or  for  insufficiency  and 
impertinence  or  scandal,  if  the  defendant  submits  to  answer 
the  exceptions  for  insufficiency,  but  does  not  at  the  same 
time  give  notice  that  he  consents  to  have  the  parts  of  the 
answer  excepted  to  for  impertinence  or  scandal  expunged, 
the  complainant  may  immediately  and  of  course  enter  a  rule 
to  refer  the  exceptions  for  impertinence  or  scandal  to  a  master. 

58.  Exceptions  to  any  pleading,  or  other  matter  pending 
before  the  court  for  scandal  or  impertinence,  shall  be  taken 
in  the  same  manner  as  exceptions  to  an  answer  for  insuffi- 
ciency, and  may  be  submitted  to  in  like  manner,  and  within 
the  same  time.  If  they  are  not  submitted  to,  the  party  ex- 
cepting shall  refer  them  in  the  same  manner,  or  they  shall 
be  considered  as  abandoned. 

XII.. .OF    INTERROGATORIES. 

59.  If  the  defendant  intend  to  exhibit  interrogatories  to 
the  complainant,  he  shall  file  the  same,  and  serve  a  copy 
thereof  within  fifteen  days  after  filing  his  answer,  and  not 
after,  without  leave  of  the  Chancellor ;  and  the  complainant 
shall  answer  the  said  interrogatories  within  thirty  days  after 
service  thereof,  unless  the  Chancellor  shall  allow  further  time 
for  answering  the  same :  and  if  the  complainant  except  to 
the  interrogatories,  he  shall  file  his  exceptions  within  ten 
days  after  service  of  the  interrogatories,  and  enter  a  rule  of 
course  with  the  clerk  to  refer  them  to  a  master,  who  shall 
decide  and  report  thereon  within  fifteen  days  after  they  are 
filed ;  but  an  appeal  from  such  report  shall  be  allowed  to  the 
Chancellor,  if  taken  within  ten  days  after  filing  the  masters 
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report,  and  the  Chancellor,  whether  in  term  time  or  vacation 
upon  ten  days'  notice  given  by  either  party,  shall  hear  and 
determine  the  same ;  and  if  the  said  exceptions  be  overruled, 
the  complainant  shall  pay  costs  to  the  defendant;  but  if  any 
of  the  said  interrogatories  shall  be  adjudged  to  be  improper, 
the  defendant  shall  pay  costs  to  the  complainant. 

XIII.. .OF   EXAMINATIONS. 

GO.  That  when  any  cause  shall  be  at  issue,  and  the  inter- 
rogatories exhibited  to  the  complainant,  if  any,  answered, 
each  party,  the  complainant  first,  and  then  the  defendant, 
shall  proceed  to  take  and  complete  the  testimony  on  his  part 
before  an  examiner,  by  sessions  continued  from  day  to  day, 
on  proper  notice  of  the  time  and  place  of  commencing  the 
same. 

61.  The  complainant  shall  commence  taking  testimony  on 
his  part  within  thirty  days  after  issue  joined,  and  shall  con- 
clude the  same  in  thirty  days,  and  declare  to  the  examiner 
when  the  testimony  on  his  part  is  concluded. 

62.  Within  fifteen  days  after  the  testimony  on  part  of  the 
complainant  is  declared  to  be  concluded,  or  after  the  time 
for  taking  the  same  has  expired,  if  no  such  declaration  has 
been  made,  the  defendant  shall  commence  taking  testimony 
on  his  part,  if  any  he  has,  and  shall  conclude  the  same  in 
thirty  days,  and  declare  when  the  same  is  concluded. 

63.  The  examiner  may,  at  the  request  of  the  party  taking 
testimony,  adjourn  to  any  day  within  said  thirty  days  to  any 
place  within  the  county :  and  any  examiner  may  take  such 
testimony,  or  any  part  thereof,  in  place  of  the  examiner  be- 
fore whom  the  same  was  noticed  or  conamenced ;  but  only 
one  examination  shall  proceed  in  the  same  cause  at  the  same 
time,  except  on  commission  by  interrogatories. 

64.  When  the  defendant  shall  declare  the  testimony  on 
his  part  closed,  or  when  the  thirty  days  for  taking  testimony 
on  his  part  shall  have  expired,  the  complainant  may  proceed 
immediately,  or  by  adjournment,  not  exceeding  ten  days, 
with  testimony  to  rebut  the  testimony  of  the  defendant,  or 
to  sustain  testimony  on  his  part,  impeached  or  contradicted 
by  the  defendant,  and  the  defendant  may  afterwards  prodace 
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counter  rebutting  evidence  on  his  part;  but  such  evidence 
shall  not  be  continued  for  more  than  five  days  on  each  side. 

65.  The  examiner  may,  at  the  request  of  either  party, 
adjourn  the  examination  to  a  day  within  the  time  limited  to 
said  party,  giving  precedence  to  the  request  of  the  party 
then  proceeding  with  taking  testimony ;  and  when  such  ad- 
journment is  regularly  made  at  the  time  and  place  at  or  to 
which  an  examination  was  noticed  or  adjourned,  no  notice  of 
the  same  need  be  given» 

66.  If  either  party  cannot  complete  his  testimony  within 
such  thirty  days  his  time  may  be  enlarged  upon  motion,  on 
notice  served  before  the  expiration  of  said  time,  for  reasons 
verified  by  proof  satisfactory  to  the  Chancellor. 

67.  The  time  for  taking  testimony  above  limited  shall  not 
be  extended,  except  by  written  consent  or  by  order  of  the 
court,  made  upon  notice. 

68.  No  legal  holiday,  except  Sunday,  nor  any  day  between 
the  fifteenth  day  of  July  and  the  first  day  of  September,  un- 
less occupied  in  taking  testimony,  shall  be  computed  as  part 
of  said  limited  time. 

69.  Every  cause  shall  be  noticed  for  hearing  at  the  next 
term  after  the  evidence  therein  is  closed,  provided  there  shall 
be  sufficient  time  to  notice  it  at  or  in  such  term,  and  no  cause 
shall  be  set  down  for  hearing  on  any  day  in  term  after  the 
twentieth  day. 

70.  The  exhibits  oflfered  in  any  cause,  except  books  of 
account  in  actual  use,  shall,  upon  request,  be  left  with  the  ex- 
aminer for  such  reasonable  time  as  he  may  prescribe,  that 
the  same  may  be  examined  by  the  other  parties,  and  copies 
made  by  the  examiner,  unless  the  party  producing  them  will 
furnish  such  copies,  and  then  they  may  be  inspected,  as  di- 
rected by  the  examiner,  in  the  presence  and  custody  of  the 
party  producing  them ;  and  there  shall  be  paid  for  such  co- 
pies, when  made  by  the  master,  ten  cents  per  folio,  and  when 
made  by  the  party,  four  cents  per  folio,  which  shall  be  allow- 
ed and  taxed  as  costs  in  the  cause. 

71.  All  depositions  of  witnesses  before  examiners  shall  be 
taken  down  in  the  first  person,  as  spoken  by  the  witness, 
and,  as  near  as  practicable,  in  the  words  of  the  witness. 
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72.  When  issue  shall  be  joined  on  a  plea,  the  defendant 
shall  begin  taking  testimony,  and  the  same  shall  then  proceed 
in  the  manner  above  directed ;  but  the  times  for  commencing 
and  taking  the  same  by  each  party  shall  be  one-third  of  the 
times  prescribed  in  the  above  rules. 

73.  It  shall  be  the  duty  of  the  examiners  of  this  court  to 
transmit,  without  any  unnecessary  delay,  all  depositions  and 
examinations  of  witnesses  by  them  taken  in  any  cause  pend- 
ing in  this  court  to  the  clerk  of  the  court  to  be  filed ;  and  all 
depositions  and  examinations  of  witnesses  taken  in  a  cause 
by  an  examiner  shall  be  filed  in  the  clerk's  office  within  ten 
days  after  the  examination  of  witnesses  in  the  cause  shall  be 
closed :  and  no  examination  shall  be  filed  after  the  expira- 
tion of  the  said  ten  days,  without  an  order  of  the  Chancellor 
directing  the  filing  thereof. 

74.  In  order  to  compel  the  attendance  of  witnesses  who 
reside  in  the  state  before  the  examiners  of  the  court,  for  the 
purpose  of  giving  evidence  in  a  cause  depending  in  the  court, 
a  subpoena  may  be  issued  by  the  clerk,  upon  request  of  any 
complainant  or  defendant,  or  his  solicitor,  with  a  blank  for 
the  names  of  the  witnesses,  to  be  filled  up  by  the  party  pro- 
curing the  same,  as  occasion  may  require,  commanding  the 
attendance  of  the  witnesses  before  the  examiner  therein 
named,  at  the  time  and  place  therein  expressed;  and  the 
names  of  any  number  of  witnesses  may  be  inserted  in  the 
same  subpoena. 

75.  When  a  cause  is  at  issue,  a  commission  for  the  exami- 
nation of  a  witness  out  of  this  state  may  be  applied  for, 
either  in  vacation  or  in  term  time,  upon  affidavit  stating  that 
the  witness  is  material,  and  that  the  party  applying  cannot 
safely  proceed  to  a  hearing  of  the  cause  without  his  testi- 
mony; and  upon  giving  five  days'  notice  of  the  intended  ap- 
plication, with  the  name  or  names  of  the  witnesses,  their 
residence,  and  the  name  or  names,  additions,  and  residences 
of  such  person  or  persons  as  the  party  applying  intends  to 
nominate  as  commissioner  or  commissioners. 

76.  If  the  party  to  whom  notice  is  so  given^intend  to  join 
in  the  commission,  and  to  name  any  other  commissioner  or 
commissioners,  he  shall  give  notice  to  the  adverse  party  two 
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days  before  the  intended  application,  of  the  name  or  names, 
additions,  and  residence  of  the  person  or  persons  whom  he 
proposes  for  a  commissioner  or  commissioners ;  and  the  Chan- 
cellor shall  appoint  the  commissioner  or  commissioners  to 
execute  the  commission :  and  the  party  who  shall  first  give 
notice  of  his  intention  to  move  for  the  commission  shall  sue 
out  and  forward  the  same;  but  if  he  shall  unreasonably  de- 
lay so  to  do,  the  other  party  may  forward,  and  cause  it  to  be 
executed  and  returned;  and  every  order  for  a  commission 
shall  fix  a  time  for  its  return,  and  it  shall  not  be  used  if  not 
returned  within  said  time,  unless  the  time  be  extended  by  an 
order  for  that  purpose. 

77.  The  name  of  every  witness  to  be  examined  by  virtue 
of  such  commission  shall  be  inserted  therein,  and  the  inter- 
rogatories to  be  administered  to  the  witnesses  annexed  to  the 
commission ;  and  copies  of  the  interrogatories  shall  be  fur- 
nished to  the  opposite  party,  that  is  to  say,  copies  of  all  direct 
interrogatories  shall  be  furnished  six  days,  and  copies  of  the 
cross-interrogatories  two  days  before  the  time  of  submitting 
the  same  to  the  Chancellor  for  his  approval ;  and  notice  of  the 
time  and  place  of  such  submission  shall  be  served  with  the  in- 
terrogatories, at  which  time  and  place  the  cross-interrogato- 
ries shall  also  be  submitted. 

78.  An  order  may  be  taken  by  any  defendant,  at  any  time 
before  the  expiration  of  the  time  to  close  his  testimony,  to 
examine  a  co-defendant  as  a  witness,  upon  filing  an  affidavit 
that  such  defendant  is  a  material  witness,  and  is  not  inter- 
ested in  the  matter  to  which  he  is  to  be  examined ;  which 
order  and  examination  shall  be  subject  to  all  just  exceptions 
which  the  adverse  party  may  be  at  liberty  to  take  at  the 
hearing  of  the  cause. 

79.  No  documentary  evidence,  which  is  not  made  an  ex- 
hibit before  the  master,  shall  be  read  at  the  hearing  of  the 
cause. 

80.  The  examiner  shall  number  each  page  of  the  examina- 
tion taken  by  him,  and  also  every  tenth  line  of  the  same, 
leaving  sufficient  margin  for  the  purpose ;  and  where  more 
than  one  witness  is  examined,  he  shall  annex  a  separate  leaf 
to  the  examination,  containing  a  list  of  the  names  of  the 
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witnesses,  and  a  reference  to  the  pages  on  which  their  exami-* 
nation  respectively  commences;  and  no  costs  shall  be  taxed 
for  any  examination  where  this  rule  has  not  been  strictly 
complied  with. 

XIV.. .OF    RULES    AND    ORDERS. 

81.  Every  rule  for  a  reference  to  a  master  of  exceptions 
to  a  bill,  answer,  or  to  interrogatories  to  a  complainant  to 
be  answered ;  every  rule  for  setting  down  for  argument  a 
plea,  demurrer,  or  exceptions  to  a  master's  report  or  a  cause 
for  hearing ;  every  rule  to  confirm  a  master  s  report  nm  or 
for  an  injunction,  where  a  master,  as  aforesaid,  shall  report 
that  it  is  proper  for  an  injunction  to  issue,  and  all  rules  to 
which  a  party  would,  according  to  the  practice  of  this  court, 
be  entitled  of  course  without  showing  8j)ecial  cause,  shall  be 
denominated  a  common  rule,  and  every  other  rule  shall  be  de- 
nominated a  special  rule.  All  common  rules,  and  all  rules, 
whether  common  or  special,  by  consent  of  parties,  (such  con- 
sent being  in  writing,  and  signed  by  the  parties  or  their  so- 
licitor or  counsel,  and  filed,)  may  be  entered,  either  in  term 
time  or  vacation,  with  thi^  clerk  of  the  court,  in  a  book  to  be 
by  him  procured  and  kept  for  that  purpose;  but  every  com- 
mon rule  shall  be  considered  as  entered  at  the  peril  of  the 
party  at  whose  instance  it  is  entered,  and  the  day  of  entering 
thereof  shall  be  noted  in  the  said  book. 

82.  All  summonses  to  attend  a  master,  orders  to  confirm 
reports,  unless  good  cause  shown,  and  all  orders  nm,  if  made 
in  any  cause  depending  in  court,  shall  be  served  on  the  so- 
licitor of  the  adverse  party,  if  a  solicitor  be  concerned  for 
him ;  but  if  no  solicitor  be  concerned  for  him,  the  service 
may  be  on  the  party,  or  left  at  his  usual  place  of  residence, 
or,  if  not  resident  in  this  state,  by  setting  up  the  same  in 
the  office  of  the  clerk  of  this  court. 

83.  In  all  suits  for  the  foreclosure  or  satisfaction  of  a  mort- 
gage, where  there  are  no  defendants  claiming  to  be  encum- 
brancers when  the  complainant's  bill  shall  be  ordered  to  be 
taken  as  confessed,  or  the  defendant  shall  make  default  at 
the  hearing,  and  the  whole  amount  of  the  debt  intended  to 
be  secured  by  the  mortgage  shall  have  become  due,  no  order 
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of  reference  to  a  master  to  ascertain  and  report  the  sum  due 
to  the  complainant  shall  be  necessary,  unless  specially  or- 
dered by  the  court ;  but  a  report  by  a  master  being  made  of 
the  amount  due  upon  the  mortgage,  the  same,  if  no  cause  to 
the  contrary  be  shown,  shall  be  filed  of  course,  and  without 
any  motion  or  rule  for  that  purpose  or  for  confirmation,  and 
a  decree  made  accordingly. 

84.  In  cases  where  the  complainant's  bill  shall  be  ordered 
to  be  taken  pro  confesao  against  a  defendant,  and  there  shall 
be  a  reference  to  a  master  ordered  in  the  cause,  the  com- 
plainant may  proceed  before  the  master  without  notice 
thereof  to  such  defendant,  and  it  shall  not  be  necessary, 
upon  the  coming  in  of  the  master's  report,  to  enter  a  rule  to 
confirm  the  same  nm,  or  to  set  the  cause  down  preparatory 
to  further  directions,  or  to  a  final  decree  against  such  de- 
fendant ;  but,  if  no  exceptions  to  said  report  be  filed  within 
four  days  after  the  filing  of  said  report,  the  complainant 
shall,  without  further  notice,  be  entitled  to  a  final  decree. 

85.  In  all  cases  where  the  complainant's  bill  shall  be  taken 
pro  confesao  against  the  mortgagor,  and  other  defendants 
claiming  to  be  encumbrancers  file  their  answer  or  answers 
setting  up  said  encumbrances,  if  the  order  of  priority  shall 
not  appear,  upon  the  face  of  the  pleadings,  to  be  disputed  by 
the  parties,  either  complainant  or  defendant,  and  the  amounts 
respectively  claimed  as  due  do  not  appear  to  be  denied,  and 
a  report  be  made  upon  an  order  of  reference  to  a  master,  it 
shall  not  be  necessary  to  enter  a  rule  nisi  to  confirm  said  re- 
port, or  to  set  the  cause  down  for  hearing  on  the  same ;  but 
if  no  exceptions  to  said  report  be  filed  within  four  days  after 
the  filing  of  said  report,  the  complainant  shall,  without  fur- 
ther notice,  be  entitled  to  a  final  decree. 

86.  Orders  nm,  when  necessary  to  confirm  reports  of 
masters,  need  not  be  served  upon  a  defendant  who  has  been 
notified  to  attend  the  master  respecting  the  matter  referred, 
and  has  refused  or  neglected  to  attend,  but  shall  become 
absolute  of  course,  unless  cause  be  shown  to  the  contrary. 

87.  In  cases  where  the  court  shall  order  the  complainant 
to  produce  documents  and  depositions,  exhibits  or  other  evi- 
dence, to  substantiate  and  prove  the  allegations  in  his  bill^ 
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the  proceedings  subsequent  to  the  said  order  may  be  con- 
sidered as  ex  parte,  and  it  shall  not  be  necessary  for  the 
complainant  to  give  notice  thereof  to  the  defendant. 

88.  Where  a  complainant  omits  to  take  a  decree  pro  con- 
fesso  within  four  months  after  the  time  when  he  is  entitled 
to  it  against  all  the  defendants,  he  shall  not  thereafter  move 
such  decree  until  he  has  first  taken  and  served  an  order  on 
the  defendant  or  defendants,  if  in  this  state,  to  file  their  an- 
swer or  answers  at  such  short  day  as  the  court  may  appoint. 

89.  When  the  complainant  in  any  bill  filed  to  foreclose  a 
mortgage  makes  prior  or  subsequent  encumbrancers  parties 
to  said  bill,  and  they  come  in'  and  answer,  and  the  complain- 
ant then  for  four  months  neglects  or  refuses  to  proceed,  the 
said  defendants,  or  any  of  them,  may  take  an  order  upon 
the  complainant  to  show  cause  at  any  time,  on  ten  days* 
notice,  why  the  said  defendant  or  defendants  shall  not  be 
allowed  to  proceed  with  the  said  cause  to  decree  and  execu- 
tion in  his  name ;  and  unless  good  cause  be  shown  to  the 
contrary,  an  order  may  be  made  that  the  said  defendant  or 
defendants  shall  be  allowed  so  to  proceed  with  the  suit,  and 
the  complainant  shall  not  be  allowed  his  costs. 

XV., .OF   SETTING   DOWN   CAUSES.    ETC. 

90.  All  causes,  including  pleas  and  demurrers,  shall  be 
set  down  for  hearing  for  the  first  day  of  the  term,  provided 
there  is  time  sufficient  to  give  the  notice  required ;  if  not 
time,  then  at  a  subsequent  day  in  the  term,  not  later  than 
the  twentieth  day,  and  shall  have  priority  according  to  the 
date  of  the  issue ;  and  the  party  setting  down  a  cause  for 
hearing,  or  his  solicitor,  shall,  at  least  six  days  before  the 
first  day  of  the  term  for  which  the  cause  is  noticed,  furnish 
the  clerk  with  a  note  of  the  time  issue  was  joined,  which 
shall  be  entered  on  the  calendar ;  and  in  default  thereof,  the 
cause  set  down  without  such  note  shall  lose  its  priority. 

91.  Notices  of  bringing  causes  to  a  hearing,  including  the 
bringing  on  the  argument  of  a  plea,  demurrer,  and  of  excep- 
tions to  a  master's  report,  shall  be  served  at  least  fifteen  days 
before  such  intended  hearing  or  argument. 

92.  Where  the  complainant  has  taken  issue  upon  a  plea^ 
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by  filing  a  replication  thereto,  either  party  may  enter  the 
plea  for  argument  at  the  next  or  any  subsequent  term. 

93.  All  suits  for  divorce  shall  be  set  down  for  hearing  at 
or  in  the  regular  terms  of  the  court. 

94.  When  a  replication  has  been  filed,  and  the  taking  of 
proofs  begun  by  either  party,  the  complainant  shall  not  be 
at  liberty  to  dismiss  his  bill,  except  upon  special  motion  and 
notice  to  the  defendants ;  and  in  any  such  cause,  if  the  com- 
plainant shall  fail,  within  ten  days  after  the  expiration  of  the 
time  to  take  testimony,  to  notice  the  cause  for  argument, 
the  defendant  shall  be  entitled  of  course  to  an  order  direct- 
ing the  complainant  to  show  cause  why  the  defendant  should 
not  be  permitted  to  notice  the  cause  for  argument,  and  bring 
on  the  hearing  thereof  at  the  next  stated  term ;  and  if  cause 
be  not  shown  to  the  contrary,  the  defendant  may  be  permit- 
ted to  give  notice,  and  bring  on  the  hearing  of  the  cause. 

95.  If  a  suit  be  suffered  to  lie  without  prosecution  for  one 
year,  it  shall  be  considered  as  abandoned,  and  the  bill  may 
be  dismissed. 

XVI. ..OF    THE    ORDER    OF    BUSINESS. 

96.  On  the  morning  of  the  first  day  of  every  stated  term, 
motions  and  petitions  shall  have  a  preference  of  all  causes 
set  down  for  hearing  or  argument. 

97.  On  all  hearings  and  arguments  before  the  court,  after 
reading  the  pleadings,  one  of  the  counsel  for  the  complain- 
ant, or  party  holding  the  aflSrmative,  and  having  the  right 
of  opening,  shall  open  the  cause  or  matter  in  question,  then 
two  counsel  for  the  adverse  party  may  be  heard  in  answer, 
after  which  one  counsel,  only,  for  the  party  having  the  open- 
ing may  be  heard  in  reply;  but  m  case  there  be  several 
defendants,  who  have  separate  and  distinct  interests,  and 
different  counsel  concerned  fur  them,  then  the  counsel  for 
the  raspective  defendants  shall  be  heard  in  such  oj?der  as  thf> 
court  may  direct,  but  in  no  case  shall  naore  than  two  coun- 
sel \)Q  heard  for  one  defendant ;  and  if  any  mo-re  thaa  two 
counsel  are  heard  in  answer  for  the  defendants,  m  tb^t  case 
two  counsel  may  be  heard  in  reply. 

98.  No  other  causes  will  be  heard  at  a  speeia)  lorm,  ex- 
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oept  such  as  are  set  down  by  consent  of  parties,  unless 
otherwise  specially  ordered  by  the  court. 

99.  Bales  and  orders  to  expedite  a  cause  may  be  taken, 
as  well  in  vacation  as  term  time. 

XVII.. .OF  COSTS. 

100.  The  clerk  shall  not  tax  costs  for  setting  down  any 
cause,  plea,  demurrer,  or  other  matter  for  hearing  or  argu- 
ment more  than  twice,  unless  when  set  down  by  a  special 
order  of  the  court. 

101.  If  a  party  give  notice  of  a  motion,  and  does  not 
move  accordingly,  he  shall,  upon  the  production  of  the  no- 
tice, pay  to  the  other  side  costs,  to  be  taxed,  unless  the  court, 
upon  a  consideration  of  the  circumstances  of  the  case,  shall 
direct  otherwise. 

102.  When  a  party  shall  set  down  a  cause  for  hearing  or 
argument,  and  give  notice  thereof,  and  shall  not  bring  on 
the  same  agreeably  to  his  notice,  the  opposite  party,  upon  ' 
the  production  of  the  notice,  shall  be  entitled  to  costs,  to  be 
taxed,  for  attendance  on  the  court  upon  such  notice,  unless 
the  court  shall  order  off  the  hearing  or  argument  without 
costs. 

103.  When  the  hearing  or  argument  of  a  cause  shall  be 
ordered  off  upon  the  application  of  a  party  to  whom  notice 
has  been  given,  the  party  setting  down  the  cause  shall  be 
entitled  to  costs  for  attendance  on  the  court  upon  such  no- 
tice, to  be  taxed,  unless  the  court  shall  order  off  the  hearing 
or  argument  without  costs. 

104.  A  party  shall  not  be  allowed  to  tax  costs  against  his 
adversary  for  any  amendment,  or  for  any  motion  occasioned 
by  his  own  fault,  mistake,  or  laches,  though  he  may,  by  his 
decree,  recover  costs  of  suit ;  and  when  the  court  makes  no 
special  order  respecting  costs,  a  party  making  a  successful 
motion,  or  successfully  opposing  a  motion,  shall  have  costs 
against  the  other  party. 

105.  A  counsel  fee  of  three  dollars  shall  be  allowed  for 
attending  before  a  master  or  examiner  making  report  or 
taking  depositions,  but  no  more,  though  the  solicitor  or  coun- 
sel may  have  attended  more  than  once,  unless  where  new 
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notice  was  necesdary,  and  shall  have  been  given ;  and  each 
party  shall  pay  to  the  examiner  the  costs  of  his  own  exami- 
nations and  cross-examinations. 

106.  In  taxing  costs  in  mortgage  cases,  no  costs  shall  be 
allowed  for  any  proceedings  at  law  upon  the  bond  or  mort- 
gage ;  bat  the  clerk  shall  tax  only  such  costs  as  have  been 
incurred  in  the  proceedings  in  this  court. 

107.  In  taxation  of  costs  for  service  of  subpoena  to  aur 
swer,  the  clerk  shall  allow  for  mileage  only  from  and  to  the 
court-house  of  the  county  where  the  service  is  made. 

108.  For  drawing  and  acknowledging  every  deed  given  by 
the  guardian  of  an  infant,  idiot,  or  lunatic,  by  virtue  of  an 
order  of  the  Chancellor,  three  dollars  and  fifty  cents  shall  be 
taxed  in  the  bill  of  costs. 

XVIII.. .OF    DECREES. 

109.  No  final  decree  shall  be  enrolled  by  the  clerk,  or  the 
enrollment  signed  by  the  Chancellor,  nor  any  process  issued 
thereon,  until  the  expiration  of  ten  days  after  pronouncing 
the  same,  without  the  special  order  of  the  court  therefor. 

XIX.. .OF    REHEARING. 

110.  Every  petition  for  a  rehearing  shall  set  out  concisely 
the  special  matter  or  cause  on  which  such  rehearing  is  ap- 
plied for,  and  shall  be  signed  by  two  counsel,  except  in  cases 
submitted  without  argument,  when  it  shall  be  suflBcient  if 
signed  by  one  counsel ;  and  if  a  rehearing  is  ordered,  the 
party  that  complains  of  the  decree  or  order,  and  applies  to 
have  it  corrected,  shall  be  entitled  to  open  and  close  the  ar- 
gument. 

111.  A  copy  of  every  petition  for  a  rehearing  shall  be 
served  on  the  opposite  party,  with  a  notice  of  presenting  the 
same. 

112.  If  a  petition  for  rehearing  shall  be  presented  to  the 
Chancellor  within  ten  days  after  pronouncing  any  final  de- 
cree, and  a  caveat  against  enrolling  and  signing  the  same 
shall  be  filed  with  the  clerk  of  the  court,  such  final  decree 
shall  not  be  enrolled  and  signed,  or  any  process  issued  there- 
on, until  the  said  application  shall  be  finally  disposed  of. 


536  RULES  OF  THE 

113.  The  granting  a  rehearing  shall  not  stay  proceedings 
on  any  interlocutory  decree  or  order,  unless  a  special  order 
be  obtained  for  that  purpose.  ^ 

XX. ..OF  APPEALS. 

114.  In  case  of  an  appeal  from  an  order  or  interlocutory 
decree,  the  appeal  shall  not  stay  proceedings  thereon  without 
an  order  of  this  court  or  of  the  Court  of  Appeals  for  that 
purpose  first  had,  and  upon  complying  with  such  terms  as 
the  court  making  the  order  to  stay  proceedings  may  impose., 

115.  In  case  of  an  appeal  from  any  final  sentence  or  de- 
cree, if  the  party  appealing  shall,  within  ten  days  after  such 
final  sentence  or  decree,  file  his  appeal  with  the  clerk  of  this 
court,  it  shall  prevent  issuing  process  on  the  said  decree, 
without  the  order  of  this  court  or  of  the  Court  of  Appeals 
first  had  and  obtained  for  that  purpose. 

116.  The  appeal  to  be  filed  shall  state  shortly  the  parts  of 
the  order  or  decree  complained  of  as  erroneous,  and  shall  be 
signed  by  counsel,  who  shall  state  that  he  conceives  there  is 
good  cause  for  the  appeal ;  and  a  copy  of  the  said  appeal 
shall  be  served  on  the  solicitor  of  the  adverse  party,  if  he 
has  prosecuted  or  defended  by  a  solicitor. 

117.  In  case  of  filing  an  appeal,  as  aforesaid,  from  a  final 
decree,  the  party  appealing  shall  present  his  petition  of  ap- 
peal to  the  Court  of  Appeals,  at  their  next  term  after  pro- 
nouncing the  said  final  decree,  and  on  the  first  or  second  day 
thereof;  and,  in  deftiult  of  so  doing,  such  appeal  shall  be 
deemed  to  have  been  waived,  and  proceedings  may  thereupon 
be  had  as  if  no  appeal  had  been  filed. 

XXI. ..OF    IDIOTS,   LUNATICS.    AND    HABITUAL 
DRUNKARDS. 

118.  On  all  appli^rations  to  obtain  a  commission  of  idiocy, 
lunacy,  or  habitual  drunkenness,  the  petition  shall  be  accom- 
panied with  the  afiidavits  of  two  or  more  persons,  evincing 
the  lunacy,  idiocy,  or  habitual  drunkenness  of  the  party 
against  whom  the  commission  is  prayed,  and  the  person's 
incapacity  to  manage  his  or  her  own  affairs ;  and  the  commis- 
sioners and  jury  shall  have  a  right  to  examine  the  pei-son  of 
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the  idiot,  lunatic,  or  habitual  drunkard,  and  examine  him  or 
her  before  them,  without  a  special  order  foj:  that  purpose. 

119.  In  all  cases  where  a  commission  of  idiocy,  lunacy,  or 
habitual  drunkenness  shall  issue,  it  shall  be  executed,  and 
the  inquisition  returned  to  the  Chancellor,  in  two  months 
after  making  the  order  for  issuing  of  the  commission,  or  the 
commission  shall  be  considered  as  superseded,  and  no  pro- 
ceedings take  place  thereon  without  the  further  order  of  the 
court;  and  no  decree  shall  be  entered  up  on  any  such  inqui- 
sition, and  signed,  until  the  expiration  of  ten  days  after  the 
inquisition  shall  be  returned  into  the  office. 

XXIL..OF    GUARDIANS'    SALES    OF    INFANTS'    AND 
IDIOTS'    OR    LUNATICS'    ESTATES. 

120.  The  general  guardian  of  the  infant,  if  he  have  any^ 
and  if  there  is  none,  some  relative  or  friend,  may  present  a 
petition  to  the  Chancellor,  stating  the  age  and  residence  of 
the  infant,  the  situation  and  value  of  the  real  estate  pro- 
posed to  be  sold,  with  a  description  of  the  same,  and  the 
particular  reasons  which  render  a  sale  of  the  premises  neces- 
sary or  proper,  and  praying  that  a  guardian  may  be  ap- 
pointed to  sell  the  same.  The  petition  shall  also  state  the 
name  and  residence  of  the  person  proposed  as  such  guardian, 
the  relationship,  if  any,  which  he  bears  to  the  infant,  and 
the  security  proposed  to  be  given. 

121.  The  security  required  on  a  sale  of  the  real  estate  of 
an  infant,  idiot,  or  lunatic,  shall  be  a  bond  of  the  guardian, 
with  two  sufficient  sureties,  in  a  penalty  of  double  the  value 
of  the  premises,  each  of  which  sureties  shall  be  worth  the 
penalty  of  the  bond  over  and  above  all  debts,  or  a  similar 
bond  of  the  guardian  only,  secured  by  a  mortgage  on  unen- 
cumbered real  estate  of  the  value  of  the  penalty  of  such 
bond,  not  estimating  the  improvements  thereon. 

122.  Upon  the  petition  being  presented  to  the  court,  if  it 
satisfactorily  appear  that  there  is  reasonable  ground  for  the 
application,  there  shall  be  a  reference  to  a  master  to  ascer- 
tain and  report  whether  the  person  proposed  a&  guardian  is 
a  suitable  and  proper  person  for  that  purpose ;  what  is  the 
age  of  the  infant;  the  actual  value  of  the  infant's  interest  in 
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the  real  estate  proposed  to  be  sold,  the  sufficiency  of  the 
sureties  offered  hy  the  guardian,  and  whether  eaoh  is  worth 
double  the  value  of  the  infant's  interest  in  the  real  estate 
proposed  to  be  sold  over  and  above  all  debts ;  or  whether 
the  land  proposed  to  be  mortgaged  by  way  of  security  is  un- 
encumbered, and  of  the  requisite  value,  according  to  the 
second  rule ;  and  what  should  be  the  penalty  of  the  guard- 
ian's bond,  in  conformity  with  the  provisions  of  that  rule, 
to  be  given  to  each  infant.  And  if  the  master  is  not  satis- 
fied with  the  person  nominated  as  guardian,  or  with  the 
security  proposed,  he  may  name  a  suitable  person  as  guard- 
ian, and  state  what  further  or  other  security  should  be 
given. 

123.  On  the  coming  in  of  the  report  of  the  master,  an 
order  may  be  entered  appointing  a  guardian  for  the  purposes 
of  the  application,  on  his  executing  and  filing  with  the  clerk 
the  requisite  security,  approved  of,  as  to  ita  form  and  man- 
ner of  execution,  by  the  master,  signified  by  his  certificate 
endorsed  thereon. 

124.  When  the  requisite  security  shall  be  filed  as  afore- 
said, an  order  shall  be  made  referring  it  to  a  master,  speci- 
ally designated  in  the  order  by  name,  to  ascertain  the  truth 
of  the  facts  stated  in  the  petition,  and  whether  the  interest  of 
the  infant  requires  that  said  real  estate,  or  any  part  thereof, 
should  be  sold,  and  what  part,  and  the  particular  reasons 
upon  which  his  opinion  is  founded;  and  to  ascertain  the 
value  of  the  property  proposed  to  be  sold,  and  of  each  sepa- 
rate lot  or  parcel  thereof,  and  the  terms  and  conditions  upon 
which  it  should  be  sold,  and  fixing  a  price  below  which  it 
should  not  be  sold,  and  to  report  whether,  in  his  opinion, 
said  premises  will  increase  in  value  during  the  minority  of 
said  infant,  and  to  what  extent :  and  if  there  is  any  person 
entitled  to  dower,  or  other  life  estate  in  the  premises,  who  is 
willing  to  join  in  the  sale,  the  master  shall  ascertain  the 
value  of  such  life  estate  in  the  premises,  on  the  principles  of 
life  annuities,  to  be  calculated  upon  the  basis  of  the  table 
annexed  hereto. 

125.  If  any  person  entitled  to  dower  or  other  life  estate 
in  the  premises  is  willing  to  join  in  the  sale,  and  release  such 
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life  estate,  upon  receiving  in  lieu  thereof  such  sum  in  gross 
as  shall  be  approved  by  the  Chancellor,  or  upon  having  one- 
third  of  the  net  proceeds  of  such  sale  invested  for  her  use, 
and  such  person  shall  sign  and  deliver  to  such  guardian,  be- 
fore the  -sale,  his  or  her  agreement,  and  consent  to  join  in 
such  sale  and  release  said  estate,  and  receive  such  gross  sum 
in  lieu  thereof,  or,  in  case  of  dower,  to  accept,  in  lieu  of  her 
dower,  the  investment  of  one-third  of  the  net  proceeds  of 
such  sale,  the  interest  thereof  to  be  paid  to  her  during  her 
life,  then  such  guardian  shall  sell  said  lands  free  from  said 
dower  or  life  estate. 

126.  And  if  any  person  entitled  to  dower  or  life  estate 
shall  have  agreed  to  join  in  said  sale,  and  accept  such  gross 
sum,  then,  upon  such  sale,  it  shall  be  referred  to  a  master  to 
ascertain  and  report  the  value  of  such  dower  or  life  estate, 
on  the  principles  of  life  annuities,  to  be  calculated  on  the 
basis  of  the  tiible  annexed  hereto ;  and  to  ascertain  and  re- 
port the  clear  yearly  income,  above  repairs  and  taxes,  that 
such  tenant  for  life  could  realize  from  the  whole  premises 
during  his  or  her  life  ;  and  from  such  yearly  income  to  com- 
pute, by  said  table,  the  absolute  value  of  such  dower  or  life 
estate,  and  report  the  same;  and  to  inquire  into  and  report 
the  condition,  as  to  health,  of  such  doweress  or  life  tenant, 
and  whether  he  or  she  has  an  average  expectancy  of  life  ; 
and  if  not,  what  deduction  should  be  made  from  such  gross 
sum  on  account  thereof. 

127.  In  the  order  approving  the  sale,  and  directing  a  con- 
veyance to  be  executed,  may  be  embraced  the  directions  and 
order  of  the  Chancellor  for  the  application  and  disposition  of 
the  proceeds  of  the  sale,  and  for  the  investment  of  the  sur- 
plus thereof. 

128.  Every  guardian  and  receiver  appointed  by  this  court 
shall,  within  six  months  after  his  appointment,  and  every 
special  guardian  for  the  sale  of  an  infant's  estate  shall,  with- 
in six  months  after  the  order  confirming  a  sale  of  the  estate, 
or  any  part  thereof,  tile,  in  the  oflSce  of  the  clerk  of  this 
court,  a  just  and  true  inventory,  under  oath,  of  the  whole 
estate  committed  to  his  care  or  guardianship,  and  of  the 
manner  in  which  the  funds  under  his  care  or  control  belong- 
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ing  to  the  estate  are  invested,  stating  the  income  and  profits 
of  such  estate,  and  the  debts  contracted,  and  expenditures 
made  by  him  on  account  thereof.  And  he  shall  annually 
thereafter,  so  long  as  any  part  of  the  estate,  or  of  the  in- 
ix)me  or  proceeds  thereof,  remains  in  his  hands,  or  under  his 
care  or  control,  file  in  the  said  clerk's  oflSce  an  inventory  and 
account,  under  oath,  of  his  guardianship  or  trust,  and  of  the 
amount  remaining  in  his  hands  or  invested  by  him,  and  of 
the  manner  in  which  the  same  is  secured  or  invested. 

129.  It  shall  be  the  duty  of  the  clerk,  on  the  first  day  of 
every  stated  term  of  the  court,  to  present  to  the  Chancellor 
a  list  of  all  guardians  and  receivers,  and  of  all  persons  who 
have  received  money  for  investment  under  any  order  of  this 
court,  who  have  neglected  to  comply  with  the  duties  pre- 
scribed by  the  next  preceding  rule  for  more  than  three 
months  after  the  times  limited  for  the  performance  thereof, 
to  the  end  that  the  Chancellor  may  make  such  order  respect- 
ing such  delinquents  as  may  be  just.  And  the  inventories 
and  accounts  of  such  guardians  and  receivers  shall  from 
time  to  time,  in  the  discretion  of  the  Chancellor,  be  referred 
to  one  of  the  masters  of  the  court,  who  shall  report,  at  the 
next  term  of  the  court  after  such  reference,  whether  such 
accounts  appear  to  have  been  correctly  kept,  and  whether 
the  fiAds  are  safely  invested  or  secured.  And  the  said  mas- 
ter may  summon  such  guardian  or  receiver  to  appear  before 
him,  and  examine  him  under  oath  touching  his  account  or 
inventory;  and  he  may  summon  and  examine  other  wit- 
nesses touching  the  matters  submitted  to  him,  if  he  shall  see 
proper  to  do  so. 

130.  It  shall  be  the  duty  of  the  master  specially  desig- 
nated for  the  purpose,  in  the  month  of  January,  in  every 
year,  to  examine  the  inventories  and  accounts  of  guardians 
and  receivers  which  have  been  filed  with  the  clerk  for  the 
preceding  year,  and  report  to  the  court,  at  its  next  term, 
whether  such  accounts  appear  to  have  been  correctly  kept ; 
whether  there  has  been  any  waste  or  misapplication  of  the 
funds,  and  whether  the  same  are  properly  and  safely  invested 
or  secured,  so  far  as  he  can  ascertain  the  same  from  the  ex- 
amination of  such  accounts  and  inventories  on  file.     If  such 
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master  find  the  account  or  inventory  of  any  guardian  or  re- 
ceiver erroneous  or  imperfect,  or  discovers  or  suspects  that 
the  property  has  been  misapplied  or  wasted,  or  that  the 
funds  are  unsafe  or  improperly  invested,  he  shall  summon 
the  guardian  or  receiver  to  appear  before  him  to  correct  the 
account  or  inventory,  or  to  give  such  explanations,  on  oath, 
as  may  be  deemed  necessary.  The  master  may  also  summon 
and  examine  witnesses  on  oath,  if  he  shall  deem  it  proper, 
in  relation  to  such  inventory  or  account  or  the  situation  of 
the  funds. 

131.  It  18  ordered,  that  Joseph  IT.  Hough  be  ippointed 
the  master  designated  by  the  preceding  rule. 

132.  The  guardian  shall  be  entitled  to  receiv-  on  all  sal'S 
of  such  in  fonts'  estates  the  following  per  centage : 

1.  On  all  sums  not  over  one  thousand  dollars,  three  per 
cent,  on  the  amount  of  sales. 

2.  If  over  one  thousand  dollars,  and  not  exceeding  three 
thousand  dollars,  two  per  cent,  on  such  excess ;  and 

3.  If  over  three  thousand  dollars,  one  per  cent,  on  such 
excess. 

133.  That  all  duties  to  be  performed  by  a  master  under 
this  rule,  respecting  guardians'  sales  of  infants'  and  i'Hots' 
or  lunatics'  estates,  shall  be  performed  by  the  masters  who 
are  designated  by  the  Chancellor  as  "special  masters." 

XX11I...0F    PARTITION. 

134.  Where  a  bill  is  filed  for  partition,  and  a  decree  pro 
confeaso  is  tuken,  there  shall  be  a  reference  to  a  master  to 
report  08  to  the  rights  of  the  respective  parties  in  the  pre- 
mises, and  to  ascertain  and  report  whether,  in  his  opinion,  a 
partition  of  the  land  or  real  estate  can  be  made  without 
great  pnjudice  to  the  owners  of  the  same;  which  report 
shall  b<>  made  to  the  Chancellor,  at  a  time  and  place  named 
in  the  order  of  reference,  at  which  time  and  place  any  party 
interested  may  appear  and  make  objections  to  the  report; 
but  no  c-xcoptioiirt  in  writing  shall  be  filed  to  the  same.  If 
the  maj*ter  report  that  a  partition  cannot  be  made  without 
great  pn?judice  to  the  owners  of  the  same,  and  the  n'port  is 
confirmed,  then  an  order  shall  be  made  directing  a  sale  by  a 
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master.  If  the  master  report  that,  in  his  opinion,  a  partition 
can  be  made  without  prejudice,  etc.,  then  the  Chancellor  shall 
appoint  three  persons,  as  commissioners,  to  make  partition 
according  to  law :  and  all  further  proceedings,  as  to  such 
s'lle  or  partition,  shall  be  according  to  the  practice  of  the 
court  in  like  cases  heretofore.  In  Ciises  of  sale,  the  master 
shall  be  allowed  the  same  fees  which  are  designated  by  the 
act,  approved  March  2yth,  1855,  entitled  "a  further  supple- 
ment to  the  act  entitled,  an  act  for  the  more  easy  partition 
of  lands  held  by  coparceners,  joint  tenants,  and  tenants  in 
common." 

XXIV. ..OF   CASES    SUBMITTED. 

135.  Where  cases  are  submitted  to  the  Chancellor  with- 
out argument,  such  submission  shall  be  made  by  agreement 
in  writing,  signed  by  the  solicitors  of  the  respective  parties, 
and  shall  be  accompanied  by  briefs  or  not^s  of  the  points  and 
cases  upon  which  the  said  parties  respectively  rely. 

136.  In  all  Ci\ses  submitted  by  the  consent  of  parties  with- 
out argument,  a  rehearing  shall  be  granted  of  course,  if 
either  party  is  dissatisfied  with  the  decree  or  order  made  in 
such  case,  and  shall  apply  therefor  within  ten  days  aft^r  such 
decree  or  order  shall  be  made. 

XXV. ..OF    TERMS    OF    COURTS. 

137.  Each  regular  term  of  the  court  shall  continue,  for 
the  setting  down  of  causes  and  arguments,  until  the  twen- 
tieth day  thereof,  and  for  all  other  purposes  until  the  next 
regular  term ;  but  no  arguments  or  contested  motions  shall 
be  heard  between  the  sixteenth  day  of  July  and  the  first  day 
of  September,  except  in  injunction  cases,  unless  by  consent 
or  the  special  order  of  the  Chancellor. 

XXVI. ..OF    EXECUTION. 

138.  That  every  sheriff  shall  make  return  of  his  execu- 
tion, and  pay  to  the  clerk  of  this  court  any  surplus  in  his 
hands  within  thirty  days  after  sale,  and  no  execution  shall 
hereafter  be  directed  to  any  sheriff  while  he  shall  be  in  de- 
fault in  either  of  the  above  respects ;  and  any  sheriff,  who 
shall  pay  over  to  any  defendant  named  on  an  execution  any 
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money  raised  by  him  on  the  same,  unless  so  directed  by  the 
writ,  or  by  an  order  of  the  court  afterwards  made,  shall 
have  no  allowance  for  the  same. 

XXVII. ..OF    PRINTING    EVIDENCE. 

139.  Parties  may  agree  to  print  the  evidence  in  any  cause 
for  the  final  hearing,  or  if  they  do  not  agree,  either  party 
may  apply  for  an  order  that  the  same  be  printed  at  the  joint 
expense  of  both  parties ;  in  both  cases  each  party  shall,  in 
the  first  instance,  pay  a  share  of  the  cost  of  printing,  in  pro- 
portion to  the  length  of  his  examinations,  cross-examinations, 
and  exhibits,  and  such  payment  shall  be  allowed  in  the  taxa- 
tion of  costs.  And  either  party  may,  at  his  own  risk,  cause 
the  evidence  to  be  printed,  in  which  case  the  Chancellor  shall 
make  such  order  for  payment  of  printing  as  he  shall  deem 
right  on  the  determination  of  the  suit;  and  all  evidence 
shall  be  printed  in  the  manner  directed  by  the  rules  of  the 
Court  of  Errors  and  Appeals  for  printing  records  therein. 

XXVIII. ..OF    ORDERS    TO    EXTEND    TIME. 

140.  No  order  shall  be  made  to  extend  the  time  for  taking 
testimony,  or  for  filing  any  pleading  or  other  paper,  except 
upon  three  days'  notice,  which  shall  be  sufficient  notice  in 
such  cases ;  the  affidavits  upon  which  such  applications  are 
founded  shall  be  served  for  three  days,  but  counter  affidavits 
may  be  read  without  notice. 

XXIX. ..OF  APPOINTMENT  OF  TRUSTEES. 

141.  Applications  to  appoint  or  substitute  trustees  may  be 
made  by  bill  or  petition,  and  when  made  by  petition  shall 
set  forth  the  trust  sufficiently  to  show  who  are  interested  in 
the  same  as  cestui  que  trusts,  vested  or.  contingent,  and  as 
trustees ;  and  notice  shall  be  given  to  each  person  so  inter- 
ested of  the  time,  place,  and  object  of  such  application,  by 
serving  the  same  in  person  or  at  the  residence  for  ten  days 
before  such  application ;  and  if  the  party  reside  out  of  the 
state,  by  mailing  the  same  prepaid,  dii-ected  to  such  party 
at  his  post-office  address,  so  that  the  same  would  reach  him, 
by  the  usual  course  of  the  mail,  twenty  days  before  such 
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time ;  and  in  case  such  party  shall  be  an  infant,  such  notice 
shall  be  served  on  his  or  her  parent  or  guardian,  or  in  such 
other  manner  as  the  Chancellor,  on  application,  may  direct. 

XXX.. .OF    NOTICES   OF   MOTIONS. 

142.  Notices  of  motions  to  dissolve  injunctions  shall  be 
served  eight  days,  of  motions  to  extend  time  for  filing  plead- 
ings and  other  papers  three  days,  and  of  all  other  special 
motions  five  days ;  and  such  notices  of  said  motions,  respec- 
tively, shall  be  sufficient. 

143.  The  foregoing  rules  shall  be  in  force  and  iake  efiect 
on  the  first  day  of  July,  eighteen  hundred  and  sixty-six,  and 
from  that  date  all  other  and  former  rules  of  this  court  shall 
be  abrogated. 

LIST  OF  SPECIAL  MASTERS. 

144.  The  following  masters,  until  the  further  order  of  the 
court,  are  designated  as  ''special  masters." 

Bergen... Richard  R.  Paulison,  Manning  M.  Knapp,  and 
William  S.  Banta. 

Hudson... Isaac  W.  Scudder,  Washington  B.  Williams, 
Frederick  B.  Ogden,  and  Jonathan  Dixon,  jun. 

Passaic... Aaron  S.  Pennington,  John  Hopper,  and  Wil- 
liam Gledhill. 

Essex... William  K.  McDonald,  Joseph  P.  Bradley,  Theo- 
dore Frolinghuysen,  Algernon  S,  Hubbell,  John  R.  Weeks, 
Amzi  Dodd,  Theodore  Runyon,  William  S.  Whitehead,  and 
Stiiats  S.  Morris. 

Union... William  F.  Day,  William  J.  Magie,  Robert  S. 
Green,  and  Thomas  H.  Shafer. 

Sussex... David  Thompson,  Robert  Hamilton,  and  John 
Linn. 

Morris... Theodore  Little,  Jacob  Vanatta,  Alfred  Mills, 
and  Henry  C.  Pitney. 

Warren.,, Phineas  B.  Kennedy,  Jehiel  G.  Shipman,  and 
John  M.  Sherrerd. 

Hunterdon... Alexander  Wurts,  Bennet  Van  Syokel,  and 
Abraham  V.  Van  Fleet. 

Mercer,  .  .James  Wilson,  Caleb  S.  Green,  Andrew  Dutcher, 
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Barker  Gummere,  Edward  W.  Scudder,  Joseph  H.  Hough, 
and  Augustus  G.  Richey. 

Salem... Andrew  Sinnickson  and  Clement  H.  Sinnickson. 

Middlesex... William  H.  Leupp,  Robert  Adrain,  and 
George  C.  Ludlow. 

Monmouth... Aaron  R.  Throckmorton,  Joel  Parker,  Henry 
S.  Little,  Philip  J.  Ryall,  and  Amzi  C.  McLean. 

Somerset.  .  .Hugh  M.  Gaston,  John  V.  Voorhees,  and  Isaiah 
N.  Dilts. 

Burlington... John  C.  Ten  Eyck,  Garrit  S.  Cannon,  John 
L.  N.  Stratton,  Frederick  Voorhees,  and  Ewan  Merritt. 

Camden. .  .Thomas  P.  Carpenter,  James  B.  Dayton,  Charles 
P.  Stratton,  Samuel  H.  Grey,  and  Peter  L.  Voorhees. 

Cumberland... John  T.  Nixon  and  Charles  E.  Elmer. 

Gloucester... John  C.  Smallwood. 


2z* 


Table  showing  the  preient  value  of  $1  per  annum,  to  he  received  during 
tlie  life  of  a  person  whose  age  is  given ;  also,  showing  the  widow's  per 
centage  of  the  net  proceeds  arising  from  the  sale  of  land  in  which  she  is 
entitled  to  dower,  her  age  at  the  time  of  the  sale  being  given. — Calcu- 
lated by  the  Carlisle  Table  of  Mortality,  and  interest  at  6  per  cent. 
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The  foregoing  table  was  prepared  by  Joseph  P.  Bradley,  esq. 
counsellor  at  law,  at  the  request  of  the  Chancellor. 


RULES  OF  THE  PREROGATIVE  COURT. 


I.. .OF    PROCTORS. 

All  solicitors  of  the  Court  of  Chancery  shall  be  proctors 
of  this  court. 

II.. .OF    APPEALS. 

On  appeal  to  the  Prerogative  Court,  from  the  order,  sen- 
tence, or  decree  of  the  Orphans  Court,  or  from  the  proceed- 
ings of  a  surrogate,  the  proceedings  shall  be  conducted  by 
proctor  and  counsel,  and  by  guardians  ad  litem  of  minors, 
according  to  the  practice  of  the  Court  of  Chancery,  except 
as  herein  after  specified.  The  party  appealing  shall  cause 
the  transcript  of  all  the  proceedings  before  the  surrogate  or 
Orphans  Court  to  be  made,  authenticated,  and  returned  to 
this  court  within  twenty  days  from  the  time  of  entering  the 
appeal  in  the  court  below,  or  the  Ordinary  may  dismiss  the  ap- 
peal, unless  further  time  is  allowed  for  the  return  of  the  tran- 
script. The  appellant  shall  also  file  a  petition  of  appeal, 
addressed  to  this  court,  with  the  register,  within  fifteen  days 
after  the  appeal  is  entered  in  the  court  below,  or  the  appeal 
shall  be  considered  as  waived ;  and  any  party  interested  in 
the  proceedings  in  the  court  below  may  thereupon  apply  to 
the  Ordinary  ex  parte  to  dismiss  the  appeal  with  costs.  The 
petition  of  appeal  shall  briefly  state  the  general  nature  of 
the  proceedings  in  the  court  below,  and  of  the  sentence, 
order,  or  decree  appealed  from,  and  shall  specify  the  part  or 
parts  thereof  complained  of  as  erroneous ;  except  where  the 
whole  sentence,  order,  or  decree  is  alleged  to  be  erroneous, 
in  which  case  it  shall  be  sufficient  to  state  that  the  same,  and 
every  part  thereof,  is  erroneous.  And  where  the  appeal  is 
from  the  sentence  or  decree  of  an  Orphans  Court,  on  the 
settlement  of  the  accounts  of  an  executor,  administrator,  or 
guardian,  if  the  appellant  wishes  to  review  the  decision  of 
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the  Orphans  Court,  as  to  the  allowance  or  rejection  of  any 
particular  items  of  the  account,  such  items  shall  be  specified 
in  the  petition  of  appeal,  or  the  allowance  or  disallowance  of 
any  such  items  shall  not  be  considered  a  sufficient  ground  for 
reversing  or  modifying  the  sentence  or  decree  appealed  from. 
The  respondent,  in  his  answer  to  the  petition  of  appeal  in 
such  cases,  may  also  specify  any  items  in  the  account  as  to* 
which  he  supposes  the  sentence  or  decree  is  erroneous,  as 
against  him  and  in  favor  of  the  appellant.  And  upon  the 
hearing  of  the  parties  upon  such  appeal,  the  sentence  or  de- 
cree of  the  Orphans  Court  may  be  modified,  as  to  any  such 
items,  in  the  same  manner  as  if  a  cross-appeal  had  been 
brought  by  such  respondent.  On  an  appeal  from  the  sen- 
tence, order,  or  decree  of  an  Orphans  Court,  or  proceedings 
of  a  surrogate,  the  appellant,  after  the  petition  of  appeal 
and  the  transcript  of  the  proceedings  in  the  court  below 
have  been  filed  with  the  register,  may  have  an  order  of 
coui'so  that  the  respondent  in  the  petition  of  appeal  answer 
the  same  within  twenty  days  after  the  service  of  a  copy  of 
the  petition  of  appeal  and  notice  of  the  order,  or  that  the 
appellant  be  heard  ex  parte.  And  where  the  respondent  is 
an  adult,  upon  filing  an  affidavit  of  such  service  upon  the 
proctor  of  the  respondent,  if  he  has  appeared  either  in  this 
court  or  in  the  court  below,  by  a  proctor  of  this  court,  or 
upon  the  surix>gate,  if  he  has  not  appeared  by  such  proctor, 
and  that  no  answer  to  the  petition  of  appeal  has  been  re- 
ceived, the  appellant  may  have  an  order  of  course,  that  the 
appeal  be  heard  ex  parte,  as  against  such  respondent.  Where 
the  respondent  is  a  minor,  if  he  does  not  produce  a  guardian 
ad  litem  upon  the  appeal,  to  be  appointed  within  twenty  days 
after  the  filing  of  the  petition  of  appeal,  the  appellant  may 
apply  to  the  Ordinary  ex  parte  for  the  appointment  of  such 
guardian.  And  if  the  minor  has  appeared  by  his  guardian 
ad  litem  in  this  court,  the  appellant  may  have  an  order  of 
course  that  the  guardian  ad  litem  of  the  respondent  answer 
the  petition  of  appeal  within  twenty  days  after  service  of  a 
copy  thereof,  and  notice  of  the  order.  When  a  petition  of 
appeal  is  filed,  if  it  has  not  been  served  on  the  adverse  party, 
the  respondent  may  have  an  ordor  of  course  that  the  appel- 
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lant  deliver  a  copy  of  the  petition  of  appeal  to  the  proctor  or 
to  the  guardian  ad  litem  of  the  respondent  within  ten  days 
after  service  of  notice  of  such  order,  or  that  the  appeal  be 
dismissed;  and  if  the  same  is  not  delivered  within  the  time 
limited  by  such  order,  the  respondent,  upon  due  notice  to  the 
adverse  party,  may  apply  to  the  Ordinary  to  dismiss  the  ap- 
peal with  costs. 

I1I...0F   APPLICATIONS  FOR  DIVISION   OF 
REAL    ESTATE. 

1.  All  applications  to  the  Surrogate  General  for  the  divi- 
sion of  real  estates  shall  be  by  petition,  and  the  allegations 
of  the  said  petition  shall  be  verified  by  ajEdavit ;  and  four 
weeks'  notice  in  writing  of  the  intended  application  shall  be 
served  on  all  the  parties  concerned  in  such  real  estate  who 
shall  not  join  in  the  said  petition  and  shall  reside  in  this 
state,  or  on  the  guardians  or  fathers  of  such  of  the  said  par- 
ties as  are  minors,  and  who  shall  reside  in  this  state :  and  in 
case  any  of  the  said  parties  to  be  notified  as  aforesaid  shall 
reside  out  of  this  state,  or  cannot  be  found  therein,  the  appli- 
cation shall  be  advertised  for  thirty  days,  in  such  public 
newspaper  or  newspapers  as  the  Surrogate  General  shall  di- 
rect, before  persons  shall  be  appointed  to  make  division  of 
the  estate ;  but  in  case  notice  shall  be  served,  as  aforesaid, 
on  the  parties  not  resident  in  this  state,  the  publication,  as 
aforesaid,  shall  be  unnecessary. 

2.  The  persons  appointed  to  make  division  of  any  real 
estate,  as  aforesaid,  shall,  before  they  proceed  to  make  such 
division,  be  severally  sworn  or  affirmed,  as  the  case  may  re- 
quire, that  they  will  honestly,  faithfully,  and  impartially  exe- 
cute the  trust  reposed  in  them,  and  make  division  of  the  es- 
tate to  the  best  of  their  skill,  knowledge,  and  judgment. 

3.  A  report  of  a  division  of  real  estate,  made  to  the  Sur- 
rogate General  at  the  next  Prerogative  Court  after  such  di- 
vision, shall  not  be  approved  of  and  made  conclusive  until 
four  days  after  such  report  shall  be  made  to  the  court,  if  the 
said  court  shall  sit  so  many  days  after  the  making  of  the  said 
report. 
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IV.. .OF    THE    REGISTER    AND    SURROGATE. 

The  register  of  this  court,  and  the  surrogate  of  each 
county,  shall  have  full  power  and  authority  to  take  affidavits 
and  depositions  to  be  used  in  this  court ;  and  every  affidavit 
and  deposition  which  shall  be  made  or  taken  before  the  regis- 
ter, or  before  the  surrogate  of  any  county  in  this  state,  shall 
and  is  hereby  declared  to  be  as  good  and  effectual,  to  all  in- 
tents and  purposes,  as  if  the  same  were  made  or  taken  before 
the  Ordinary  himself. 

v.. OF    PRINTING    EVIDENCE    ON    APPEAL. 

•  In  case  of  appeal  to  the  Prerogative  Court  from  a  sentence 
or  decree  of  the  Orphans  Court  on  a  caveat  put  in  against 
proving  a  will,  the  party  appealing  shall  cause  the  evidence 
which  has  been  reduced  to  writing  in  the  court  below  to  be 
printed,  and  shall  deliver  a  copy  thereof  to  the  Ordinan^ 
and  also  to  the  opposite  party,  at  the  time  of  the  hearing  the 
appeal,  and  on  lailure  thereof  the  appeal  shall  be  dismissed. 


A  FURTHER  SUPPLEMENT 

To  THE  ACT  ENTITLED,    *'  An  ACT  RESPECTING  THE  CoURT  OF 

Chancery." 

1.  Be  it  enacted  by  the  Senate  and  General  Assembly  of 
the  State  of  New  Jersey ,  That  the  complainant  may,  in  any 
bill  in  Chancery,  pray  that  the  defendant  answer  without 
oath ;  in  which  case  the  answer  need  not  be  sworn  to,  and 
the  allegations  and  statements  therein,  whether  responsive 
or  not,  shall  not  bo  evidence  against  the  complainant,  except 
on  motion  to  grant  or  dissolve  an  injunction,  on  which  mo- 
tion the  statements  and  denials  in  an  answer,  duly  sworn  to, 
shall  have  the  same  effect  as  heretofore ;  and  when  an  answer 
without  oath  is  so  prayed,  the  complainant  may  annex  to  the 
bill  interrogatories,  founded  on  statements  in  the  bill,  and 
the  same  or  any  part  thereof  may  be  addressed  to  all  or  any 
of  the  defendants ;  and  each  defendant  to  whom  such  inter- 
rogatories are  addressed  shall  answer  the  same,  under  oath 
or  affirmation,  fully,  directly,  and  responsively,  confining  the 
answer  to  the  interrogatory  proposed;  and  such  answers 
shall  be  annexed  to  the  answer  to  the  bill,  be  filed  therewith, 
and  be  liable  to  be  excepted  to  as  a  part  of  the  answer,  and 
so  far  as  responsive  to  such  interrogatories,  shall  have  the 
same  effect  as  the  responsive  allegations  in  answers  required 
to  be  sworn  to ;  and  any  defendant  omitting  to  answer  any 
such  interrogatory  directly  and  fully  may  be  compelled  so 
to  do,  or  the  allegations  in  the  bill  upon  which  the  interrog- 
atory is  founded  shall  be  taken  as  admitted  to  be  true,  and 
a  decree  made  thereon  accordingly  ;  but  nothing  in  this  sec- 
tion shall  affect  any  suit  now  pending,  or  any  suit  to  be 
brought  upon  a  claim  for  which  a  suit  in  equity  is  now  pend- 
ing. 

2.  And  be  it  enacted,  That  in  lieu  of  the  order  to  appear 
and  plead,  answer  or  demur,  required  to  be  published  or 
served  on  absent  defendants,  the  Chancellor  may  direct  such 
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notice  as  he  may  by  rule  adopt,  to  be  served  or  published  in 
the  same  manner  as  such  order  is  now  required  to  be  served 
or  published. 

3.  Aiid  be  it  enacted,  That  when  any  defendant  shall  by 
law  be  taken  or  deemed  an  absent  defendant,  a  copy  of  the 
order  or  notice  to  appear  and  plead,  answer  or  demur,  shall, 
within  the  time  required  by  law,  be  served  upon  him  or  pub- 
lished, as  now  required  by  law,  and  mailed  to  him,  prepaid, 
directed  to  him  at  the  post-office  nearest  his  residence,  or 
the  post-office  at  which  he  usually  receives  his  letters,  unless 
such  residence  or  post-office  is  unknown,  and  cannot  be  ascer- 
tained upon  making  such  inquiries  as  the  Chancellor  may  by 
rule  prescribe  in  such  case ;  and  no  decree  shall  be  made 
against  an  absent  defendant  not  appearing  or  served  with 
process  in  any  suit  hereafter  commenced,  unless  upon  proof 
filed  of  the  actual  service  of  such  notice  upon  such  defend- 
ant personally,  or  by  leaving  the  same  at  his  residence  with 
a  person  of  the  family,  or  of  due  publication  thereof,  and 
the  mailing  the  same  to  him  as  herein  required,  or,  in  default 
of  such  mailing,  that  his  residence  or  post-office  cannot  be 
ascertained. 

4.  And  he  it  e^iacted.  That  any  defendant  upon  whom  such 
order  or  notice  is  served,  as  herein  directed,  shall  be  bound 
by  the  decree  in  such  cause  as  if  he  were  served  with  pro- 
cess within  this  state ;  but  in  cases  where  the  same  shall  be 
published  and  sent  by  mail,  if  such  defendant  shall  make 
oath  that  he  did  not  receive  the  same,  and  that  it  did  not  in 
any  way  come  to  his  knowledge  within  twenty  days  after  the 
time  within  which  it  was  directed  to  be  served,  or  in  cases 
where  actual  service  is  sworn  to,  if  it  shall  be  made  to  ap- 
pear by  satisfactory  proof  that  such  service  was  not  made, 
then  the  decree  against  such  absent  defendant  shall  have  the 
same  force  and  effect  as  it  had  before  the  passage  of  this  act. 

6.  And  be  it  enacted.  That  the  proof  of  the  service  required 
by  this  act  may  be  taken  before  any  judge  of  any  court  of 
record,  or  any  notary  public,  in  any  sUte  or  territory  of  the 
United  States ;  and  in  any  foreign  state  or  country,  before 
any  notary  public  or  any  minister,  secretary  of  legation 
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charge  d'affaires,  consul  or  vice-consul  of  the  United  States, 
there  being. 

6.  And  be  it  enacted^  That  the  solicitor  shall  be  entitled 
to  one  dollar  and  fifty  cents  for  every  notice  served  or  mailed 
as  directed  by  this  act. 

7.  And  he  it  enacted^  That  to  every  subpoena  ad  respon- 
dendum a  notice  shall  be  added  that  the  defendant  is  not  re- 
quired to  appear  at  Trenton  in  person  at  the  return  day,  but 
only  to  cause  his  written  appearance,  to  be  sent  by  solicitor 
or  otherwise,  and  to  answer  the  bill  within  the  time  required 
by  law. 

8.  And  be  it  enacted.  That  in  case  of  sickness  of  the  Chan- 
cellor, or  his  temporary  absence  from  the  state,  he  may,  by 
order  filed  with  the  clerk,  authorize  such  master  in  chancery, 
as  may  be  therein  named  for  that  purpose,  to  grant  and  dissolve 
injunctions,  and  perform  such  other  duties  of  the  Chancellor 
as  may  be  therein  designated,  not  including  the  final  hearing 
and  determination  of  causes;  and  all  orders  and  acts  of  such 
master  within  the  scope  of  such  authority  shall  have  the 
same  force  and  effect  as  if  made  and  done  by  the  Chancellor 
in  person. 

9.  And  be  it  enacted.  That  when  the  amount  due  on  any 
decree  in  chancery  for  the  foreclosure  and  sale  of  mortgaged 
premises  shall  be  paid  and  satisfied  in  any  other  way  than 
by  a  sale  of  the  mortgaged  premises,  or  when  any  decree  in 
chancery  for  the  payment  of  money  shall  be  paid  and  satisfied, 
satisfaction  shall  be  entered  on  the  margin  of  the  enrollment  by 
the  party  receiving  satisfaction,  or  his  solicitor,  or  by  the 
clerk,  by  virtue  of  a  warrant  of  attorney  from  the  party,  duly 
acknowledged  or  proved  in  the  same  manner  as  satisfaction 
is  entered  of  judgments  at  law ;  and  upon  filing  an  acknow- 
ledgment of  such  satisfaction  under  the  hand  of  the  solicitor 
of  any  party,  such  satisfaction  may  be  entered  for  him  by  the 
clerk ;  and  the  same  fees  shall  be  paid  as  in  the  Supreme 
Court  for  like  services. 

10.  And  be  it  enacted.  That  any  trustee  heretofore  ap- 
pointed or  substituted,  or  who  shall  be  appointed  or  substi- 
tuted by  the  Court  of  Chancery  in  the  place  of  trustee  or  trus- 
tees appointed  by  a  will  or  other  instrument  creating  or  continu- 

Vol.  n.  3  a 
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ing  a  trusty  shall  have  the  same  power  to  sell  and  convey 
lands  and  other  property  as  was  given  to  and  vested  in  the 
original  trustee  or  trustees  by  such  will  or  instrument,  even 
in  cases  where  such  power  may  be  directed  to  be  exercised  at 
the  discretion  of  such  original  trustee  or  trustees,  unless  such 
jwwer  of  sale  shall,  by  such  will  or  instrument,  be  expressly 
prohibited  to  any  substituted  trustee. 

11.  And  be  it  enacted^  That  this  act  shall  take  effect  im- 
mediately. 

Approved  March  6,  1867. 


■n 


Additional  Rules  of  the  Court  of  Chancery, 

ADOPTED  AT  MARCH  TERM,  1867. 


XXXI.. .OF   ABSENT   DEFENDANTS. 

145.  In  lieu  of  publication  or  service  of  the  order  for  absent 
defendants  to  appear  and  plead,  answer,  or  demur  to  the 
bill,  there  shall  be  published  or  served  a  notice  substantially 
of  the  form  herein  prescribed.  But  until  the  first  day  of 
May,  1867,  it  shall  be  optional  to  serve  or  publish  such  notice 
or  the  order  as  heretofore. 

146.  Such  notice  shall  be  entitled  in  the  court  only,  not 
in  the  cause,  shall  be  addressed  to  the  absent  defendants  by 
name,  shall  state  the  date  of  the  order,  the  name  of  the  com- 
plainant, and  the  time  within  which  the  absent  defendants 
are  required  to  appear  and  plead,  answer,  or  demur.  The  no- 
tice shall  also  state  briefly,  in  general  terms,  the  object  of 
the  suit,  and  why  the  persons  to  whom  it  is  addressed  are 
made  defendants;  and  in  foreclosure  suits  state  the  parties 
to  the  mortgage  to  be  foreclosed,  the  date  thereof,  and  the 
township  and  county  or  incorporated  city  in  which  the  lauds 
are  situate.  Such  notice  may  be  in  the  form  in  the  schedule 
hereto  annexed,  or  similar  form  adapted  to  the  case;  and  it 
shall  be  signed  with  the  name  and  post-office  address  of  tl^ 
solicitor  of  the  complainant,  or  of  the  complainant,  if  he  has 
no  solicitor,  and  the  mailing  of  such  notice  in  the  manner 
herein  di^cted  shall  be  service  thereof. 

147.  The  complainant  or  his  solicitor,  or  his  agent  actually 
intrusted  with  the  management  and  conduct  of  the  suit  shall, 
in  all  cases  where  the  residence  and  post-office  address  of  an 
absent  defendant  not  actually  served  with  the  notice  or  order 
to  appear  shall  not  be  known,  make  diligent  and  ciiroful  in- 
quiry therefor.  Such  inquiry  shall,  as  to  persons  made  de- 
fendants for  having  a  judgment,  attachment,  or  decree,  include 
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inquiry  of  his  attorney  or  solicitor  in  such  judgment,  attach- 
mentj  or  decree,  if  residing  within  this  state,  and  as  to  persons 
made  defendants  by  reason  of  any  mortgage  or  contract 
stated  in  the  bill,  shall  include  inquiiy  of  the  person  who 
made  the  mortgage  or  contract,  if  known  and  residing  in  this 
state ;  and  in  any  suit  for  divorce,  such  inquiry  shall  be  made 
of  the  nearest  relatives  of  the  defendant,  not  more  remote 
than  brother,  residing  in  this  state,  if  known :  such  inquiries 
may  be  made  in  person  or  by  letter,  and  shall  state  that  a 
suit  has  been  commenced  against  the  person  inquired  for, 
and  that  the  object  of  the  inquiry  is  to  give  him  notice  of  such 
suit,  that  he  may  appear  and  defend  it ;  and  when  made  by 
letter  shall  enclose  a  proper  postage  stamp  for  return  of  an 
answer. 

148.  No  decree  shall  be  taken  pro  confesso  against  an  ab- 
sent defendant  not  appearing  or  served  with  process,  or  a 
copy  of  the  order  to  appear  or  the  notice  prescribed  by  the 
rules,  unless,  in  addition  to  the  publication  of  such  order  or 
notice  required  by  law,  it  shall  appear  by  proof  that  such 
notice  has  been  mailed  prepaid,  addressed  to  him  at  his 
proper  post-office  address,  or  unless  it  shall  appear,  by  the 
affidavit  of  the  complainant  or  his  solicitor,  or  the  person  ac- 
tually intrusted  with  the  management  and  conduct  of  the 
suit,  that  inquiry  has  been  made  in  good  faith  and  without 
success  for  the  post-office  address  of  such  defendant,  in  the 
manner  required  by  these  rules,  and  in  such  other  manner 
as  the  affiant  supposed  would  probably  give  information 
thereof,  if  the  same  could  be  had. 

•XXXII...0F    PARTITION    WHEN    SOME    OWNERS 
ARE    UNKNOWN. 

149.  In  proceedings  under  the  act  entitled  "  An  act  for 
the  partition  and  sale  of  real  estate  where  some  of  the  owners 
are  unknown,"  approved  March  25th,  1863,  the  provisions  of 
rules  145,  146,  147,  and  148  shall  not  apply,  but  the  order 
itself  shall  be  published  in  the  manner  directed  by  that 
act.  And  in  all  such  cases,  before  any  order  is  made  to  pro- 
ceed against  the  owner  of  any  share  as  an  unknown  owner, 
it  must  appear  by  proof  to  the  satisfaction  of  the  Chancellor, 
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that  diligent  inquiry  has  been  made  in  good  faith  for  the 
name  and  residence  of  such  owner,  by  inquiry  made  of  all 
such  of  the  original  tenants  in  common  as  may  be  known 
and  reside  in  this  state,  and  of  such  relatives  of  the  laat 
owner  in  severalty,  not  more  remote  than  first  cousins,  as 
may  be  known  and  reside  in  this  state.  And  the  bill  in  such 
case  shall  show  and  set  forth,  so  far  as  can  be  ascertained  by 
diligent  inquiry,  the  name  and  residence  of  the  original  ten- 
ant in  common  through  whom  such  unknown  owner  derives 
title,  and  how  the  title  passed  from  him,  and  trace  the  same 
to  the  unknown  owner ;  and  the  order  to  appear  shall  state 
the  name  of  such  original  tenant  in  common,  and  his  heirs 
and  assigns  through  whom  the  title  passed,  so  far  as  traced. 

The  within  rules  are  adopted  and  declared  to  be  rules  of 
the  Court  of  Chancery  of  New  Jersey,  this  12th  day  of 
March,  1867. 

A.  0.  ZABRISKIE, 

Chxincdlor, 


SCHEDULE  TO  RULES  146,  147,  and  148. 
I....NOTICE   TO   ABSENT   DEFENDANTS. 

In  Chancery  of  New  Jersey. 
To  C.  D.,  E.  R,  J.  K.,  L.  M.,  and  R.  S. 

By  virtue  of  an  order  of  the  Court  of  Chancery  of  New 
Jersey,  made  on  the  day  of  the  date  hereof,  in  a  cause 
wherein  A.  B.  is  complainant,  and  you  and  others  are  de- 
fendants, you  are  required  to  appear  and  plead,  answer  or 

demur,  to  the  bill  of  said  complainant,  on  or  before  the 

day  of next,  or  the  said  bill  will  be  taken  as  confessed 

against  you. 

The  said  bill  is  filed  {to  compd  the  specific  performance 
of  a  contract  made  June  11,  1864,  by  the  defendant,  C.  D,, 
with  the  complainant,  to  convny  to  him  a  house  and  lot  in  the 

3a* 
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township  of  L ,  in  the  county  of  B ;  and  you,  E.  F., 

are  made  defendant  because  you  have  since  taken  a  lease  of 
said  house) ;  or,  {for  partition  of  certain  lands  in  the  town- 
ship of  F.J  in  the  county  of  i.,  of  which  G.  V.  died  seized; 
and  you,  G.  F.,  are  made  defendant  because  you  hold  a 
mortgagCj  given  by  one  of  the  tenants  in  common,  upon  his 
estate  therein ,  and  you,  H.  S,  V.,  are  made  defendant  because 
you  are  one  of  the  tenants  in  common  therein) ;  or,  (against 
you  for  a  divorce  from  the  bond  of  mcU.rimony) ;  or,  {against 
you  for  a  divorce  from  bed  and  board) ;  or,  {against  you  by 
the  complainant,  as  your  wife,  for  proper  alimony  and  main- 
tenance) ;  or,  {to,  foreclose  a  mortgage  given  by  E.  F.  and 
wife  to  G.  H.j  on  lands  in  the  city  of  Newark,  dated  May  4, 
A.  D.  1863;  and  you,  J.  K,,  L,  M,,  and  R,  S,^  are  made  defend- 
ant becauseyou  hold  encumbrances  on  said  lands;  you,  C.  D., 
are  made  defendant  because  you  own  said  lands,  or  some  part 
thereof ;  and  you,  E,  F,,  are  made  defendant  because  the  bill 
prays  a  dexyree  against  you  for  any  deficiency  there  Tnay  be  of 
the  proceeds  of  said  lands  to  pay  the  m^ortgage  debt). 

Dated  April  20, 1867. 

A.  S.  J., 
Solicitor  of  complainant.  Exchange  Place, 
Jersey  City,  N.  J. 


II.. .PROOF  OF  INQUIRY  FOR  RESIDENCE. 

In  Chancery  of  New  Jersey. 
Between 

A.  B.,  complainant^ 

and  >         On  bUL 

G.  D.  and  others,  defendants. 

New  Jersey,  ss. — T.  W.,  being  duly  sworn,  on  his  oath 
saith — that  he  is  the  {person  actually  irUrvsted  with  the 
management  and  conduct  of  this  suit  on  part  of  the)  com- 
plainant {in  this  suit) ;  that  he  has  in  good  faith  and  dili- 
gently made  inquiry  for  the  residence  and  post-ofiBce  address 
of  C.  D.,  one  of  the  defendants ;  {and  that  he  is  credibly 
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informed,  in  such  manner  that  he  believea  it  to  be  true,  that 
said  C,  D.  resides  in  the  city  of  Bochester,  in  the  state  of 
New  York,  and  that  his  post-office  address  is  "  Rochester, 
N.  r./'  and  that  this  deponent  did,  on  the  l&th  day  of  Junt, 
1867,  pUiGe  in  the  post-offi/x  in  the  dty  of  Trenton,  a  letter  dir 
reded  to  the  said  C.  D.,  at  ''Rochester,  K  Y.;'v)ith  the  post- 
age prepaid,  containing  a  copy  of  the  notice  hereto  annexed,) 
or,  (as  well  in  the  manner  directed  by  the  rules  of  this  court 
relating  thereto  as  in  every  other  way  by  which  he  ihovght  it 
probable  that  he  could  asertain  such  residence  or  address, 
and  that  he  has  not  been  able  to  discover,  and  has  no  infor- 
mation as  to  the  residence  or  post-offi^ce  address  of  said  de- 
fendant). 


IISTDEX. 


ACCOUNT. 
See  JuBisDicTiolir,  1,  3 ;  Assighmxht,  1  to  5. 

ADULTERY. 
See  DivoBCE. 

ADVERTISEMENT. 
See  Notice. 

AGREEMENT. 

1.  The  complai&ants  have,  hy  virtue  of  their  contract  with  the  state  of 
]j|6w  Jersey,  the  exclosive  franchise  of  transporting  passengers  and 
freight,  hy  railway,  across  the  state,  between  the  cities  of  New  York 
and  Philadelphia,  and  are  entitled  to  the  protection  of  a  court  of  equity 
in  the  enjoyment  of  that  franchise.  Dd.  &  Bar.  Canal  and  C.  4t  A,  R, 
R,  Cb'a  V.  Rar.  4t  Del.  Bay  R.  R.  Co.,  14 

2.  The  incorporation  of  the  Camden  and  Atlantic  Railroad  Company  to 
construct  a  railroad  across  the  state  from  Camden  to  the  sea,  and  the 
incorporation  of  the  Raritan  and  Delaware  Bay  Railroad  Company  to 
construct  a  railroad  from  Raritan  Bay  to  Cape  Island,  were  no  viola- 
tion, on  the  part  of  the  state,  of  its  contract  with  complainants.        ib. 

3.  The  junction  of  these  two  railroads  at  their  necessary  and  legitimate 
points  of  intersection,  so  as  to  form,  with  the  aid  of  steamboats  on  the 
Delaware  river  and  Raritan  bay,  a  continuous  line,  which,  by  possi- 
bility, may  be  used  for  the  transportation  of  passengers  and  merchandise 
across  the  state,  between  the  cities  of  New  York  and  Philadelphia,  con- 
stitutes no  violation  of  the  complainants'  rights.  ib. 

4.  There  being  a  legitimate  purpose  for  what  these  roads  may  be  con- 
structed and  used,  and  for  which  a  junction  between  them  may  be 
formed,  the  defendants  cannot  be  restrained  from  effecting  such  junc- 
tion merely  because  it  may  be  perverted  to  an  unlawful  purpose,    ib. 

5.  The  fact  that  either  of  said  roads,  or  the  connection  between  them,  is 
being  constructed  without  lawful  authority,  constitutes  no  ground  for 
equitable  relief  against  said  construction  at  the  instance  of  thccom- 
plain.ants,  unless  their  rights  will  be  thereby  violated.  ib. 

Ck  The  answers  of  the  defendants  held  to  be  a  full  denial  of  the  equity 
of  the  complainants'  bill  and  although  such  unauthorized  construction 
and  connection  of  the  roads  may  afford  evidence  of  a  fraudulent  de- 
sign to  violate  the  rights  of  the  complainants,  it  is  not  sufficient,  on  a 
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motion  for  a  preliminary  injunction,  to  overcome  the  answerB  of  the 
defendantB.  ib. 

7.  No  duties  imposed  upon  the  defendants  by  their  charters,  and  no  con- 
tract into  which  they  may  have  entered  with  third  persona,  or  with 
each  other,  can  justify  any  violation  of  complainants*  rights,  or  afford 
protection  against  the  consequences  of  such  violation.  ib. 

See  JuBisDicTiov,  1,  2,  8;  Specific  Perfobmabce,  1  to  5. 
ALIMONY. 
See  Divorce,  7. 

APPEAL. 

1.  An  appeal  will  lie  from  order  of  Orphans  Court  fixing  the  amount  of 
executor's  commissions.     Anderson  v.  Berry,  233 

2.  This  is  a  constitutional  right,  and  the  legislature  has  not  the  power  to 
abridge  or  take  it  away.  ib. 

3.  But  the  Prerogative  Court  will  not  exercise  its  jurisdiction  to  review 
the  decision  of  the  Orphans  Court  in  a  matter  of  this  kind  except  in 
case  of  a  manifest  error  in  judgment.  ib. 

4.  The  right  of  appeal  from  a  sentence  or  decree  of  the  Orphans  Court, 
rejecting  or  admitting  a  will  to  probate,  is  by  the  statute  made  condi- 

'  tional  upon  its  being  demanded  within  thirty  days  after  the  sefltence 
or  decree  of  the  Orphans  Court.     Hillyer  v.  Schenck,  398 

5.  The  thirty  days  are  to  be  computed  not  from  the  time  the  decision  is  an- 
nounced, but  from  the  time  the  decree  was  reduced  to  writing,  signed 
and  filed,  and  entered  upon  the  minutes  of  the  court.  ib. 

6.  The  statute  requiring  the  decrees  of  the  Orphans  Court  to  be  signed  by 
the  presiding  judge  (Nix.  Dig.  588,  J  63.)  was  designed  rather  to  regu- 
late the  mode  in  which  the  decree  should  be  authenticated,  and  its  ex- 
istence verified,  than  to  prescribe  an  essential  requisite  to  the  existence 
or  validity  of  the  decree.  The  decree,  having  been  duly  made  and 
filed,  may  be  subsetjuently  authenticated  by  the  signature  of  the  pre- 
siding judge,  ib. 

7.  The  demand  and  filing  of  the  appeal  in  the  court  below,  and  not  the 
petition  of  appeal  in  this  court,  is  the  demand  of  appeal  intended  by 
the  act,  and  which,  alone,  is  required  to  be  made  within  thirty  days.  ib. 

8.  The  time  of  filing  the  petition  of  appeal  is  regulated  by  rule  of  court, 
and  whenever  the  rule  has  not  been  complied  with,  the  court  may,  in 
tlie  exercise  of  its  discretion,  release  the  party  from  the  effects  of  his 
laches.  ib. 

'J.  That  the  appellivnt,  by  her  proctor,  immediately  on  the  decision  being 
announced  by  the  court,  and  before  the  decree  was  framed  or  its  pre- 
cine  terms  settled,  gave  notice  orally,  in  the  presence  of  the  adverse 
j)rootor,  that  slie  intended  to  appeal  from  said  decision,  is  not  a  suffi- 
cient demanding  of  an  appeal.  ib. 
10.  /(  sceim  that  a  mere  oral  demand  of  appeal,  without  any  instrument 
of  appeal  being  prepared,  or  entry  made  on  the  minutes,  or  some  order 
made  by  the  court,  is  not,  according  to  the  practice  in  this  state,  a  law- 
ful demand  of  an  :\pi  eal.                                                                           ib. 
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11.  Ad  order  made  by  the  Orphans  Conrt  more  than  thirty  days  aft^r  the 
decree  was  signed  and  filed,  reciting  that  an  appeal  had  been  demanded 
in  open  court,  and  directing  that  the  said  appeal  be  entered,  and  that 
return  be  made  therein  according  to  law  and  the  practice  of  the 'court, 
is  not  conclusive  that  an  appeal  had  been  duly  demanded,  when  it  other- 
wise appears  that  the  only  demand  of  appeal  a^  tually  made  was  an  oral 
declaration  of  the  appellant's  proctor  that  he  intended  to  appeal,     ib. 

12.  The  principle  is  of  universal  application,  that  the  validity  of  an  appeal 
is  to  be  decided  by  the  appellate  tribunal.  ib. 

13.  Where  the  court  below  met  by  formal  appointment  to  decide  the  cause, 
and  announced  the  d  cision  in  the  hearing  of  both  proctors,  and  im- 
mediately and  publicly  adjourned  in  the  presence  of  the  proctor  of  the 
Aggrieved  party  to  an  early  day,  that  the  decree  might  be  formally  pre- 
pared for  signature,  and  again  met  on  that  day,  and  signed  the  decree, 
which  was  immediately  placed  on  file,  and  there  remained  until  after 
the  time  for  appealing  had  expired,  no  actual  notice  of  the  signing  of 
the  decree  was  necessary,  nor  is  it  material  whether  the  party  aggrieved 
or  her  proctor  was  actually  in  court  when  the  decree  was  signed.  Par- 
ties are  bound  to  take  notice  of  the  acts  and  decrees  of  the  court  regu- 
larly made.  ib. 

14.  If,  however,  the  court  had  met,  and  made  the  decree  privily,  or  without 
fall  notice  to  the  appellant,  or  if  the  fact  of  the  decree  had  been  inten- 
tionally concealed  from  the  proctor  of  the  party  aggrieved,  or  its  exist- 
ence denied,  or  any  artifice  or  fraudulent  practice  resorted  to  to  de- 
prive him  of  the  opportunity  of  appeal,  the  right  of  appeal  would  not 
have  been  lo.st.  ib. 

15.  The  Court  of  Errors  and  Appeals  have  no  jurisdiction  of  an  appeal 
from  a  decree  of  the  Ordinary,  rendered  in  the  Prerogative  Court,  on 
appeal  from  a  decree  of  the  Orphans  Court.    IldlycT  v.  Schenck,      501 

See  Oephass  Court,  1,  2. 

ASSETS. 

1.  B.  C,  being  indebted  to  the  complainant,  died  without  personal  estate, 
but  seized  of  a  lot  of  land  in  the  c.ty  of  Newark,  which,  by  his  will, 
he  devised  to  his  infant  son.  After  his  death,  the  lot  was  taken  by  the 
city  of  Newark  for  a  street,  and  its  value  was  paid  into  the  hands  of 
the  city  treasurer,  according  to  a  provision  of  the  city  charter. 

On  a  bill  filed  by  the  complainant  to  obtain  satisfaction  of  his  debt 
out  of  the  money  in  the  hands  of  the  treasurer,  it  was  held,  that  the 
proceeds  of  the  land  in  the  hands  of  the  treasurer  are  assets  for  the 
payment  of  the  debts  of  the  deceased,  and  must  bo  applied  accord* 
ingly.  The  treasurer  was  decreed  to  pay  the  funds  into  the  hands  of 
the  administrator  of  B.  C,  deceased.  Afallory's  Administrator  v. 
Craige,  73 

2.  Although  it  seems  doubtful  whether  it  would  not  be  the  better  prac- 
tice to  send  the  parties  to  the  Orphans  Court  for  a  final  settlement, 
yet  the  general  practice  appears  to  be  otherwise.    Ordinarily,  when 
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the  parties  are  before  the  court,  the  final  account  is  settled  in  Chan- 
cery, ib. 
See  Will,  4  to  8. 

ASSIGNMENT. 

1.  An  assignee,  under  the  act  entitled  "  an  act  to  secure  to  creditors  an 
equal  and  just  division  of  the  estates  of  debtors  who  convey  to  as- 
signees for  the  benefit  of  creditors,"  is  not  chargeable  with  interest  on 
the  dividend  in  his  hands  due  to  a  creditor,  although  he  may  have  de- 
layed settling  his  final  account  in  the  Orphans  Court  for  a  much 
longer  time  than  is  allowed  by  the  statute  for  that  purpose,  unless  the 
claim  of  the  creditor  to  hia  dividend  was  in  some  way  affected  by  the 
noncompliance  of  the  assignee  With  the  requirements  of  the  statute. 
Thmlinson  v.  Smallvfood,  2S6 

2.  The  statute  makes  it  the  duty  of  the  assignee  to  declare  the  dividends, 
and  make  distribution  without  any  order  or  decree  of  the  court  for 
that  purpose.  The  dividends  become  payable  •as  soon  as  there  is 
money  in  hand  for  the  purpose,  without  any  control  or  action  of  the 
coart.  The  statute  requires  no  notice  to  be  given  to  the  creditor — it 
is  his  duty  to  make  ap]>lication  to  the  assignee.  ib. 

3.  The  filing  of  a  final  account  is  not  intended  as  notice  to  the  creditor 
that  the  dividends  are  ready.  ib. 

4.  If  the  creditor  was  not  delayed  or  hindered  in  the  receipt  of  his  divi- 
dend by  the  delay  of  the  assignee  in  settling  his  final  account,  but 
failed  to  receive  his  pay  only  because  he  neglected  to  call  on  the  as- 
signee and  demand  it,  he  is  not  entitled  to  interest.  ib. 

5.  It  would  be  most  burthensome  and  unjust  to  lay  down  the  rule,  that 
it  is  the  duty  of  an  assignee  to  go  to  the  creditors,  and  tender  them 
tlieir  money,  and  that  on  failure  of  his  doing  so  the  assignee  should 
be  chargeable  with  interest  on  the  money  in  his  hands.  ib. 

See  DowEE,  1  to  4. 

ATTACHMENT. 
See  MoRTOAOE,  12. 

BEQUEST. 
See  Will. 

BRIDGES. 
See  Highway. 

BURTHEN  OF  PROOF. 
See  Will,  17. 

CHILDREN, 
See  Will,  9, 10, 11. 
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COMMISSIONS. 
See  ExKCUTOBS  avd  Admihistbatobb,  7. 

CONTRACT. 

See   AOBEEMENT. 

CONVERSION  OF  REAL  ESTATE  INTO  PERSONAL. 
See  Will,  4  to  8. 

CORPORATION. 

The  Sassez  Zinc  Company  agreed,  under  seal,  to  transfer  to  the  New 
Jersey  Zinc  Company  all  their  stock  and  all  their  property,  real  and 
personal.  Both  parties  applied  to  the  legislature,  and  procured  an 
act  authorizing  it  to  be  done.  Under  the  agreement  and  act,  the  Sus- 
sex Company  transferred  to  the  other  company  all  its  stock,  21,849 
shares,  not  issued  to  individuals,  and  all  its  stockholders  transferred 
all  their  shares,  26,151,  and  the  New  Jersey  Zinc  Company  issued  a 
like  amount,  48,000  shares,  of  their  own  stock  in  payment.  A  year 
afterwards,  while  three  of  the  directors  of  the  Sussex  Company  had 
not  yet  transferred  thirty  shares  out  of  the  48,000  to  the  Zinc  Com- 
pany, they  applied  to  the  legislature,  and  got  the  name  of  the  Sussex 
Company  changed  to  that  of  the  Franklinite  Company,  and  48,000 
shares  of  additional  stock,  and  then  also  transferred  the  said  thirty 
shares  of  old  stock. 

Held,  Ist.  That,  by  these  proceedings,  the  New  Jersey  Zinc  Company 
became  entitled  in  equity  to  all  the  property  owned  by  the  Sussex 
Company  at  the  time  of  the  transfer  of  the  stock,  and  that  Chancery 
will  protect  the  former  in  its  use.  The  New  Jersey  Zinc  Co.  v.  The 
Botion  Franklinite  Co.,  418 

.  2d.  That  the  Franklinite  Company,  as  regards  the  property  owned  by 
the  Sussex  Company  at  the  time  of  said  transfer  of  stock,  is  a  new 
corporation,  and  as  such  has  no  title,  either  equitable  or  legal,  to  the 
property  the  Sussex  Company  had  so  agreed  to  convey.  ib. 

.  3d.  If  the  Franklinite  Company  is  not  a  new  corporation,  but  the 
Sussex  Company  under  a  new  name,  then  the  increased  stock,  as  well 
as  the  old  stock,  belongs  in  law  and  equity  to  the  Zinc  Company,  as 
owners  of  the  old  stock.  ib. 

.  The  complainant  was  the  owner  of  a  farm,  through  which  the  defend- 
ants, the  Morris  and  Essex  Railroad  Company,  in  the  construction  of 
their  work,  made  an  excavation.  Commissioners  were  called,  under 
the  company's  charter,  to  assess  the  damages,  from  whose  award  the 
complainant  appealed.  Before  the  hearing  of  the  appeal,  H.  and  W., 
who  had  contracted  with  the  company  to  procure  the  right  of  way  for 
t'lem.  and  to  pay  the  expenses  of  it,  proposed  to  submit  the  matter  in 
diflerence  to  arbitration,  which  was  done.  By  the  charter  of  the 
company,  they  were  obliged  to  construct  and  keep  in  repair  suitable 
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wagonways  over  or  under  their  road  where  the  railroad  intersected 
any  farm.  During  the  deliberations  of  the  arbitrators,  the  oomplain- 
ant  stated  that  he  should  require  a  suitable  Wagonway  over  the  rail- 
road where  it  crossed  his  farm,  but  U.  and  W.  replied  that  this  was  a 
matter  with  which  the  arbitrators  had  nothing  to  do^  and  was  no  part 
of  the  submission.  This  view  was  assented  to  by  the  arbitrators  and 
both  parties.  The  arbitrators  made  their  award,  and  U.  and  W. 
waited  on  complainant  with  the  money  awarded  and  the  draft  of  a 
deed.  The  complainant  objected  to  signing  this  deed,  on  the  ground 
that  it  did  not,  in  express  terms,  reserve  all  his  rights  to  a  crossing; 
but  finally  executed  it,  on  being  assured  by  H.  and  W.,  one  of  whom 
was  a  lawyer,  that  such  rights  would  not  be  affected  by  the  instru- 
ment. The  company  having  failed  to  put  up  a  crossing  after  being 
legally  notified,  the  complainant  made  it  at  his  own  expense,  and,  by 
virtue  of  an  authority  contained  in  their  charter,  sued  them  at  law  for 
the  money  expended.  The  company  set  up  the  deed  as  a  bar  to  the 
recovery.  This  bill  was  tiled  to  reform  the  deed  and  enjoin  the  de- 
fendants from  interposing  it  as  a  defence  at  law.  The  company  filed 
a  demurrer  to  the  bill. 

Held  that,  as  between  the  company  and  the  complainant,  H.  and  W. 
were  the  agents  of  the  company  in  procuring  a  deed  for  the  complain- 
ant's land,  notwithstanding  the  fact  that  they  were  bound  by  a  con- 
tract with  the  company  to  procure  the  right  of  way  for  the  railroad 
over  complainant's  land,  and  that  representations  made  by  U.  and  W. 
to  complainant  are  to  be  regarded  as  made  by  the  company,  and  that 
the  company  are  estopped  from  setting  up  the  deed  for  any  purpose  so 
distinctly  repudiated  in  their  bargain.  Morris  and  Essex  Railroad  Co. 
V.  Orten,  469 

6.  That  the  company,  by  accepting  the  deed,  ratified  what  was  done  by 
H.  and  W.  in  their  behalf;  and  although  it  is  true  that  no  one  is 
bound  by  his  ratification  of  what  has  been  done  in  his  behalf,  unle;?* 
he  is  informed  of  all  the  circumstances,  yet  he  cannot  avail  himself  of 
the  benefit  of  the  act  except  cum  onere.  ib. 

6.  The  company  being  responsible  for  the  acts  of  their  agents,  such  a 
defence  would  be  wholly  inequitable  and  unjust.  The  complainant 
should  not  be  compelled  to  be  at  the  hazard  or  expense  of  litigating 
it.  Whether  the  company,  by  a  correct  construction  of  the  deed,  are 
released  from  the  liability  imposed  by  their  charter  to  construct  tht 
bridge — query.  ib. 

7.  The  injunction  granted  by  the  Chancellor  against  the  use  of  the  deed 
by  the  company  ais  a  defence  to  complainant's  suit  at  law,  held  a  suf- 
ficient protection  to  the  complainant,  without  determining  the  ques- 
tion of  his  right  to  have  the  deed  reformed.  ib. 

COSTS. 
See  Executors  and  Administratoes,  13;  Will,  16,  48. 

CREDITOR. 
1.   On  a  bill,  filed  by  a  judgment  creditor  against  the  debtor  and  oiher^ 
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prior  judgment  creditors  of  the  same  debtor,  alleging  that  the  debt  for 
which  complainant's  judgment  was  entered  was  fraudulently  con- 
tracted by  the  debtor,  in  purchasing  goods  of  complainant  with  intent 
to  subject  them  to  the  lien  of  the  execution  of  the  defendant's  relatives 
having  claims  against  him,  and  claiming  that  complainant  is  entitled 
to  have  the  articles  so  purchased  specifically, applied  to  the  satisfac- 
tion of  his  judgment,  it  was  held — 

That  complainant's  case  must  rest  upon  the  ground  of  fraud  in  the  pur- 
chase of  the  articles  from  complainant  which  vitiated  the  contract,  and 
prevented  any  change  in  the  ownership  of  the  chattels  ;  and  that  to 
sustain  the  case  upon  this  ground,  the  articles  must  have  been  pur- 
chased with  the  purpose  of  defrauding  the  complainaut,  or  the  credit 
must  have  been  obtained  by  false  and  fraudulent  representations  of 
material  facts  calculated  to  mislead  the  complainant,  and  upon  which 
he  acted  in  the  sale  of  the  goods.     Stoutenhurtjh  v.  Konkle,  33 

2.  If  the  debtor  purchased  the  goods  of  complainant  with  the  fraudulent 
design  of  subjecting  them  to  the  executions  of  his  near  relations  and 
other  friends  having  claims  against  him  however  just,  it  affords  a 
clear  case  f(»r  equitable  relief.  ib. 

3.  A  purchaser  gains  no  title,  and  acquires  no  right  of  retaining  goods,  if 
he  obtain  possession  by  gross  fraud  under  color  of  purchase,  whether 
on  credit  or  otherwise.  ib. 

4.  When  goods  are  sold  for  cash  on  delivery,  if  the  purchaser,  on  delivery 
of  the  goods  and  demand  of  payment,  refuses  to  pay  the  purchase 
money,  it  is  competent  for  the  vendor  at  once  to  reclaim  the  goods,  and 
seek  the  protection  of  a  court  of  equity  against  judgment  creditors  of 
the  vendee. 

In  such  a  case  no  title  passes.  The  condition  of  the  sale  is  violated,  ib. 

5.  If  ail  insolvent  purchaser,  concealing  his  insolvency  from  the  vendor, 
procures  goods  without  intending  to  pay  for  them,  the  property  in  the 
goods  will  not  bo  changed.  ib. 

6.  When,  however,  the  vendor  does  not  disaffirm  the  contract,  and  reclaim 
the  goods  as  his  own,  but  on  the  failure  and  absconding  of  the  vendee, 
issues  an  attachment  again.st  him  for  the  debt,  and  afterwards  obtains 
judgment  by  confession  against  him,  and  seeks  to  enforce  the  judg- 
ment by  claiming  an  equitable  lien  on  the  goods  sold,  that  is  an  affirm- 
ance of  the  contract,  and  there  is  no  principle  on  which  the  com- 
plainant is  entitled  to  that  relief  against  prior  judgment  creditors  of 
the  vendee  when  executions  have  been  levied  on  the  goods.  ib. 

See  ASSI0NXE5T,  1  to  5 ;  Marshallino  of  Securities,  1  to  6. 

DEATH. 
See  Pbesumptiox  or  Death. 

DEED. 

1.  On  a  bill  filed  to  reform  an  alleged  mistake  in  the  description  of  a  lot 
of  land  conveyed  by  deed  of  bargain  and  sale,  where  the  allegation  of 
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complainant  was,  that  the  deed  sought  to  be  reformed  was  made  to  cor- 
rect a  former  deed  between  the  same  parties,  which  was  erroneous  in 
conseqaence  of  a  mistake  of  the  parties  in  supposing  that  two  streets, 
at  the  intersection  of  which  the  lot  was  located,  intersected  each  other 
at  right  angles,  and  that  the  object  of  making  the  second  deed  was  to 
square  the  lots,  and.to  make  the  westerly  line  of  complainant's  lot  per- 
pendicular to  one  of  said  9treetA,  when  in  fact  the  land  conveyed  by 
the  second  deed  was  not  sufficient  for  the  purpose  intended,  and  that  to 
accomplish  that  object  would  require  complainant  to  have  nineteen  feet 
more  of  land  on  the  turnpike  than  was  actually  conveyed  to  him,  it 
was  held — 

That  although  there  was  some  parol  evidence  to  show  that,  at  the  time 
the  second  conveyance  was  made,  the  parties  supposed  it  would  square 
the  complainant's  lot  with  the  turnpike,  and  make  the  westerly  line 
perpendicular  thereto,  yet  where  there  is  no  evidence  to  show  that  the 
grantor  had  any  intention  to  convey  more  land  than  he  did  convey, 
or  that  he  would  have  sold  more  than  he  did,  unless  he  had  been  paid 
an  additional  price,  or  that  the  grantee  got  less  land  than  he  bargained 
for  or  paid  for.  the  deed  will  not  be  reformed.    Durant  v.  Bcieot^    411 

2.  A  deed  for  landn,  after  it  has  been  deliberately  reduced  to  writing,  ex- 
ecuted, acknowledged,  and  recorded,  and  has  remained  unquestioned 
for  many  years,  should  not  be  disturbed  or  made  different  from  what 
the  parties  made  it  on  any  feeble  or  inconclusive  evidence.  ib. 

3.  It  may  well  be  doubted  whether  a  court  should  even  attempt  to  reform  a 
deed  upon  verbal  testimony  alone  when  the  alleged  mistake  is  denied,  ib. 

4.  A  deed  conveys  to  the  Zinc  Company  "all  the  zinc  ores  in  the  follow- 
ing described  premises,"  describing  them  by  metes  and  bounds;  and 
then  adds,  "and  also  all  the  estate,  right,  and  title  of  the  said  parties 
of  the  first  part  in  the  before  described  premises." 

Meld  that  it  conveyed  all  right  of  the  parties  of  the  first  part  in  the 
described  premises.  The  New  Jersey  Zinc  Co.  v.  The  Boiton  Franllin- 
ite  Co.,  418 

5.  A  deed  conveys  to  the  grantee  all  the  zinc  and  other  ores,  except  the 
ore  called  franklinite  and  iron  ore,  where  it  exists  separate  from  the 
zinc,  "  to  have  and  to  hold  all  the  zinc  and  other  ores,  except  the  ore 
called  franklinite,  where  it  exists  separate  and  distinct  from  the  zinc." 
Held,  that  the  deed  conveys  all  the  %ino  ores  when  the  franklinite  was 
mixed  mechanically  with  the  zinc,  ib. 

6.  A  deed  conveys  all  the  zinc  and  other  ores,  and  excepts  the  ore  called 
franklinite ;  the  complainant  claims  a  vein  of  ores  as  passing  by  the 
name  of  zinc,  the  defendants  claim  the  same  vein  as  excepted  under 
the  name  of  franklinite. 

Held,  that  what  was  meant  by  the  word  zinc  might  be  explained  by 
evidence  dehors  the  deed,  and  that  under  such  evidence  the  vein  in 
dispute  passed  under  the  name  of  zinc,  ib. 

7.  To  arrive  at  the  true  construction  of  the  word  "premises,"  as  used  in 
this  deed,  it  is  competent  for  the  court  to  resort  to  the  previous  written 
agreement  between  the  parties,  in  fulfilment  of  which  the  deed  was 
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made,  to  ascertain  from  that  what  the  grantors  intended  to  convey. — 
Per  Bbow5,  J.  ib. 

See  CoRPOBATiov,  1  to  7;  Evidevce,  1,  2. 

DEMURRER. 
See  Parties,  1 ;  Specific  Peeformaxce,  1,  2,  3 ;  Admihi8tratob8,  1  to  6. 

DIVORCE. 

1.  It  is  a  well  settled  rule  of  this  court  that,  in  questions  of  divorce,  guilt 
cannot  be  establi  shed  by  the  unsupported  testimony  of  either  of  the 
parties.     0ummin9  v.  Cu^mmiiM^  138 

2.  Although  delay  in  bringing  a  suit  for  divorce,  after  the  discovery  of 
the  commission  of  the  offence  which  is  the  ground  of  the  divorce,  of 
itself  constitutes  no  bar,  yet  it  is  a  circumstance  always  open  to  obser- 
vation, and  may,  and  in  many  cases  ought  to  determine  the  court 
against  granting  relief.  ib. 

3.  There  is,  however,  a  difference  in  the  application  of  the  principle  as 
against  the  husband  or  the  wife,  as  agaiust  the  latter  the  delay  will 
rarely  furnish  evidence  of  condonation  or  connivance.  ib. 

4.  It  is  in  accordance  with  the  soundest  principles  of  public  policy  and  of 
morality  that  a  wife,  while  living  in  a  state  of  separation  from  her  hus- 
band, in  silent  submission  to  her  wrongs,  shall  not  be  debarred  by  any 
lapse  of  time  from  the  protection  to  which  she  might  otherwise  be  en. 
titled  whenever  the  husband  shall  disturb  her  peace  by  an  attempted 
exercise  of  his  marital  rights.  ib- 

5.  In  a  suit  for  divorce,  instituted  by  the  wife,  where  it  appears  that  the 
jfurties  have  already  been  divorced  by  a  decree  of  a  court  of  Indiana, 
in  a  proceeding  instituted  by  the  husband,  the  wife  has  no  title  to  the 
aid  of  this  court.     ICirrigan  v.  Kirrigan,  14<^ 

6.  When  it  appears,  by  the  record  of  the  proceedings  in  Indiana,  that  the 
court  had  jurisdiction  both  of  the  parties  and  of  the  subject  matter, 
that  the  defendant  appeared  by  counsel,  and  has  received  from  the 
clerk  of  that  court  the  sum  awarded  her  in  that  suit  for  alimony,  she 
will  not  now  be  permitted  to  impugn  the  decree  on  the  ground  that  it 
was  fraudulently  obtained.  ib. 

7.  When  it  appears,  to  the  satisfaction  of  the  court,  that  the  proceedings 
have  not  been  instituted  by  the  wife  in  good  faith  for  the  purpose  of 
obtaining  a  divorce,  but  for  the  mere  purpose  of  collecting  money 
from  her  husband,  or  compelling  him  to  support  her,  alimony  will  be 
denied,  and  a  writ  of  ne  exeat  previously  issued  will  be  quashed.      ib. 

8.  On  a  petition  for  divorce,  filed  by  a  wife  against  her  husband  on  the 
ground  of  adultery,  when  the  only  proof  of  the  guilt  of  the  hus- 
band is.  that  within  six  months  after  his  marriage,  he  was  affected 
with  veneral  disease,  the  evidence  is  not  of  itself  sufficient  to  justify  a 
decree.     Mount  v.  Mount,  1(>2 

9.  When  facts  relied  on  aie  susceptible  of  two  or  more  interpretations, 
any  one  of  which  is  cousistent  with  the  defendant's  innocence,  ihey 
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will  not  be  sDflBcient  to  mtablish  gQilt  ThoDgh  it  is  not  necasiary  to 
prove  the  direct  fact  of  adultery,  it  is  necessary  to  show  that  adultenr 
is  the  only  necessary  conclusion  from  the  facts  of  the  case.  ib. 

10.  When  the  defendant  was  examined  as  a  witn'ess.  and  denied  that 
since  his  marriage  he  has  had  connection  with  any  other  woman  than 
his  wife,  although  his  evidence  is  not  entitled  to  the  weight  due  to  the 
testimony  of  a  fair  and  impartial  witness,  it  is  nevertheless  entitled  to 
some  weight,  and  in  a  case  of  this  kind  is  at  least  sufficient  to  over- 
come the  effect  of  the  evidence  on  the  part  of  the  complainant.  ib. 

DOMICIL  OF  INTESTATE. 
See  Executors  astd  Admibistbatobs,  1  to  6. 

DOWER. 

1.  On  an  application  on  behalf  of  an  infant  devisee  to  this  court  to  set 
aside  the  report  of  oomniifwioners  assigning  dower  to  the  widow  of  tes- 
tator, on  the  ground  of  inequality  and  illegality  in  the  mode  of  mak- 
ing the  assign  men  t,  it  was  held — 

That  the  statute  authorizing  the  assignment  of  dower  by  commissioners 
was  not  designed  to  affect  the  legal  rights  or  interests  of  the  parties  m 
the  subject  matter,  nor  to  deprive  either  party  of  any  protection  against 
an  infringement  of  those  rights.  It  was  designed  to  leave  the  power 
of  the  court  over  the  proceedings  of  the  commissioners  so  broad  and 
unlimited  as  to  afford  to  all  parties  concerned  as  full  protection  to  their 
rights  as  they  were  entitled  to  under  the  subsisting  modes  of  procedure, 
either  at  law  or  in  equity.     In  matter  of  Ann  Oarrison^  393 

2.  The  court  must  have  power  under  the  statute  to  administer  all  the  re- 
lief, legal  or  equitable,  against  an  illegal  or  unjust  assignment  of  dower 
to  which  the  dowereas  or  the  tenant  was  previously  entitled.  Relief 
may  be  granted,  at  the  instance  of  either,  against  any  act  of  the  com- 
missioners prejudicial  to  the  legal  rig'.its  of  any  party  concerned  in  the 
proceedings.  ib. 

3  In  this  case  testator  devised  to  his  son  and  to  each  of  his  three  grand- 
children distinct  farms  and  portions  of  real  estate  subject  to  the  widow's 
right  of  dower.  The  commissioners  assigned  an  entire  farm,  which  was 
devised  to  one  of  the  minors,  as  a  portion  of  the  widow's  dower.  Nearly 
one  half  of  the  land  devised  to  this  minor  was  assigned  to  the  widow 
for  her  dower,  and  much  less  than  one-third  in  value  of  the  land  of 
other  devisees  was  so  assigned,  although  the  whole  land  assigned  to  the 
widow  did  not  exceed  one-third  of  the  whole  land  of  which  testator 
died  seized.  Held  that  the  assignment  was  illegal.  No  more  than 
one-third  of  the  land  of  each  tenant  must  be  assigned  to  the  widow  for 
her  dower.  il>. 

4.  Each  of  the  tenants  is  equally  entitled  to  relief,  whether  the  assign- 
ment is  illegal  and  unequal,  as  between  the  widow's  dower  and  th*» 
entire  estate,  or  only  as  between  thu  dower  and  the  interest  of  the 
several  tenants  individually.  ib. 
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EASEMENT. 
See  HiaHWAY. 

EQUITABLE  ASSIGNMENT. 
See  MECHAiric*8  LiEir,  3,  4,  5. 

ESTATE. 
See  CoEPOBATioK,  1,  2,  3;  Husband  and  Wire,  1  to  7. 

ESTOPPEL. 
See  Corporation,  4  to  7. 

EVIDENCE. 

1.  Where  a  bill  is  filed  to  avoid  a  deed,  on  the  ground  that  it  was  never 
delivered  to  the  grantee,  but  was  fraudulently  and  clandestinely  taken 
from  his  possession,  and  the  defendants  (the  heirs  of  the  grantee)  have 
no  personal  knowledge  of  the  delivery  of  the  deed,  and  can  only  an- 
swer as  to  their  information  and  belief,  and  the  answer  contains  no 
positive  denial  of  the  fact  which  is  distinctly  alleged  and  charged  in  the 
bill,  and  therefore  not  evidence  in  the  defendant's  favor  upon  that 
point,  the  complainant  is  not  required  to  increase  the  weight  of  his 
evidence  to  overcome  the  answer.     Benson  v.  Woolverton,  158 

2.  The  fact  of  the  possession  of  a  deed  by  the  grantee,  duly  executed  and 
acknowledged  by  the  grantor,  is  presumptive  evidence  of  the  delivery 
of  the  deed  at  the  date  of  the  acknowledgment.  That  presumption  is 
to  be  overcome  by  counter  evidence  of  superior  weight.  The  uncorro- 
borated evidence  of  the  grantor  is  not  sufficient  for  that  purpose,     ib. 

See  Practice,  4;  Deed,  1  to  7;  Divorce,  1,  8,  9,  10;  Will,  10,  12, 13, 17 
to  20,  25,  26,  29  to  33,  39,  40,  63,  57. 

EXECUTION. 
See  Judgment. 

EXECUTORS  AND  ADMINISTPwATORS. 

1.  J.  A.  M.,  domiciled  in  New  Jersey,  died  intestate.  Letters  of  adminis- 
tration on  her  estate  were  granted  to  the  complainant,  in  the  place  of 
the  domicil  of  the  intestate.  The  defendant,  a  brother  and  one  of  the 
next  of  kin  of  the  intestate,  obtained  possession  of  some  of  the  per- 
sonal property  of  the  deceased,  consisting  of  bonds  and  stock  of  the 
Buffalo,  New  York,  and  Erie  Railroad,  a  bond  of  the  New  York  and 
New  Haven  Railroad  Company,  and  a  note  or  notes  of  a  brother  of 
the  intestate,  who  resided  in  New  Jersey,  and  procured  administration 
of  the  personal  estate  of  the  intestate  to  be  granted  to  him  by  the  sur- 
rogate of  the  city  and  county  of  New  York.  Complainant  filed  his 
bill  in  this  court  against  the  defendant  alleging  the  above  facte,  and 
also  that  defendant  had  received  other  considerable  sums  of  money  in 
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New  York  m  adminUtrator ;  that  there  were  no  dehta.  and  praying  a 
discovery  and  account  of  the  amonnt  in  the  defendant's  hands,  and  a 
decree  that  he  pay  over  snch  amount  to  the  complainant.  On  a  de- 
murrer to  this  hill,  it  was  held — 

That,  as  the  intestate  left  assets  hoth  in  New  York  and  in  this  state, 
administration  was  rightfully  granted  in  both  sutes,  although  the 
rigl4  of  succession  to  the  personal  estate  is  to  be  regulated  by  the  law 
of  the  domicil.     Banta  v.  Moore,  97 

2.  Administration  of  the  estate  must  be  in  the  jurisdiction  in  which  pos- 
session of  it  was  taken  and  held  under  lawful  authority;  and  when 
there  are  two  administrators  in  different  countries,  each  portion  of  it 
must  be  administered  in  the  country  where  possession  of  it  was  so 
taken.  ib. 

3.  The  person  to  whom  administration  is  granted  is  bound  to  administer 
the  estate  and  pay  the  debts  of  the  deceased.  His  duties  remain  the 
same  though  the  intestate  may  have  been  domiciled  elsewhere.  The 
right  of  administration  is  irrespective  of  the  domicil  of  the  intestate,  ib. 

4.  The  validity  of  the  letters  of  administration  in  New  York  not  being 
called  in  question,  the  claim  of  the  complainaqt,  that  the  defendant 
having  as  such  foreign  administrator  collected  funds  of  the  intestate, 
is  bound  to  account  for  them  to  the  administrator  in  this  state,  to  be 
administered  here,  is  without  foundation  in  principle.  ib. 

5.  The  bill  alleges  that,  as  to  one  or  more  of  the  securities  taken  and 
held  by  defendant,  the  debtor  resided  and  still  resides  in  this  state. 
The  foreign  administration  gave  no  title  to  these  securities  as  against 
the  administrator  in  this  state.  The  bill  prays  a  discovery  and  account 
as  to  these  securities,  and  for  that  purpose  it  can  be  maintained.       ib. 

6.  The  demurrer  is  too  general ;  it  is  applied  to  the  whole  bill,  but  is 
good  as  to  part  only,  and  must  be  overruled.  ib. 

7.  Wliere  the  amount  of  commissions  allowed  the  executors  is  grossly  in- 
adequate, it  is  the  duty  of  the  Ordinary  to  substitute  his  own  judg- 
ment, and  exercise  his  own  discretion  upon  the  subject  matter.  Andtr- 
son  V.  Berry,  233 

8.  When  executors,  being  authorized  by  the  will  of  their  testator  to  sell 
his  real  estate,  advertised  for  sale  his  farm,  which  was  sold  at  public 
auction  to  one  S.,  who  purchased  at  the  request  of  one  of  the  execu- 
tors, who  was  the  real  purchaser,  for  the  sum  of  $4500.  The  purchaser 
did  not  sign  the  contract  of  sale,  nor  were  the  other  conditions  com- 
plied with  at  the  time,  on  account  of  objections  to  the  sale  made  by 
the  other  executors,  but  before  the  day  named  by  the  conditions  of 
sale  the  real  purchaser  took  possession  of  the  farm,  contracted  for  the 
sale  of  a  part  of  it,  and  put  the  purchaser  in  possession,  and  on  the 
day  and  at  the  place  appointed  for  giving  the  deed  he  appeared,  in 
compliance  with  the  conditions,  prepared  to  complete  the  purchase, 
but  the  other  executors  refused  to  make  the  title.  After  repeated  un- 
successful efforts,  during  nine  months,  to  procure  the  title,  the  pur- 
chaser gave  notice  to  his  co-executors  that  he  would  no  longer  hold 
himself  responsible  for  the  purchase,  and  requested  them  to  resell  the 
property. 


INDEX.  673 


About  a  year  afterwards  the  purchaser  was  cited  before  the  Orphans 
Court  by  his  co-execators  to  render  an  account  of  his  administration, 
and  was  ordered  by  the  court  to  file  an  account  within  twenty  days, 
charging  himself  with  $4500,  the  purchase  money  of  the  farm,  as  as- 
sets in  his  hands. 

On  an  appeal  from  the  decree  of  the  Orphans  Court  it  was  luld — 
That  there  was  clearly  no  valid  contract  of  sale ;  treating  the  executor 
as  a  stranger  to  the  estate,  the  fact  that  the  purchaser  refufted  to  sign 
the  conditions  because  one  of  the  executors  refused  to  ratify  the  sale, 
is  cooclusiTe  on  that  point.     Skillman  v.  Skillman,  388 

9.  That  no  subsequent  act  of  the  purchasing  executor  bound  him.  His 
taking  possession  of  the  farm,  contracting  verbally  for  the  sale  of  a 
part  of  it,  and  putting  the  purchaser  in  possession,  were  manifestly 
done  in  good  faith  with  the  expectation  of  obtaining  the  title.  Hav- 
ing failed  in  that,  he  cannot  be  bound  by  these  acts  as  part  perform- 
ance or  as  an  acknowledgment  of  his  liability  as  purchaser.  ib. 

10.  The  execution  of  the  deed  by  the  other  executors  a  year  after  the  pur- 
chase was  made,  and  leaving  it  at  the  office  of  the  attorney  of  the 
purchaser  after  he  had  given  distinct  notice  that  he  would  not  accept 
the  title,  was  a  mere  nullity.  ib. 

11.  The  purchase  of  the  property  by  one  of  the  executors  was  clearly  ille- 
gal. He  would  acquire  no  valid  title  if  the  deed  was  delivered.  If  he 
had  accepted  the  title,  and  agreed  to  pay  the  price,  he  might  not  be 
permitted  in  equity  to  disavow  the  act  and  refuse  to  pay  the  purchase 
money.  But  no  court  would  require  an  executor,  against  bis  will,  to 
act  in  violation  of  his  duty  or  to  accept  an  invalid  title.  ib. 

12.  Neither  the  Orphans  Court  nor  this  court  has  any  power  to  enforce  a 
specific  performance  of  the  contract,  even  if  the  executor  was  bound 
in  equity  to  a  specific  performance.  That  question,  as  well  as  the 
question  of  the  liability  of  the  executors  for  a  failure  to  sell  the  land 
and  settle  the  estate,  belongs  to  another  tribunal.  ib. 

13.  The  decree  of  the  Orphans  Court  was  in  all  things  reversed,  but  no 
costs  were  allowed  to  either  party,  as  against  the  other,  nor  were  costs 
awarded  to  either  party  out  of  the  estate.  ib. 

See  Assets,  1,  2 ;  Obphahs  Court,  3,  4 ;  Parties,  1 ;  Spscinc  Perform- 
ance, 1,  2,  3 ;  Will,  4  to  8. 

FOREIGN  ADMINISTRATION. 
See  Executors  Xnd  Administrators,  1  to  6. 

FRAUD. 

1.  On  a  bill  tiled  by  defendants  in  attachment,  and  a  subsequent  judgment 
creditor  of  the  defendants  in  attachment,  against  the  purchaser  at  a 
sale  of  the  defendant's  real  estate,  male  by  the  auditors  in  attachment 
to  set  aside  the  sale  on  account  of  an  imperfect  description  of  the  pro- 
perty in  the  advertisement  of  the  sale,  and  gross  inadequacy  of  price, 
it  was  held  that  the  fact  that  property  worth  (12,000  is  struck  off  and 
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Bold  at  a  public  sale  for  $400,  affords  in  iteelf  very  strong  ground  for 
equitable  relief.  It  is  such  gross  inadequacy  of  price  as  to  shock  the 
conscience,  and  to  amount  in  itself  to  strong  evidence  of  fraud.  Hodg- 
son  V.  Farrell,  iv8 

2.  The  fact  that  die  advertisement  was  so  framed  as  to  mislead,  so  that  no 
one  not  acquainted  with  the  premises  could  have  conjectured,  from  the 
advertisement,  what  the  property  was  that  was  intended  to  be  sold,  in 
connection  with  the  fact  that  there  were  no  bidders  at  the  sale  but  the 
purchaser,  and  that  the  property  was  sold  at  a  very  inadequate  price, 
makes  the  sale  constructively  fraudulent  as  against  the  defendant  in 
execution  or  others  having  liens  upon  the  property,  and  on  that  account 
constitutes  a  ground  of  equitable  relief,  although  the  advertisement 
may  be  a  technical  compliance  with  the  requirement  of  the  statute  so 
far  as  to  vest  a  valid  title  in  the  purchaser.  ib. 

3.  When,  however,  it  appears,  by  the  bill  and  answer  taken  together,  that 
on  account  of  other  encumbrances  on  the  premises  they  really  brought 
a  much  higher  price  than  that  at  which  they  were  struck  oflF  to  the 
purchaser,  and  that  a  resale  cannot  benefit  the  judgment  creditor  at 
whose  instance,  and  mainly  for  whose  benefit  the  injunction  was 
issued,  such  resale  will  not  be  ordered,  and  the  injunction  will  be  dis- 
solved, ib. 

4.  The  interest  of  the  defendant*  in  attachment  can  in  no  wise  be  affected 
by  the  price  at  which  the  property  was  sold,  except  as  it  leaves  a  larger 
amount  of  their  debts  unpaid,  and  that  alone  constitutes  no  good 
ground  for  equitable  relief.  ib. 

HIGHWAY. 

1.  When  an  act  of  the  legislature  authorized  commissioners,  thereby  ap- 
pointed, to  select  a  site  for  a  bridge  over  the  Passaic  river,  within  cer- 
tain limits  in  the  city  of  Newark,  and  to  erect,  or  cause  to  be  erected 
a  bridge  over  the  said  river,  and  to  lay  out  a  road  four  rods  wide  from 
the  court-house  in  Newark  to  the  place  where  the  bridge  was  to  be 
built,  and  the  commissioners,  having  located  the  bridge,  and  provided 
for  its  erection,  proceeded  to  lay  out  the  road,  and  by  the  survey  and 
return  of  which,  recorded  as  required  by  the  act,  it  appeared  that  the 
highway  was  laid  out  to  "  the  west  end  of  the  bridge  " — 

Held,  that  inasmuch  as  the  survey  carries  the  highway  to  the  river, 
wherever  the  river  is  found  there  the  highway  extends.  If  the  shore 
is  extended  into  the  water  by  alluviaL  deposits,  or  is  filled  in  by  the 
proprietor  of  the  soil,  the  public  easement  is,  by  operation  of  law,  ex- 
tended from  its  former  terminus  over  the  new  made  land  to  the  water. 
Newark  Lime  and  Cement  Co.  v.  Mayor  and  Council  of  Newark^        64 

2.  The  owner  of  the  soil,  even  when  his  title  is  unquestioned,  cannot,  by 
filling  in,  and  thus  extending  his  land  towards  the  water,  obstruct  the 
public  right  of  way  to  the  river.  ib. 

3.  The  highway  being  required  to  be  sixty-six  feet  wide,  and  the  bridge 
being  only  required  to  be  thirty-tWo  feet  wide,  if  in  progress  of  time 
it  had  been  found  the  interest  of  the  bridge  proprietors  to  widen  th« 
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bridge  to  sixty-six  feet,  it  is  not  perceived  why  they  may  not  lawfully 
have  done  so,  and  required  the  full  width  of  the  highway  for  that 
purpose.  The  public  could  not  justly  have  contracted  the  highway  to 
the  prejudice  of  the  proprietors,  nor,  on  the  other  hand,  can  the  proj 
prietors,  by  leaving  a  part  of  the  highway  unappropriated,  impair  the 
rights  of  the  public,  much  less  can  they  despoil  the  public  of  their 
rights  by  claiming  title  hostile  to  those  under  whom  they  claim.      ib. 

4.  The  proprietors  of  the  bridge  may  be  deemed  to  have  the  right  to  the 
enjoyment,  for  the  purposes  of  the  trust  committed  to  them,  of  the  whole 
terminus  of  the  highway  upon  the  river.  This  seems  necessarily  in- 
volved in  the  right  of  constructing  a  bridge  for  the  accommodation  of 
the  highway  across  the  river  to  any  width  they  may  deem  proper  over 
thirty  two  feet;  but  this  possession  was  not  independent  of  or  hostile 
to  the  public  right,  and  no  right  adverse  to  the  public  could  be  ac- 
quired under  it.  ib. 

5.  If.  under  such  circumstances,  the  bridge  proprietors,  or  those  claiming 
under  them,  set  up  title  adverse  to  the  public  easement,  and  especially 
if  they  invoke  the  aid  of  a  court  of  equity  to  protect  them  in  the  enjoy- 
ment of  such  pretended  right,  it  becomes  them  to  show  conclusively 
the  existence  of  the  right,  and  how  they  acquired  it.  ib. 

6.  When  the  Morris  Canal  Company  take  land  under  their  charter  the 
whole  present  interest  is  vested  in  them,  and  that  whether  they  take 
by  c.ndemnation  or  by  deed.     Barnctt  v.  Johnson,  481 

7.  In  such  case  the  prior  owner  has  no  interest  in  the  land  taken  by  the 
company  which  he  can  protect  by  injunction.  ib. 

8.  Two  clases  of  rights,  originating  in  nece-'sity,  spring  up  coeval  with 
every  highway;  the  first  relates  to  the  public  passage;  the  second, 
equally  perfect,  but  subordinate  to  the  first,  relates  to  the  adjacent 
owners.  Among  the  latter  is  that  of  receiving  from  the  public  high- 
way light  and  air.  ib. 

9.  The  Morris  canal  is  a  public  highway.  It  is  not  the  less  a  highway 
because  of  the  tolls  and  by  reason  of  its  being  subject  to  the  regulations 
of  the  company.  ib. 

10.  Owners  of  land  adjacent  upon  the  Morris  canal  have  the  privilege  of 
receiving  from  it  light  and  air;  provided,  in  so  doing,  they  do  not  in- 
terfere with  the  most  convenient  use  of  the  canal  as  a  public  highway, 
or  with  any  of  the  regulations  of  the  directors  made  bona  fide  for  that 
purpose.  ib. 

11.  The  complainant  owned  a  lot  in  the  city  of  Newark  adjacent  upon  tjie 
line  of  the  Morris  canal,  and  built  a  house  touching  the  line,  with  win- 
dows facing  the  canal.  Held^  that  this  court  will  restrain  the  defend- 
ant, holding  under  the  company,  from  erecting  a  building  over  the 
canal  so  as  to  shut  up  the  complainant's  windows.  ib. 

HUSBAND  AND  WIFE. 

1.  The  husband  is  a  necessary  party  to  a  bill  filed  by  the  grantee  of  the 
husband  against  the  wife  for  the  partition  of  lands  alleged  to  havtt 
been  held  by  the  husband  and  wife  as  tenants  in  common.    The  wife 
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can  only  defend  the  snit  jointlj  with  her  husband,  except  imder  spe- 
cial circomstancefi.    MeDermoit  ▼.  Frtneh,  78 

2.  A  wife,  thoagh  living  separate  from  her  hosband,  even  thoogh  she 
^       has  been  separated  by  deed,  cannot  be  aned  alone :  her  husband  mnst 

be  joined,  if  only  for  conformity.  ib. 

3.  If  an  efltate  in  fee  be  given  to  a  man  and  his  wife,  or  a  joint  purchase 
be  made  by  them  during  covertare,  they  are  neither  properly  joint 
tenants  nor  tenants  in  common,  for  they  are  in  law  bat  one  person, 
and  cannot  take  by  moieties.  They  are  both  seised  of  the  entirety,  and 
neither  can  saU  without  the  consent  of  the  other,  and  the  survivor 
takes  the  whole.    A  conveyance  by  either  alone  is  inoperative.        ib. 

4.  The  estate  thus  vested  in  the  husband  and  wife  by  a  conveyance  to 
them  during  covertare  is  not  affected  by  the  act  of  1812  respecting 
joint  tenants  and  tenants  in  common  (Nix.  Dig.  136,  {  34).  That  act 
extends  to  joint  tenancies  only,  and  not  to  tenancies  by  entireties,  ib. 

5.  But  when  an  estate  is  conveyed  to  a  man  and  woman  before  marriage, 
who  afterwards  intermarry,  as  they  took  by  moieties  they  will  con- 
tinue to  hold  by  moieties  after  marriage.  ib. 

6.  So  it  seems  that  a  husband  and  wife  may,  by  express  words,  be  made 
tenants  in  common  by  gift  to  them  during  coverture.  ib. 

7.  When  a  bill  for  partition  alleges  that  the  husband  and  wife  were 
seized  as  tenants  in  common  by  virtue  of  a  conveyance  to  them  made 
during  coverture,  that  fact  is  not  necessarily  inconsistent  with  the 
creation  of  a  tenancy  in  common,  and  on  demurrer  to  such  a  bill  it 
will  be  assumed  that  apt  words  were  used  in  the  conveyance  for  that 
purpose.  If  in  truth  the  conveyance  was  made  to  the  husband  and 
wife  during  coverture,  and  apt  words  for  the  creation  of  a  tenancy  in 
common  were  not  used,  the  fact  should  be  shown  by  way  of  plea.    ib. 

8.  A  married  woman,  owning  real  estate  by  devise  from  her  father,  ob- 
tained an  injunction  against  a  purchaser  of  the  real  estate  under  exe- 
cution against  her  husband,  restraining  him  from  proceeding  with  a 
suit  at  law  to  recover  the  possession  of  the  property.  On  a  motion  to 
dissolve  this  injunction,  it  was  held,  that  as  the  wife's  claim  to  protec- 
tion was  founded  on  her  allegation,  that  by  her  father's  will  the  real 
estate  was  devised  to  her  sole  and  separate  use,  and  that  her  hosband 
had  no  estate  in  the  land  which  could  be  the  subject  of  a  levy  and  sale 
at  law :  if  that  be  so,  the  wife  has  a  valid  and  complete  defence  at 
law,  and  there  is  no  need  of  the  intervention  of  this  court  to  protect 
her  interest.     Emery  v.  Vaiisickel,  144 

9.  The  claim  of  the  wife,  that  if  the  purchaser  under  the  executions  be 
permitted  to  proceed  with  his  suit,  it  would  result  in  defeating  the  in- 
tention of  testator  as  to  his  widow,  by  depriving  her  of  the  home 
which  by  the  will  he  directed  she  should  enjoy  with  his  daughter  on 
the  premises  in  question,  cannot  avail  her  in  this  suit.  So  fai  as  these 
considerations  establish  any  legal  right  in  the  widow,  they  are  avail- 
able only  in  her  behalf  and  at  her  instance.  The  complainant  cannot 
by  her  bill  enforce  the  legal  or  equitable  rights  of  another.  ib. 

10.    When  a  married  woman,  with  the  consent  of  her  husband,  contracted 
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fcfr  the  purchase  of  a  lot  of  land,  which  was  afterwards  conveyed  to 
the  hosband,  who  paid  the  purchase  money  and  erected  a  house  on  the 
lot,  part  of  the  cost  of  which  was  paid  by  the  husband,  and  the 
balance  was  secured  by  his  bond  and  mortgage  on  the  premises,  which 
was  afterwards  paid  by  the  wife  by  money  derived  from  her  own  earn- 
ings— 

Held,  that  these  circumstances  fail  to  establish  any  resulting  trust  in 
the  wife,  or  show  any  interest  in  the  property  in  her,  paramount  to  the 
title  of  the  husband.    SkiUman  v.  SkUlman,  478 

11.  By  the  common  law,  the  earnings  of  the  wife  by  the  product  of  her 
skill  and  labor  belong  to  the  husband.  They  do  not  become  the  pro- 
perty of  the  wife,  even  in  equity,  without  a  clear,  express,  irrevocable 
gift,  or  some  distinct  affirmative  act  of  the  husband  divesting  himself 
of  them  or  setting  them  apart  for  her  separate  use.  ib. 

12.  An  injunction,  which  had  been  allowed  at  the  instance  of  the  wife,  to 
prevent  a  judgment  creditor  of  the  husband  from  satisfying  his  judg- 
ment out  of  the  land,  hisld  to  have  been  properly  dissolved.  ib. 

See  Divorce  ;  Will,  58  to  62. 

INFANT. 

1.  It  is  only  when  a  minor  has  no  other  means  for  his  education  and 
maintenance  that  the  Orphans  Court  is  empowered  by  the  statute  to 
order  the  sale  of  his  lands.    Morris  v.  Morrii,  239 

2.  Where  the  parent  is  of  sufficient  ability  to  maintain  and  educate  the 
infant,  as  a  general  rule,  the  lands  of  the  latter  should  not  be  sold  for 
that  purpose*  ib. 

3.  There  may  be  such  a  disparity  between  the  fortune  of  the  minor  and 
the  pecuniary  circumstances  of  the  father  as  Would  make  it  proper 
that  the  fortune  of  the  child  should  contribute  to  his  own  support,   ib. 

4.  The  principle  which  should  govern  the  court  in  making  the  order 
should  be  the  same  as  has  been  adopted  in  chancery  in  like  cases,    ib. 

INJUNCTION. 

1.  When  an  injunction  is  applied  for,  theresnonkl  be  a  special  affidavit 
of  the  truth  of  all  the  material  facts  upon  which  the  application  is 
founded.  An  injunction  issued  upon  the  common  affidavit  in  the 
form  ordinarily  annexed  to  an  answer  will  be  dissolved  very  much  as  a 
matter  of  course.     Youngblood  v.  Schamp,  42 

2.  The  facts  need  not  be  proved  by  the  affidavit  of  the  complainant.  When 
the  material  facts  are  not  within  his  knowledge,  they  should  be  veri- 
fied by  the  oath  or  affirmation  of  some  person  who  has  a  knowledge  of 
the  facts,  or  duly  verified  copies  of  private  instruments  or  of  records 
may  be  annexed  to  the  bill  when  such  is  the  appropriate  mode  of 
proof.  ib. 

3.  In  bills  charging  fraud,  and  praying  a  discovery,  or  in  any  case  where, 
in  the  nature  of  things,  positive  proof  cannot  be  expected,  the  addi- 
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tional  verification  may  be  dispensed  with,  and  the  injonction  may 
issae  on  the  affidavit  of  complainant  foanded  on  belief  alone.  ib. 

4.  If  complainant  is  absent,  or  his  affidavit  for  any  reason  cannot  be 
procured,  it  may  be  sworn  to  by  the  attorney  of  complainant  or  by 
any  person  acquainted  with  the  facta.  ib. 

5.  Where  the  bill  is  filed  by  a  corporation,  the  officer,  or  other  person 
who  has  the  principal  personal  knowledge  of  the  facts,  should  swear 
to  them.  ib. 

See  AoBEEKEirT,  1  to  7 ;  Fraud,  2 ;  Hiohwat,  6  to  11 ;  Husband  aitd  Wifb, 
12 :  Marshalliho  of  Securities,  1  to  6 ;  Mistake,  1  to  4 ;  Sale  of 
La5d,  1. 

INSANITY. 
See  Will,  14»  15. 

INTEREST. 

See  ASSIGNKEKT,  1  to  5 ;   USURT. 

INTERPLEADER. 
See  Mechahio's  Lien,  1. 

JUDGMENT. 

1.  On  a  bill  to  foreclose  a  mortgage,  it  appeared  that  C,  one  of  defendants, 
recovered  a  judgment  against  K.,  the  mortgagor,  on  the  23d  of  Janu- 
ary, 1858,  but  took  out  no  execution  thereon  until  June  25th,  1862. 
Complainant's  mortgage  was  recorded  on  the  26th  of  December,  1859, 
and  in  June,  1861,  several  other  judgments  were  recovered  against  the 
mortgagor,  on  which  executions  were  promptly  taken  out  and  levied 
on  the  mortgaged  premises.  On  a  dispute  about  the  priority  of  these 
several  encumbrances,  it  was  field — 

That  C,  by  neglecting  to  issue  an  execution  on  his  judgment  until  after 
executions  had  been  issuedon  the  junior  judgments,  had  lost  his  priority, 
not  only  over  the  younger  judgments,  but  also  over  the  complainant's 
mortgage,  which  was  entitled  to  priority  over  the  younger  judgments. 
The  history  of  the  legislation  of  this  state  regulating  the  priority  of  ex- 
.  ecutions  reviewed.     CUment  v.  Kaighn,  47 

2.  Although  the  statute  (Nix.  Dig.  724,  J  9.)  in  terms,  relates  merely  to 
the  title  which  a  purchaser  by  virtue  of  a  sheritf' s  sale  under  an  exe- 
cution at  law  shall  acquire,  the  operation  of  it  cannot  be  limited  only 
to  the  case  of  a  sale  under  the  junior  judgment,  where  no  execution  has 
been  sued  out  upon  the  senior  judgment,  and  levied  on  the  land.      ib. 

3.  The  junior  judgment,  by  suing  out  and  levying  the  first  execution  upon 
the  land,  acquires  a  priority  of  lien,  which  cannot  be  affected  by  any 
execution  subsequently  issued,  nor  by  any  mode  in  which  the  land 
may  be  sold.  The  issue  of  the  execution  upon  the  junior  judgment, 
and  Its  delivery,  duly  recorded,  to  the  sheriff  destroys  the  priority 
which  was  enjoyed  by  the  older  judgment,  and  transfers  it  to  the  junior 
judgiuent.  ib. 
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4.  Executions  against  real  estate  have  priority  according  to  the  time  of 
their  delivery,  duly  recorded,  to  the  sheriff,  irrespective  of  the  dates  of 
the  judgmenta.  ih. 

5.  The  same  result  which  would  follow  from  a  sale  on  an  execution  issued 
on  the  junior  judgments  would  follow  a  sale  under  a  decree  of  this 
court.  The  order  of  the  encumbrances  cannot  be  changed  or  affected 
by  the  tribunal  out  of  which  the  execution  issues.  ib. 

JURISDICTION. 

1.  Complainants  and  defendants,  being  joint  owners  of  an  island  in  the 
Caribbean  sea,  said  to  contain  large  deposits  of  guano,  entered  into  an 
agreement  that  complainants  should  conduct  the  business  of  collecting 
and  selling  the  guano  for  the  mutual  benefit  of  all  concerned,  and  that 
the  profits  and  losses  of  the  business  should  be  divided  among  all  the 
parties  according  to  their  respective  interests,  and  that  complainants 
should  have  a  lien  on  the  inland  and  all  the  personal  property  used  in 
their  business  for  any  advances  made  by  them.  The  business  generally 
proving  unprofitable,  the  complainants  filed  their  bill  against  the  de- 
fondants  (who  are  citizens  of  this  state,  and  appeared  regularly  to  the 
suit.)  praying  an  account  and  a  decree  against  the  defendants  for  their 
proportion  of  the  losses,  a'  d  for  a  sale  of  the  island,  its  contents,  and 
the  personal  property  connected  therewith — 

Held,  that  it  is  no  objection  to  the  court's  taking  an  account,  and  mak- 
ing a  decree  in  the  cause,  that  the  property  is  out  of  the  jurisdiction  of 
the  court,  so  that  the  decree  cannot  be  enforced  in  rem.  Wood  v.  War- 
ner, 81 

2.  The  strict  primary  decree  of  a  court  of  equity  is  in  personam,  and  not 
in  rem,  and  the  auihority  of  this  court  to  deal  with  contracts  in  re- 
lation to  land  not  within  the  jurisdiction  of  the  court  is  fully  esta- 
blished, ib. 

3.  The  contract  between  the  parties  and  the  circumstances  of  the  case 
held  to  be  such  as  to  entitle  the  complainants  to  close  their  operations, 
and  seek  an  account  and  settlement  in  this  court.  ib. 

See  Appeal,  1,  2,  3,  15;  Divorce,  5,  G;  Dower,  I  to  4;  Executors  and 
Administrators,  1  to  6. 

MARSHALLING  OF  SECURITIES. 

1.  Complainant  and  defendant,  being  both  residents  of  the  city  of  New 
York,  were  both  creditors  of  the  firm  of  H.  S.  A.  Sons,  also  doing  busi- 
ness in  New  York.  Both  had  presented  their  claims,  and  obtained 
judgment  in  an  attachment  which  had  been  sued  cut  against  the  firm 
in  this  state,  and  by  virtue  of  which  the  property  of  one  of  the  firm, 
situate  in  this  state,  had  been  attached,  but  not  sufficient  in  value  to 
satisfy  the  claims  of  all  the  applying  creditors  under  the  attachment. 
The  defendant  was  also  a  preferred  creditor  for  the  amount  of  his  claim 
under  an  assignment  executed  by  H.  S.  &  Sons,  in  the  city  of  New  York, 
by  virtue  of  which  the  assignee  held  aasets  enough  to  satisfy  the  clainut 
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of  the  creditors  in  the  same  claas  with  the  defendant,  hnt  not  enoof^ 
to  pay  the  general  creditors,  of  whom  the  complainant  was  one.  De- 
fendant also  held  other  collateral  securities  for  the  payment  of  the 
same  debt.  On  a  bill  filed  by  the  complainant  to  restrain  the  defend- 
ant from  receiving  any  dividend  under  the  attachment  until  he  had 
first  exhausted  his  remedy  under  the  assignment,  and  had  resorted  to 
the  collateral  securities  held  by  him,  it  was  held — 
That  the  complainant  had  no  equity  to  justify  this  court  in  arresting 
the  proceedings  under  the  attachment,  or  in  interfering  with  the  mode 
of  distribution  pointed  out  by  the  statute.    Benedict  v.  Benedict,    150 

2.  The  rule  of  equity  is  well  settled,  that  where  one  has  a  lien  upon  two 
funds,  and  another  a  subsequent  lien  upon  one  of  them  only,  the  former 
will  be  compelled  first  to  exhaust  the  subject  of  his  exclusive  lien,  and 
will  be  permitted  to  resort  to  the  other  for  the  deficiency  only.  But 
the  equity  is  a  personal  one  against  the  debtor,  and  does  not  bind  the 
paramount  creditor  nor  the  debtor's  alienee  for  value.  ib. 

3.  It  is  an  equity  against  the  debtor  himself  that  the  accidental  resort  of 
the  paramount  creditor  to  the  doubly  charged  estate,  and  the  conse- 
quent exhaustion  of  that  security,  shall  not  enable  him  to  get  back  the 
serond  estate  discharged  of  both  debts.  ib. 

4.  The  objection  to  throwing  the  claim  of  the  defendant  upon  the  assign- 
ment for  satisfaction  is.  that  it  cannot  be  done  without  prejudice  to  the 
claims  of  the  creditors,  who  are  entitled  to  share  the  fund  under  the 
assignment.  ib. 

5.  The  statute  of  this  state  only  prohibits  preference  of  one  creditor  over 
another  in  a  general  assignment  for  the  benefit  of  creditors,  and  not  in 
any  other  form.  Every  debtor,  by  our  law,  has  a  right  to  prefer  one 
creditor  over  another,  by  mortgage,  by  judgment,  or  by  any  other  mode 
than  that  which  the  statute  prohibits,  and  such  preferences,  especially 
when  made  in  favor  of  sureties  or  confidential  creditors,  are  not  regard- 
ed with  disfavor  or  treated  as  inequitable.  ib. 

6.  As  between  citizens  of  New  York,  where  preferences  by  assignment 
are  allowed  by  law.  no  distinction  can  be  made  between  the  equitable 
character  of  the  claims  under  the  attachment  and  under  the  assign- 
ment, ib. 

MECHANIC'S  LIEN. 

1.  On  a  bill  of  interpleader,  filed  by  the  complainants  against  several 
claimants  of  the  same  fund,  which  fund  consisted  of  a  debt  due  from 
complainants  to  a  contractor  on  a  building  contract,  and  the  object  of 
the  bill  was  to  settle  and  adjust  the  rights  of  the  several  claimants, 
who  are  creditors  of  the  contractor,  and  who  presented  three  classes  of 
claims — 

1    Those  which  are  for  labor  done  and  materials  furnished  in  the  erec- 
tion of  the  building,  and  for  which  the  creditor  proceeded  to  secure 
his  claim  by  demand  and  notice  under  the  third  section  of  the  me> 
chanic's  lien  law. 
2.  Claims  of  the  same  character  for  which  the  contractor  drew  orders 


INDEX.  681 


on  the  coiDplainants,  and  which  were  presented  to  complainant!,  but 
not  accepted. 

3.  Claims  for  debts  dae  from  the  contractor  other  than  for  work  done 
and  materials  furnished  in  the  erection  of  the  building,  and  for  which 
the  debtor  drew  orders  upon  complainants,  which  were  presented,  hot 
not  accepted — 

Held,  that  the  first  class  of  claimants  must  be  paid  in  the  order  and 
priority  in  which  notice  of  the  demand  and  refusal  was  given  to  the 
complainanU.  This  is  clearly  in  accordance  with  the  provisions  of 
the  third  section  of  the  lien  law,  which  gives  to  each  claimant  a  lien 
on  the  amount  due  from  the  owner  to  the  contractor  at  the  date  of  the 
notice ;  and  it  would  seem  necessarily  to  give  priority  to  each  claim  • 
ant  in  the  order  of  time  in  which  his  notice  is  served,  and  exclodes  the 
idea  of  a  pro  rata  division  of  the  fund  among  the  claimants.  Superin- 
tendent and  Trustus  of  Public  Schools  in  Trenton  v.  Heath,  22 
Claims  of  the  second  class  have  no  claim  on  the  fund  under  the  provi- 
sions of  the  third  section  of  the  lien  law.  The  statutory  remedy  must 
be  strictly  pursued.  The  statute  alters  the  existing  law  only  so  far  as 
its  terms  require.  It  cannot  he  extended  by  construction.  The  second 
and  third  class  of  claims  are  undistinguishable  in  principle,  and  stand 
on  the  same  legal  footing.  ib . 
The  orders  drawn  by  the  contractor  upon  the  fund  in  the  hands  of  the 
complainants,  and  presented  to  then,  though  not  accepted,  constituted 
an  equitable  assignment  pro  tanio  of  the  fund,  which  will  fix  the  fund 
in  the  handn  of  the  debtor,  and  will  be  protected  and  enforced  in  a 
court  of  equity.  ib. 
Most  American  courts  maintain  the  doctrine,  that  a  valid  assignment 
cannot  be  m»ide  of  a  part  of  a  debt  withont  the  assent  of  the  debtor, 
which  will  be  enforced  against  him  in  a  court  of  law.  But  it  has  no 
application  to  an  equitable  a.<^ignment  sought  to  be  enforced  in  a  court 
of  equity,  as  against  the  lund  in  the  hands  of  the  debtor  upon  whom 
the  order  is  drawn.  ib. 
When  the  debtor  has  come  voluntitrily  into  a  court  of  equity  with  the 
fund,  and  leaves  the  claims  of  the  contesting  parties  to  be  settled  be- 
tween themselves,  it  does  not  lie  in  the  mouth  ot  either  of  the  claim- 
ants to  raise  the  objection  against  the  assignment  of  part  only  of  the 
debt.  The  presumption  must  be  that  the  complainants  assented  to  a 
subdivision  of  the  debt.  ib. 
All  the  claimants,  as  well  those  whose  debts  were  not  on  account  of 
the  building  as  those  whose  debts  were  contracted  in  the  erection  of 
the  building,  are  entitled  to  be  paid  out  of  the  fund,  according  to  the 
priority  of  their  respective  orders  and  notices.  ib. 
The  parties  who  have  made  demand  and  given  notice  under  the  statute 
are  entitled  to  no  priority.  The  statute  confers  on  mechanics  and  ma- 
terial men  no  exclusive  or  superior  right  to  the  fund  in  the  hands  of 
the  owner.  Eaich  creditor  is  entitled  to  be  paid  in  the  order  in  which 
hi<«  notice  or  orcler  was  presented  to  the  complainants.  il . 
.    In  a  dispute  between  a  mortgagee  and  lien  claimants,  as  to  the  priority 
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of  their  respective  encambrances  on  the  mortgaged  premises,  where  it 
was  objected  to  the  validity  of  the  lien  that  the  building  was  not  erected 
by  the  owner  of  the  land,  nor  by  his  consent  expressed  in  writing,  and 
it  appeared  that,  pending  the  erection  of  the  building,  the  owner  had 
conveyed  away  the  land,  but  that  the  conveyance  was  merely  as  col- 
lateral security  for  the  payment  of  a  debt  due  to  the  grantee,  that  the 
doed  was  intended  simply  as  a  mortgage,  and  that  on  satisfaction  of 
the  debt  the  land  was  reconveyed — held,  that  these  circnmstances 
effectually  dispose  of  the  objection  urged  against  the  validity  of  the 
lien.     Gordon  v.  2brr«y,  112 

9.  A  change  of  ownership  during  the  progress  of  the  building  does  not 
make  a  new  commencement  of  the  building,  nor  affect  the  validity  of 
the  lien  which  attached  at  the  commencement  of  the  building.        ib. 

10.  Nor  will  the  interruption  of  the  work  for  a  short  period,  and  its  subse- 
quent resumption  without  a  change  of  its  original  design  and  charac- 
ter, constitute  a  new  commencement,  or  affect  the  attachment  of  the 
lien  when  the  building  was  originally  commenced.  ib. 

11.  The  proceeding  under  the  statute  to  enforce  the  lien  by  said  deed 
judgment  is  a  proceeding  in  rem.  It  does  not  create  the  lien  any 
more  than  a  proceeding  and  decree  for  the  foreclosure  of  a  mortgage. 
There  is  nothing  in  the  statute  which  requires  that  the  time  of  the 
commencement  of  the  building,  and  the  consequent  attaching  of  the 
lien,  should  be  specified  either  in  the  lien  itself  or  in  the  record  of  the 
judgment.  ib. 

12.  It  is  no  objection  to  the  validity  of  the  liens  that  the  mortgagor  pro- 
cured them  to  be  filed,  or  that  he  concealed  their  existence  from  the 
mortgagee  at  the  time  of  obtaining  the  loan  for  which  the  mortgage 
was  given.  If  the  mortgagor  was  actuated  by  fraudulent  motives,  it 
cannot  affect  the  rights  of  the  lienholders.  The  validity  of  the  liens 
cannot  depend  upon  the  motives  which  suggested  their  being  filed,    ib. 

1 3.  In  a  bill  for  the  foreclosure  of  a  mortgage,  in  which  a  question  arose  be- 
tween the  complainants,  whose  mortgage  was  given  before  the  erection 
of  a  building  on  the  land,  and  certain  lienholders,  who  had  liens  for 
the  erection  of  the  building,  as  to  the  proportions  in  which  they  were 
respectively  entitled  to  share  in  the  proceeds  of  sale  which  were  in- 
sufficient to  satisfy  all  the  claims,  it  was  held  that  the  only  safe  mode 
of  determining  the  relative  claims  of  the  respective  parties  will  be  for 
the  master  to  ascertain  the  fair  market  value  of  the  lot  and  baildiuK, 
and  also  of  the  value  of  the  lot,  as  it  stood  at  the  time  of  the  mortgage, 
clear  of  the  building,  both  valuations  having  relation,  as  near  as  may 
be,  to  the  time  of  sale.  Whiteheads  Ex'n  v.  Unt  MethodUt  Protestant 
Church  of  Newark,  135 

14.  The  mode  of  estimating  the  relative  values  of  the  land  and  building  in 
miitenaek  v.  Noe,  3  Stockton  330,  and  in  Newark  Lime  and  Cement  Co. 
v.  Morrison,  2  Beasley  13G,  criticised  and  disapproved.  ib. 

MISTAKE. 
1.   When  a  parcel  of  land  is  sold  under  a  decree  of  foreclosure,  and  is  struck 
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off  and  conveyed  to  the  purchaser  under  an  erroneous  impression  that 
the  mortgage  covers  the  entire  tract,  the  price  for  the  entire  tract  heing 
hid  and  paid,  and  the  purchaser  put  into  possession,  and  it  is  afterward 
discovered  that,  from  a  mistake  in  the  description,  the  mortgage  does 
not  cover  the  entire  premises  intended  to  he  mortgaged,  hy  reason 
whereof  the  legal  title  fails,  the  purchaser  is  entitled  to  he  protected  in 
the  peaceahle  possession  of  the  land  purchased.    Waldron  v.  I*eU<m,  126 

2.  Had  an  application  heen  made  on  hehalf  of  the  mortgagee  to  reform 
the  mortgage  prior  to  the  date  of  foreclosure  there  could  have  been  no 
doubt  of  his  equitable  title  to  relief.  And  if  a  mistake  in  a  mortgage 
may  be  corrected,  it  is  just  and  equitable  that  the  mortgager  should  ab- 
stain from  availing  himself  of  the  mistake  to  the  prejudice  of  the  pur- 
chaser, ib. 

3.  It  is  not  gross  carelessness  in  a  purchaser  at  a  sheriff*s  sale  not  to  know 
that  a  description  in  a  sheriff's  deed  does  not  include  the  entire  prem- 
ises which  are  understood  to  be  offered  for  sale.  ib. 

4.  In  this  case  the  devisee  of  the  mortgagor  was  restrained  from  proceed- 
ing by  ejectment  to  recover  the  possession  of  that  part  of  the  premises 
accidentally  omitted  from  the  mortgage,  and  was  decreed  to  release  the 
same  to  the  purchaser.  ib. 

See  Deed,  1  to  3;  Mobtqage,  10,  11 ;  Orphaks  Cocrt,  3,  4;  Practice,  3; 
Will,  9  to  11. 

MONEY. 
See  Will,  1,  2,  3. 

MORRIS  CANAL. 
See  Hiqhwat,  6  to  11. 

MORTGAGE. 

1.  In  a  suit  for  the  foreclosure  of  a  mortgage,  which  contained  an  agree- 
ment that  the  mortgagor  should  keep  the  buildings  insured,  and 
assign  the  policy  to  the  mortgagees,  and  in  default  of  so  doing,  the 
mortgagees  might  effect  such  insurance,  and  that  the  premium  paid 
thereon  should  be  a  lien  on  the  mortgaged  premises,  and  added  to  the 
amount  secured  by  the  mortgage  and  payable  on  demand  with  in- 
terest, an  order  of  reference  was  made  to  a  master  to  take  an  account 
of  the  amount  due  to  complainants.  The  master  reported,  allowing, 
in  addition  to  the  amount  due  on  the  mortgage,  a  sum  of  money  due 
for  premiums  paid  by  the  mortgagees  on  effecting  insurances  on  the 
buildings. — On  exceptions  to  the  master's  report,  it  was  held,  that  the 
amount  so  allowed  for  insurance  was  not  within  the  cognizance  of 
the  master.  The  master's  authority,  as  to  the  subjects  and  extent  of 
his  examination  and  report,  is  limited  and  controlled  by  the  order  of 
reference.    SUmingion  Savings  Bank  v.  Davis,  .   30 

12.  The  order  of  reference  in  this  case  is  in  the  usual  form,  directing  the 
iua»ter  to  take  an  account  of  the  amount  due  to  the  complainants  upon 
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their  bond  and  mortgage.  The  sum  paid  for  insorance  ia  no  part  of 
the  amount  due  on  the  bond  and  mortgage.  ib. 

3.  When  neither  the  complainants*  right  to  insure,  nor  the  fact  of  the 
insurance  is  averred  in  the  bill,  and  no  relief  is  prayed  on  that  ac- 
count, tbe  amount  paid  for  insurance  should  not  be  allowed,  although, 
by  a  liberal  construction  of  the  order  of  reference,  it  might  be  deemed 
within  the  cognizance  of  the  master.  ib. 

4.  A  married  woman  purchased  a  farm,  which  was  encombered  by  a 
mortgage,  which,  although  registered,  contained  an  important  proviso 
designed  to  secure  prompt  payment  of  the  interest,  which  proviso  was 
not  disclosed  by  the  registry  of  the  mortgage.  The  purchaser  took  the 
premises  subject  to  the  mortgage,  and  assumed  the  payment  of  it  as  a 
part  of  the  consideration  of  her  purchase.  On  a  bill  filed  to  foreclose 
the  mortgage,  in  which  the  purchaser  set  up  that  she  was  a  bona  fide 
purchaser  without  notice  of  the  proviso,  because  it  was  not  disclosed  by 
the  registry,  it  was  held — 

That  it  was  totally  immaterial  whether  the  mortgage  was  registered  or 
not,  the  purchaser  had  actual  notice  of  the  existence  of  the  mortgage. 
SmaUwood  v.  Lewin,  60 

5.  That  the  covenant  by  a  married  woman  does  not  impose  any  obliga- 
tion upon  her  perwnally  is  immaterial ;  the  complainant  is  not  seeking 
to  enforce  the  obligation  as  against  her  personally,  but  to  have  the 
land  applied  to  the  satisfaction  of  the  debt  for  which  it  was  given,  ib. 

6.  The  general  doctrine  is.  that  whatever  puts  a  party  upon  an  inquiry 
amounts  in  judgment  of  law  to  notice,  provided  the  inquiry  becomes 
a  duty,  as  in  the  case  of  purchasers  and  creditors,  and  would  lead  to 
the  knowledge  of  the  requisite  fact  by  the  exercise  of  ordinary  dili- 
gence and  understanding.  So  notice  of  a  deed  is  notice  of  its  contents, 
and  notice  to  an  agent  is  notice  to  his  principal.  ib. 

7.  The  answer  of  defendants  denying  notice  will  avail  nothing  against 
this  clear  and  well  settled  principle,  charging  them  with  notice  of  the 
contents  of  the  mortgage.  ib. 

8.  The  object  of  the  laws  requiring  conveyances  to  be  recorded  is  to 
prevent  imposition  on  subsequent  purchasers  and  mortgagees  in  good 
faith  without  notice  of  the  prior  conveyance,  but  not  to  protect  them 
when  they  have  such  notice.  It  is  no  part  of  their  office  to  furnish  in- 
formation of  the  contents  of  deeds  and  mortgages  of  which  the  subse- 
quent purchaser  has  actual  notice.  A  defective  registry  cannot  qualify 
the  etiect  of  actual  notice.  ib. 

9.  On  a  bill  filed  for  the  foreclosure  of  a  mortgage,  in  which  it  is  alleged 
that  the  mortgage  had  been  cancelled,  and  with  the  bond  had  been 
surrendered  to  the  defendant  by  mistake,  under  a  mistaken  apprehen- 
sion that  the  mortgage  debt  had  been  satisfied,  when  in  truth  it  ha<l 
not — 

JJel<i,  that  the  voluntary  cancellation  of  the  securities  by  the  holder  is 
a  very  strong  circumstance,  which  can  only  be  overcome  by  clear  evi- 
dence ;  but  that  the  evidence  in  this  case  shows  satisfactorily  that  the 
mortgage  has  never  been  paid.    Banta  v.  Vreeland^  103 
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10.  Equity  will  relieve  where  an  instrument  has  been  delivered  up  or  can- 
celled through  fraud  or  mistake.  ib* 

11.  The  present  ca^e  does  not  fall  within  the  principle,  that  to  entitle  the 
party  to  relief  on  the  ground  of  mistake,  it  must  be  of  such  a  fact  as 
he  could  not  by  reasonable  diligence  have  obtained  knowledge  of.  ib. 

12.  The  lien  of  the  writ  of  attachment  before  judgment  does  not  take 
priority  over  a  previous  unregistered  mortgage.  Campion  v.  KilU,  476 

See  Mechakic's  Lies,  8  to  14 ;  Mistake,  1  to  4 ;  Sale  of  Lands,  1,  2. 

NE  EXEAT. 
See  Divorce,  7. 

NOTICE. 

See  Assignment,  1  to  5 ;  Fraud,  1  to  4 ;  Mistake,  1  to  4 ;  Mortoage,  1  to  4; 
Specific  Performance,  1,  5. 

OPINION  OF  WITNESSES. 
See  Will,  12,  13. 

ORPHANS  COURT. 

1.  A  person  to  whom  property  is  struck  off  at  a  sale  made  by  commissioners 
appointed  by  the  Orphans  Court  in  proceedings  for  partition,  acquires 
a  right  which  the  court  is  bound  to  protect.  Such  bidder  has  a  right 
to  have  a  deed  for  the  property,  unless  for  good  cause  the  sale  be  set 
aside.     Conover  v.  WaUing,  167 

2.  If  the  court,  without  good  cause,  set  aside  the  sale,  such  bidder  is  a 
party  aggrieved  by  an  order  of  the  Orphans  Court,  and  as  such  is  en- 
titled, by  the  constitution  of  this  state,  to  an  appeal  to  the  Prerogative 
Court.  ib. 

3.  The  Orphans  Court  cannot  open  the  final  account  of  executors  or  ad- 
ministrators except  for  fraud  or  mistake.    Stevenson  v.  Phillips,      236 

4.  Where  an  account  is  opened  to  correct  an  alleged  mistake  in  any  par- 
ticular item  or  items,  the  whole  account  is  not  thereby  thrown  open 
for  review.  ib. 

See  Appeal;  Assignment,  1  to  5;  Dower,  1  to  4 ;  Executors  and  Admin- 
istrators, 8  to  13 ;  Infant,  1  to  4 ;  Will,  4  to  8. 

PARENT  AND  CHILD. 
See  Infants,  1  to  4. 

PARTIES. 

1.  In  suits  brought  by  executors,  the  rule  in  equity  is,  that  only  the  exe- 
cutors who  have  proved  the  will  must  be  parties.  An  executor  who 
has  renounced  need  not  be  joined  as  co-plaintiff.  Binehart't  ExWs  v. 
Rinehart,  44 

See  Husband  and  Wife,  1,  2, 9;  Spianc  Performance,  1,  2,  3. 
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PARTITION. 
See  Husband  asd  Wife,  1  to  7. 

PRACTICE. 

1.  On  a  petition  by  a  defendant  that  a  decree  of  this  court,  in  all  respects 
regular,  be  opened,  and  that  he  be  admitted  to  answer,  alleging  sur- 
prise and  merits,  it  was  held — 

That  the  general  rule  is  that  a  decree  regularly  entered  and  enrolled 
cannot  be  altered  except  by  bill  of  revivor.    Oarpenter  v.  Muchmore,  123 

2.  Great  liberality  has  been  exercised  in  the  opening  and  correcting  of 
decrees  before  enrollment,  and  even  afterwards  (where  the  decree  has 
been  taken  pro  confesso),  for  the  purpose  of  rectifying  mistakes  appar- 
ent upon  the  face  of  the  proceedings,  or  where  there  is  a  clear  case  of 
surprise  and  merits.  ib. 

3.  When  the  only  allegation  of  surprise  is  that  the  defendant  is  unacquaint- 
ed with  proceedings  in  this  court,  but  in  some  way  got  the  impression 
that  he  would  have  until  the  first  day  of  the  present  term  to  file  his 
answer,  this  is  not  a  sufficient  case  of  surprise.  It  was  his  duty  to  in- 
quire as  to  his  rights.  If  he  negligently  relied  on  his  mistaken  impres- 
sion, he  incurred  the  hazard  of  his  default  in  not  answering.  ib. 

4.  The  petition,  though  sworn  to,  is  no  evidence  of  the  facts  contained  in 
it.  Its  truth  must  be  established  by  affidavits  and  other  evidence  taken 
according  to  the  rules  and  practice  of  the  court.  ib. 

See  Appeal,  4  to  15 ;  Assets,  1,  2 ;  Husband  and  Wife,  1,  2 ;  Mobtoaox, 
1  to  3 ;  Parties,  1. 

PREROGATIVE  COURT  CASES, 
Pages  167  to  409. 

PRESUMPTION. 
See  Pbesumption  of  Death  ;  Will,  17. 

PRESUMPTION  OF  DEATH. 

1.  The  statute  (Nix.  Dig.  211,  J  4.)  which  raises  a  presumption  of  the 
death  of  a  person  absenting  himself  for  seven  years  without  being 
heard  from,  was  designed  to  furnish  a  legal  presumption  of  the  time  of 
the  death,  as  well  as  of  the  fact  of  the  death.  Executors  of  Clarke  v. 
Ganfield,  119 

2.  In  the  absence  of  the  statute,  the  presumption  would  be  that  the  absent 
person  is  still  alive.  This  presumption  of  the  continuance  of  life  only 
ceases  when  it  is  overcome  by  the  countervailing  presumption  of  death 
afforded  by  the  statute,  which  is  not  until  the  end  of  seven  years,     ib. 

3.  The  presumption  of  death  which  arises  at  the  expiration  of  seven  years 
cannot  operate  retrospectively.  ib. 

PRINCIPAL  AND  AGENT. 
See  Cobpobation,  4  to  7. 
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SALE  OF  LA^fD. 

1.  When,  OB  the  foreclosare  of  a  mortgage,  an  execution  had  been  isRued, 
which  by  mistake  directed  the  sale  of  land  not  included  in  complain- 
ant's mortgage,  nor  described  in  his  bill,  and  by  virtue  of  which  the 
sheriff  had  sold  such  land,  an  injunction  will  it  sue  to  restrain  the  sheriff 
from  delivering  the  deed.     Corks  v.  Lashley,  116 

2.  On  a  sheriff's  sale  of  land  consisting  of  different  parcels,  the  general 
rule  is,  that  if  the  land  is  plainly  divisible,  it  should  be  sold  in  different 
parcels,  so  as  to  secure  the  highest  price.  ib. 

See  ExEcuTOBS  and  Admihistbatobs,  8  to  13 ;  Fbaud,  1  to  4 ;  Infastt,  1  to 
4 ;  Mistake,  1  to  4 ;  Obphans  Ooubt,  1,  2. 

SHERIFFS  SALE. 
See  Sale  of  Land. 

SPECIFIC  PERFORMANCE. 

1.  On  a  bill  6Ied  by  the  heirs-at-Iaw  of  a  deceased  vendee  by  parol  con- 
tract, against  a  purchaser  claiming  by  a  subsequent  deed  from  the  veL- 
dor,  charging  such  purchaser  with  notice  of  the  parol  contract  of  sale, 
and  praying  a  decree  for  specific  performance  against  such  purchaser, 
it  was  held  that  the  administrator  of  the  vendee  was  a  necessary  party 
to  snch  a  suit  where  the  personal  estate  was  small,  the  estate  still  un- 
settled, and  it  does  not  appear  that  the  debts  of  the  deceased  vendee 
have  been  paid.    Downing  v.  RitUy,  93 

2.  The  administrator  is  not  only  liable  for  the  purchase  money,  and  in- 
terested in  disputing  the  contract,  but  he  has  an  equitable  interest  on 
behalf  of  creditors  in  the  real  estate  of  his  intestate,  paramount  to  that 
of  the  heirs.  All  persons  interested  in  the  contract  should  be  made 
parties  to  the  proceeding.  ib. 

3.  The  fact  that  the  heirs  are  also  honafidt  creditors  of  the  vendee,  how- 
ever it  may  strengthen  their  claim  to  equitable  relief,  cannot  aid  the 
defect  in  the  bill  for  want  of  parties.  ib. 

4.  The  defendant  did  not  take  his  title  directly  from  the  vendor,  but  from 
one  S.  P.  M.,  to  whom  the  vendor  made  title,  and  who  was  originally 
a  party  to  the  bill,  but  died  pending  the  suit.  It  appeared,  however, 
that  S.  P.  M.  was  a  mere  trustee  for  the  defendant.  Held  that  the 
conveyance  by  S.  P.  M.  to  the  defendant  was  a  mere  execution  of  the 
trust,  and  that  it  was  unnecessary  to  make  the  representatives  of  S.  P. 
M.  parties  to  the  suit.  ib. 

5.  There  is  no  diflScnlfy  in  enforcing  the  specific  performance  of  the  con- 
tract against  the  alienee  of  the  vendor.  Whore  the  alienee  has  notice 
of  the  original  contract  at  the  time  of  the  alienation,  he  is  liable  to  it« 
performance  at  the  suit  of  the  vendee.  If  he  in  a  purchaser  with  notice, 
he  is  liable  to  the  same  equity,  stands  in  his  place,  and  is  bound  to 
do  that  which  the  person  he  represents  would  be  bound  to  do  by  the 
decree.  ib. 

See  ExECUTOBS  and  Administbatoks,  8  to  13. 
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STATUTES. 

1.  Where  a  statiite,  origiaally  one,  has  its  provisions  broken  ap  by  a  re- 
vision of  the  law,  and  incorporated  in  two  different  acts,  the  constmc- 
tion  of  these  provisions  cannot  be  affected  by  their  change  of  collocation. 
They  are  in  pari  materia,  and  their  constmction  mnst  be  the  same  as 
if  they  remained,  as  originally  enacted,  parts  of  the  same  statote. 
Clement  v.  Kaighn,  47 

See  Appeal,  4  to  7 ;  Assign meut,  1  to  5 ;  Doweb,  1  to  4 ;  Mabbhallio  op 
Sbcubitibs,  5.  6 ;  MoBTOAOB,  0  ;  Pbbsumptio5  of  Dbath,  1,  2,  3 ;  Will, 
36,  37,  38. 

SURETY. 

See  MABSflALLIHO  OF  SECtBITIES,  6. 

TESTAMENTARY  CAPACITY. 
See  Will. 

TRUST  AND  TRUSTEE. 

1.  It  is  a  well  establbhed  doctrine  of  equity,  that  where,  npon  the  pur- 
chase of  real  estate,  the  title  is  taken  in  the  name  of  one  person,  and 
the  purchase  money  is  advanced  by  another,  the  parties  being  strangers 
to  each  other,  there  is  a  resulting  trust  in  favor  of  the  party  from 
whom  the  consideration  proceeds.    HoweU  v.  Houfeil,  75 

2.  When  the  purchase  is  made,  and  the  money  advanced  by  a  father,  and 
the  title  taken  in  the  name  of  a  son,  the  purchase  would  be  deemed  an 
advancement;  but  when  the  purchase  is  made,  and  the  money  advanced 
by  the  son,  and  the  title  taken  in  the  name  of  the  father,  the  relation 
of  the  parties  will  not  defeat  the  resulting  trust.  ib. 

3.  In  this  case  the  farm  was  purchased  by  two  sons,  for  their  own  use: 
they  paid  all  the  purchase  money  that  they  could  raise,  and  in  order 
to  enable  them  to  pay  the  balance,  their  father  mortgaged  his  own 
farm,  and  to  secure  himself  for  such  advance,  took  the  title  for  the  farm 
in  his  own  name.  During  the  lifetime  of  the  father,  the  sons  treated 
the  mortgage  debt  as  their  own,  paid  the  interest  on  it,  and  also  used 
and  enjoyed  the  farm  purchased  as  their  own,  the  father  disclaiming 
all  interest  in  or  control  over  it.  The  father  afterwards  died  intestate 
as  to  the  farm  so  purchased,  but  by  a  will,  made  before  the  purchase, 
he  devised  his  own  farm  to  the  two  sons,  charged  with  the  payment  of 
all  his  debts.  On  a  bill,  filed  by  the  two  sons  against  the  other  heirs 
of  their  father,  praying  that  the  farm  be  declared  to  be  held  by  the 
heirs  of  the  father  in  trust  for  the  two  sons,  it  was  held  that  the  other 
heirs  of  the  father  would  be  declared  trustees  for  the  complainants, 
and  they  were  decreed  to  convey  their  respective  interests  to  them.    ib. 

4.  Although  ordinarily  the  trust  must  arise  at  the  time  of  the  making  of 
the  deed,  and  if  part  only  of  the  consideration  be  paid  at  the  time  by 
the  party  claiming  the  benefit  of  the  trust,  the  trust  results  in  his  favor 
only  to  that  amount,  although  he  subsequently  pays  the  whole  pur- 
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chase  money  ;  yet  in  this  case  the  whole  purchase  money  must  be  re- 
garded as  paid  by  the  complainants,  and  the  transaction  between  the 
sons  and  the  father  must  be  regarded  as  a  loan  by  the  father  to  the 
sons  to  enable  them  to  make  the  purchase.  ib. 

See  Husband  ahd  Wife,  12;  Specific  Perfobmahce,  4. 

UNDUE   INFLUENCE. 
See  Will,  27,  28. 

USURY. 

1.  Bill  on  a  mortgage — ^answer  usury — proof  that  the  contract  was  exe- 
cuted in  Pennsylvania. 

Held — that  the  proof  did  not  support  the  answer. 

2.  That  this  court  will  not  officially  recognize  the  usury  laws  of  other 
countries.     Campion  v.  KilU,  476 

3.  That  this  court  would  not  reverse  to  enable  the  defendant  to  amend 
his  pleadings  and  adduce  his  proof.  ib. 

WILL. 

1.  On  a  bill  filed  to  settle  the  construction  of  a  will  containing  the  follow- 
ing residuary  clause,  vU.  "  all  the  residue  and  remainder  of  my  momyt 
not  above  disposed  of,  that  is  of  moneys  which  I  have  at  the  time  of  my 
decease,  I  direct  to  be  equally  divided  among  my  children  and  grand- 
children living  at  the  time  of  my  decease ;" — *'  whatever  personal  pro- 
perty is  not  herein  before  disposed  of  1  direct  to  be  sold  by  my  execu- 
tors, and  the  moneys  thereon  arising  to  be  divided  equally  between  my 
son  and  my  two  daughters,"  it  was  held  that,  by  thene  two  clauses,  a 
clear  distinction  is  made  between  moneys  and  personal  property.  The 
residue  of  the  one  is  given  to  all  the  children  and  grandchildren  equally ; 
what  remains  of  the  other  not  disposed  of  is  to  be  divided  equally  be- 
tween the  children.     Beattys  Exr  v.  Lalor,  108 

2.  It  is  a  well  settled  rule  of  construction,  that  by  a  bequest  of  money, 
bonds,  mortgages,  promissory  notes,  or  other  securities  for  the  payment 
of  money  will  not  pass,  unless  it  appears  by  the  will  or  from  the  condi- 
tion and  circumstances  of  the  testator's  estate  that  it  was  her  intention 
to  pass  them.  The  t  rm  money  must  be  understood,  in  its  legal  or  popu- 
lar sense,  to  mean  gold  or  silver,  or  the  lawful  currency  of  the  country, 
or  bank  notes  or  money  deposited  in  bank  for  safe  keeping.  ib 

3.  The  bequest  of  money  in  this  case  does  not  include  funds  in  the  savings 
bank — that  is  in  the  nature  of  an  investment  drawing  interest,  and  is 
not  usually  subject  to  the  immediate  order  of  the  owner.  ib. 

4.  The  personal  property  of  a  testator  is  by  law  the  primary  fund  out  of 
which  the  debts  are  to  be  paid.     WinanU  v.  Ttrhune^  185 

5.  Properly  nothing  is  the  personal  estate  of  the  testator  which  was  not 
so  at  his  death.  ib. 

6.  If  a  testator  directs  lands  to  be  sold  and  converted  into  money  to  pay 
his  debts,  the  proceeds  become  a  fund  which  is  liable  for  his  debts,     ib. 

7.  But  where  the  conversion  of  the  land  into  money  is  ordered  in  the  will 
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for  a  specific  purpose,  as  if  the  direction  is  to  convert  the  estate  in  order 
to  give  a  lega<:y,  the  creditors  cannot  claim  the  money  as  personal  es- 
tate, ib. 

8.  The  will  in  question  contained  the  following  clause:  "  I  also  order  my 
executors  to  sell  my  hou»e  and  lot  at  Binghampton,  Broome  county,  and 
state  of  New  York,  as  soon  as  conveniently  can  be  after  my  decease,  and 
to  execute  lawful  deeds  for  the  same,  if  I  don't  dispose  of  the  same  in 
my  lifetime ;  and  the  money  arising  therefrom  must  be  paid  by  my  ex- 
ecutors towards  the  debt  of  my  son  Peter,  where  I  am  bound  as  surety 
for  my  son  Peter  ;  the  remainder  of  the  purchase  money  of  the  house 
and  lot,  if  any  there  should  be,  I  give  unto  my  daughter-in-law  Charity 
Ann,  the  wife  of  my  son  Peter.*'  The  executors  sold  the  premises,  and 
there  was  a  remainder  after  paying  the  debts  specified ;  and  on  an  appli- 
cation to  the  Orphans  Court  for  an  order  to  sell  lands  on  a  deficiency  of 
personal  property  to  pay  debts,  that  court  refused  the  application  on 
the  ground  the  remainder  of  the  proceeds  of  the  sale  of  the  Binghamp- 
ton property  Vfan  personal  estate,  and  must  be  applied  to  the  payment 
of  the  several  debts — 

Held,  in  the  Prerogative  Court,  reversing  this  decision  of  the  Orphans 
Court,  that  the  proceeds  of  the  sale  of  the  Binghampton  property  could 
only  be  regarded  as  personalty  for  the  specific  purposes  designated  in  the 
will,  and  that  an  order  should  be  made  to  sell  lands  to  pay  the  general 
debts.  ib. 

9.  The  word  children  does  not,  ordinarily  and  properly  speaking,  com- 
prehend grandchildren,  or  issue  generally.  Their  being  included  in  that 
term  is  permitted  in  two  cases  only,  viz.  from  necessity,  which  occurs 
when  the  will  would  remain  inoperative  unless  the  sense  of  the  word 
children  were  extended  beyond  its  natural  import,  and  where  the  testator 
has  clearly  shown,  by  other  words,  that  he  did  not  intend  to  use  the 
term  children  in  its  proper  actual  meaning,  but  in  a  more  extensive 
sense.     Brokaw  v.  Peterson,  194 

10.  Courts  of  probate  are  not  governed  by  the  same  strict  rules  as  a  court 
of  construction  in  reference  to  the  admission  of  parol  evidence.  There 
are  a  number  of  cases  where  mistakes  made  in  preparing  a  will  have 
been  corrected.  ib. 

11.  Decedent  made  a  will,  dated  14th  January,  1845.  He  had  then  living 
one  son,  seven  daughters,  and  four  grandchildren,  the  children  of  a  de- 
ceased son.  The  testator  gave  to  his  daughter,  Elizabeth,  a  certain 
portion  of  his  real  estate,  and  then  directed  his  executors  to  convert 
the  residue  of  both  real  and  personal  estate  into  money,  and  to  distrib- 
ute the  same  as  follows  :  To  his  son  Peter,  two  shares  ;  to  each  of  his 
daughters,  with  the  exception  of  Elizabeth,  one  share ;  and  also  one 
share  to  his  four  grandchildren,  the  children  of  his  deceased  son  Garret. 
It  was  further  provided,  that  if  any  of  said  children  should  die  previous 
to  said  distribution,  the  share  of  such  child  so  dying  should  go  to  his 
or  her  children.  In  the  year  1850,  one  of  the  testator's  daughters  died, 
leaving  a  son,  and  who,  under  the  above  provision  of  the  will,  would 
have  taken  the  share  of  his  mother.    The  testator  then,  in*1851,  made 
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a  second  will,  in  most  of  its  provisions  similar  to  the  former  one,  but 
with  the  exception  that,  after  providing  for  Elizabeth,  the  devise  is 
made  to  his  three,  instead  of  four  daaghters.  This  will  then  also  pro- 
vides that,  in  case  of  the  death  of  any  of  his  children,  the  share  of  such 
child  shall  go  to  his  or  her  children.  Under  this  will  it  was  clear  that 
the  son  of  the  deceased  daughter  would  not  take.  Evidence  was  offered 
to  show  that  it  was  the  intention  of  the  testator,  by  his  last  will,  to 
give  to  the  son  of  the  deceased  daughter  the  share  which  would  have 
come  to  him  by  force  of  the  former  will.  Held,  that  as  there  was  no 
ambiguity  on  the  face  of  the  will,  as  there  was  no  fraud,  and  no  mistake 
by  the  testator  as  to  any  fact,  the  court  could  not  reform  the  will  so 
as  to  make  itcorrespond  with  the  presumed  intentions  of  the  testator,  ib. 

12.  In  questions  of  testamentary  capacity  the  abstract  opinion  of  any 
witness,  medical  or  of  any  other  profession,  is  not  of  any  importance. 
No  judicial  tribunal  would  be  justified  in  deciding  against  the  capacity 
of  a  testator  upon  the  mere  opinions  of  witnesses,  however  numerous 
or  respectable.  The  opinion  of  a  witness  must  be  brought  to  the  test 
of  facta,  so  that  the  court  may  judge  what  estimate  the  opinion  is  en- 
titled to.     Stackhouse  v.  Horton,  202 

.  13.  Testamentary  capacity  is  to  be  ascertained  by  the  court  by  the  appli- 
cation of  certain  rules  of  law  in  the  exercise  of  a  sound  discretion  re- 
gulated by  these  rules.  ib. 

14.  A  monomaniac,  under  certain  circumstances,  may  make  a  valid  will. 

ib. 

15.  A  person  may  be  the  subject  of  a  partial  derangement  towards  a  par- 
ticular individual,  and  this  derangement  may  be  the  cause  of  depriving 
such  individual  of  the  bounty  of  a  testator,  and  yet  a  will  made  by 
such  person  may  be  valid  ;  the  court  will  not  refuse  probate  to  such 
will,  unless  by  doing  so  the  person  concerning  whom  the  delusion  ex- 
isted will  be  benefited.  ib. 

16.  Costs  to  be  allowed  in  matters  of  probate.  ib. 

17.  The  presumption  of  law  is  in  favor  of  testamentary  capacity,  and  he 
who  insists  on  the  contrary  has  the  burthen  of  proof,  except  where  in- 
sanity in  the  testator  has  been  shown  to  exist  at  a  time  previous  to 
the  execution  of  the  will ;  in  that  case  the  onus  is  shifted,  and  the 
party  offering  the  will  is  bound  to  show  that  it  was  executed  at  a  lucid 
interval.     Turner  v.  Cheesman,  243 

18.  The  time  of  the  execution  of  the  will  is  the  material  period  to  which 
the  court  must  look  to  ascertain  the  state  of  mind  of  the  testator ;  and 
although  it  is  competent  evidence  to  show  the  testator's  mind  at  any 
time  previous  or  subsequent  to  the  execution  of  the  will,  yet  euch 
proof  is  always  liable  to  be  overcome,  if  it  be  satisfactorily  shown  that 
the  testator,  at  the  time  he  executed  the  writing,  had  the  possession  of 
his  faculties.  ib. 

19.  The  testamentary  witnesses  and  their  opinions,  and  the  facts  they 
state  as  occurring  at  the  time,  are  to  be  particularly  regarded  by  the 
court.  ib. 

20.  The  opinion  of  witnessefl,  other  than  the  testamentary  witnesses,  as  to 
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th«  empmdxj  of  the  iesUtor.  mn  to  be  receiTed  mm  the  tli^iien  kiri  of 
erideDce.  except  to  Car  m  thej  mre  bated  on  facti  aad  oueaiigrsei 
which  are  detailed  before  the  coort.  ib. 

21.  Old  age,  failure  of  memonr,  and  even  dnuikeniiev.  do  not  of  ties- 
•eWee  Decctfarilj  uke  awaj  a  teiutor's  capacity :  he  car  be  ercr  lo 
aged,  very  infirm  in  body,  and  in  habiu  of  intemperance,  and  rei.  is. 
the  eye  of  the  law,  potf  en  that  aoand  mind  neccctary  to  a  dii^<x:aon 
of  hit  ettate.  ib. 

22.  The  failof  e  of  memory  is  not  safficient  to  create  testamentary  iseapacitT 
nnleif  it  be  total,  or  extend  to  hit  immediate  family  and  property. 
The  amoont  of  menul  capacity  most  be  equal  to  the  tobjcct  maocr 
with  which  it  haa  to  deal :  a  man  may  be  competent  to  make  a  codidL 
changing  in  two  or  three  particulars  the  prior  dispositions  in  his  will, 
who  would  be  incompetent  to  the  performance  of  acts  requiring  the  ex- 
ercise of  far  greater  intellect  and  judgment.  ib. 

23.  If  it  be  clear  that  the  writing  propounded  for  probate  is  the  will  of  a 
sound  and  disfKwing  mind,  the  court  cannot  look  beyond  it  for  the  tes- 
tator's motives  for  the  disposition  of  his  property  made  by  him.  The 
right  of  absolute  dominion,  which  every  man  has  over  his  own  pro- 
perty, is  sacred  and  inviolable — Per  Potts,  Judge  of  Orphans  Conn.  ib. 

24.  The  mere  fact  of  a  roan's  having  affixed  his  signature  to  a  will  as  a 
subscribing  witness  does  not  entitle  his  opinion,  as  to  the  competency 
of  the  testator,  to  any  more  weight  than  that  of  any  one  else  who  may 
be  called  upon  to  testify.  ib. 

25.  If  the  subscribing  witness  is  a  stranger,  and  has  no  opportunity  to 
ascertain  and  judge  of  the  testator's  capacity,  his  opinion  is  not  enti- 
tled to  as  much  weight  as  that  of  a  friend  who  saw  the  testator  about 
the  same  time,  and  who  was  afforded  an  opportunity  of  conversing 
with  him,  and  testing  the  sanity  of  his  mind.  ib. 

26.  The  opinion  of  any  one — whether  a  subscribing  witness  or  not — is  of 
but  little  value,  unless  he  can  give  the  reasons  for  the  opinion  which 
he  expresses.  .  ib. 

27.  The  influence  exercised  over  a  testator,  which  the  law  regards  as  undue 
or  illegal,  must  be  such  as  to  destroy  his  free  agency ;  but  no  matter 
how  little  the  influence,  if  the  free  agency  is  destroyed  it  vitiates  the 
act  which  is  the  result  of  it.  ib. 

28.  That  degree  of  influence  which  deprives  a  testator  of  his  free  agency, 
which  is  such  as  he  is  too  weak  to  resist,  and  which  renders  the  in- 
strument not  his  free  and  unconstrained  act,  will  be  sufficient  to  in- 
validate it,  not  in  relation  to  the  person  alone  by  whom  it  is  procured, 
but  as  to  all  others  who  are  intended  to  be  benefited  by  the  undue  in- 
fluence, ib. 

29.  On  a  question  of  testamentary  capacity,  evidence  of  the  opinions  of  wit- 
nesses, though  competent,  is  merely  preliminary  to  the  further  inquiry 
of  the  facts  and  circumstances  upon  which  their  opinions  are  formed. 
Oarriion  v.  UxeeiUort  of  OarrUan,  266 

30.  It  is  not  the  opinion  of  the  witness  upon  which  the  court  relies,  but 
the  court  draws  its  own  conclusion  and  forms  its  own  judgment  from 
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the  premises  which  have  produced  the  conviction  in  the  mind  of  the 
witness.  ih. 

31.  The  mere  opinion  of  a  subscribing  witness  is  entitled  to  no  more  weight 
with  the  court  than  that  of  any  other  witness.  ib. 

32.  The  opinion  of  a  witness  who  is  a  stranger  to  the  testator,  and  who 
sees  or  hears  nothing  except  what  is  necessary  to  enable  him  to  attest 
the  instrument  as  a  subscribing  witness,  is  not  as  much  to  be  relied 
upon  as  that  of  a  neighbor  and  familiar  acquaintance  of  the  testator. 
The  opinion  of  neither  is  of  any  weight  with  the  court,  except  as  it 
proves  itself  to  be  a  correct  and  sound  conclusion  from  facts  which 
justify  and  warrant  it.  ib. 

33.  A  man  who  will  subscribe  an  instrument  attesting  that  the  testator  is 
of  sound  mind,  memory,  and  understanding,  and  then  repudiate  under 
oath  his  own  attestation,  does  not  occupy  a  position  that  will  justify  a 
court  in  giving  any  weight  to  his  own  opinion.  ib. 

34.  A  will  can  be  cancelled  in  no  other  way  than  by  its  being  burned,  torn, 
or  obliterated  by  the  testator  himself,  or  in  his  presence  and  by  his  di- 
rection and  consent,  or  by  a  revocation  in  writing,  executed  in  the 
same  manner  as  wills  are  required  to  be  executed.  Mundyy.  Mundy,  290 

35.  A  te.^tator  asked  his  wife  if  she  had  brought  his  will  from  its  place  of 
deposit  according  to  his  instructions,  and  at  the  same  time  informed 
her  that  lie  wished  to  burn  it  up.  The  wife  replied  that  she  had  burnt 
it  up.  Held,  that  this  did  not  amount  to  a  revocation,  the  will  not 
having  been  burnt.  ib. 

3(3.  Under  the  statute  of  this  state,  passed  in  1814,  it  was  requisite  that  the 
witnepses  should  be  actually  present,  and  see  the  testator  sign  the  will. 
The  act  of  1851  makes  the  acknowledgment  of  his  signature  in  the  pre- 
sence of  the  witnesses  sufficient.  ib. 

37.  There  is  no  argument  to  be  drawn  from  the  substitution  of  the  word 
'^declared,"  in  the  act  of  1851,  for  the  word  ** published,''  in  the  former 
act.  Whatever  would  amount  to  a  publication  would  answer  the  re- 
quirement, that  it  should  be  declared  to  be  the  testator's  will.  ib. 

38.  It  is  manifest  that  the  authors  of  the  act  of  1851  did  not  intend  to  affect 
any  wills  executed  in  compliance  with  the  requirements  of  the  old 
act.  ib. 

30.  The  attestation  clanse  to  a  will  is  prima  facie  evidence  of  the  facts 
stated  in  it;  and  the  instrument  will  not  be  rejected  because  the  wit- 
nesses fail  to  remember  the  mode  of  its  execution.  ib. 

40.  If  there  is  no  attestation  clause,  there  must  be  affirmative  proof  of  the 
publication  by  the  testator  and  of  the  other  requisites.  ib. 

41.  There  must  be  some  declaration  by  the  testator  that  it  is  bis  will,  and 
a  communication  by  him  to  the  witnesses  that  he  desires  them  to  attest 
it  as  such.  But  this  need  not  be  by  word:  any  act  or  sign  by  which 
that  communication  can  he  made  is  enough.  ib. 

42.  Where  a  caveat  is  filed  against  proving  a  will  by  a  person  who  claims 
to  bo  attorney  in  fact  for  legatees  under  a  former  will,  who,  if  living 
at  all,  live  in  a  distant  state  of  the  Union,  and  no  power  of  attorney 
is  produced  from  such  legatees — held  that  the  fair  presumption  was, 
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nndtr  the  circanutancw  of  this  case,  that  no  power  of  attorner  was  in 
existence,  and  that  it  wan  the  dnty  of  those  opposing  this  will  on  behalf 
of  snch  legatees  to  give  some  evidence  of  their  being  still  alive,  and  of 
the  authority  to  appear  for  them,  if  they  wish  to  attack  the  present 
will  because  of  their  not  being  mentioned  in  or  provided  for  in  it. 
I\ineoaii  v.  Chaham,  294 

43.  The  evidence  in  this  case  carefully  examined,  and  the  will  admitted  to 
probate  against  a  very  strong  array  of  medical  and  other  testimony 
against  the  sanity  of  the  testator.  ib. 

44.  The  testimony  of  the  attesting  witnesses,  as  to  the  sanity  of  testator, 
held  to  be  strengthened  by  the  facts  that  the  will  is  a  reasonable  one 
on  the  face  of  it,  and  tliat  its  contents  correspond  with  the  repeated 
declarations  of  the  testator.  ib. 

45.  The  consideration  is  entitled  to  some  weight,  that  by  the  will  under 
consideration  the  property  is  mostly  given  to  the  heirs-at-law  and  next 
of  kin  of  the  testator,  who  are  satiitfied  with  the  will  as  it  stands.  The 
caveators,  if  they  claim  as  devisees  or  legatees  under  a  former  will, 
should  have  pro|K>unded  it  for  probate.  Not  having  done  this,  the 
presumption  is  that,  if  this  will  is  not  established,  the  decedent  died 
intestate,  and  such  being  the  case,  the  property  would  go  to  the  very 
persons  to  whom  it  is  given  by  the  present  will,  and  the  caveators 
would  derive  no  benefit  from  defeating  it.  ib. 

46.  When,  in  a  controversy  about  the  probate  of  a  will,  it  was  alleged 
that  the  paper  offered  for  probate  was  not  a  genuine  will,  but  that  it 
was  surreptitious  or  procured,  and  was  never  executed  by  testator  as 
his  will,  it  was  held  that,  in  that  aspect  of  the  case,  it  was  competent 
for  the  caveators  to  show  that  the  provisions  of  the  will  in  controversy 
were  contrary  to  the  expressed  intentions,  views,  and  feelings  of  the 
deceased  before  the  time  it  bears  date,  and  to  his  declarations  subse 
quently  made.     Boylan  v.  Meeker,  310 

47.  The  will  offered  for  probate  held,  after  sn  elaborate  review  of  the  evi- 
dence, to  have  been  fraudulent  and  surreptitious,  and  not  executed  by 
the  testator.  ib. 

48.  The  costs  and  counsel  fees  of  the  party  offering  the  will  for  probate 
were  ordered  to  be  paid  out  of  the  estate,  because  of  the  absence  of 
direct  proof  of  fraud  on  the  part  of  the  party  offering  it,  or  of  know- 
ledge on  his  part  that  it  was  surreptitious,  although  he  was  a  large 
beneficiary  under  it.  ib. 

€9.  A  testator  made  a  will  in  1850.  a  codicil  thereto  in  1654.  and  a  subf>c- 
quent  will  in  1858,  by  which  he  bequeathed  and  disposed  of  all  his  real 
and  personal  estate  without  exception,  and  which  containe«l  a  cluu^e, 
"  hereby  revoking  all  former  wills,  and  declaring  this  to  be  my  la^i 
will  and  testament."  After  the  la.st  will  had  bei'n  admitted  to  probate, 
on  an  application  to  admit  to  probate  the  codicil  of  1854,  it  was  hrld  thni 
the  last  will  contains  both  an  implied  and  express  revocation  of  the 
codicil.  The  revocation  extends  to  all  prior  lei>tamentary  dispositions 
of  testator's  estate,  real  and  personal.     Smith  v.  IlcChetney,  351) 

50.  It  is  a  principle,  as  ancient  as  it  is  familiar,  that  no  man  can  hav*- 
two  wills.  The  last  will  is  of  necessity  a  revocation  of  all  former  wills* 


INDEX.  595 


ao  far  m  it  is  inconsistent  with  tfaem.  So  if  one  having  made  his  will, 
afterwards  make  another  will  inconsistent  therewith,  hnt  not  expressly 
revoking  it,  this  will  nevertheless  be  a  revocation.  ib. 

51.  This  implied  revocation  is  effected  only  when  the  last  will  is  incon- 
sistent with  the  former  ;  for  it  may  be  a  will  of  different  goods,  or  dif- 
ferent pieces  of  land,  so  that  the  two  may  be  taken  conjointly  as  the 
will  of  the  testator.  ib. 

52.  If  the  latter  will  co^in  an  express  revocation  of  the  former,  it  i» 
immaterial  whether  the  latter  be  or  be  not  inconsistent  with  the 
former,  or  whether  it  operates  as  a  will  at  all  or  not.  ib. 

53.  It  is  nndonbtedly  true  that  the  revocatory  clause  is  not  always  im- 
perative, and  that  its  effect  depends  upon  the  intention  of  the  tes- 
tator; bat  that  intention  must  in  every  case  be  gathered  from  the 
contents  of  the  instruments  themselves.  Parol  testimony  is  inadmissi- 
ble for  thiH  purpose.  It  is  never  admissible  to  contradict  by  parol  the 
terms  of  a  will,  or  to  overturn  its  plain  provisions.  ib. 

54.  What  constitutes  undue  influence  can  never  be  precisely  defined.  It 
must  necessarily  depend  in  each  case  upon  the  means  of  coercion  or 
influence  possessed  by  one  party  over  the  other.  Whatever  destroys 
the  free  agency  of  the  testator  constitutes  undue  influence.  It  is  im- 
material whether  that  object  be  effected  by  physical  force  or  mental 
coercion,  by  threats  which  occasion  fear,  or  by  importunity  which  the 
testator  is  too  weak  to  resist,  or  which  extorts  compliance  in  the  hope 
of  peace.    Execuiora  of  Moore  v.  BlauveU,  367 

55.  Threats  of  pergonal  estrangement  and  non-intercourse,  addressed  by  a 
child  to  a  dependent  parent,  or  threats  of  litigation  between  the  chil- 
dren tofnfluence  a  testamentary  disposition  of  property  by  the  parent, 
constitute  undue  influence.  ib. 

56.  The  fact  that  a  testator  has  been  induced  to  make  a  new  will  by  false 
representations  as  to  the  contents  of  an  existing  will,  is  a  proper  ele- 
ment in  the  consideration  of  the  question  of  undue  influence,  although 
the  new  will  may  not  materially  vary  from  the  former  one  in  respect 
to  the  subject  matter  of  the  false  representations.  ib. 

57.  Testimony  on  a  question  of  undue  influence,  which  is  but  matter  of 
opinion,  is  eutitled  to  consideration  only  so  far  as  it  is  sustained  by 
facts.  ib. 

58.  A  married  woman  is  incapable  of  devising  real  estate.  She  is  also  in- 
capable of  dinposiug  of  her  chattels  by  will  without  the  consent  of  her 
huHbnnd.  Such  a  will,  being  a  mere  nullity,  will  not  be  admitted  to 
probate.     Van  Winkle  v.  Schoonmaker,  384 

59.  The  wife  may,  with  the  consent  of  her  husband,  make  a  valid  will  of 
her  personal  estate,  and  such  consent  may  be  by  parol ;  it  may  be  ex- 
press or  implied,  and  may  be  before  or  after  the  death  of  the  wife.    ib. 

60.  The  consent  of  the  husband  is  not  obligatory,  but  is  revocable  at  his 
pleasure  at  any  time  before  probate  granted.  It  is  nothing  more  nor 
less  than  a  consent  that  the  will  be  admitted  to  probate.  If  that  is  re- 
voked, probate  cannot  be  granted.  ib. 

61.  If,  in  consequence  of  the  husband's  assent,  rights  are  acquired  by  other 
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parties  to  property  disposed  of  by  the  will,  it  ieems  that  in  such  case  he 
would  not  be  permitted  to  retract  his  assent  and  oppose  the  probate,  ib. 

62.  Where  a  married  woman  made  a  will  with  the  consent,  and  in  part 
by  the  procurement  of  the  husband,  and  after  the  death  of  the  wife,  a 
day  was  fixed  for  the  reading  of  the  will  by  the  husband  at  his  houne, 
and  notice  given  thereof  to  the  heirs  of  the  wife  by  the  husband,  who 
also  knew  of  the  will  being  taken  to  the  surrogate's  office  for  probate, 
and  made  no  objection  to  it.  The  husba^  afterwards  withdrew  hit^ 
consent,  and  filed  a  caveat  against  admitting  the  will  to  probate.  The 
Orphans  Court  having  admitted  the  will  to  probate,  the  decree  of  the 
Orphans  Court  was  reversed.  ib. 

63.  A  testator,  by  his  will,  bequeaths  to  his  wife  specifically  all  that  por- 
tion of  his  personal  estate  commonly  known  as  goods  and  chattels,  sucii 
as  plate,  furniture,  horses,  carriages,  Ac,  and  immediately  after  gives 
and  devises  **all  the  rest  and  residue  of  my  real  and  personal  estate  " 
unto  certain  persons  in  trust  for  various  uses  and  purposes,  among 
which  are,  to  give  to  each  of  five  legatees  named  two  hundred  and 
fifty  shares  of  certain  stock  which  testator  had  at  the  making  of  his 
will  and  at  the  time  of  his  death.  And  the  question  being  which  of 
the  bequests  of  the  shares  of  stock  were  specific  or  general  bequests — 
it  was  held 

That  it  seems  to  be  conceded  that  if  a  testator  bequeaths  to  a  person  a 
certain  number  of  cows  or  sheep  or  shares  of  stock,  it  is  a  general  legacy ; 
but  if  he  add  the  word  my  cows,  my  sheep,  or  my  shares  of  stock,  it  in 
a  specific  legacy,  although  in  both  cases  he  may  be,  at  the  time  of  ma- 
king the  will,  and  thence  to  his  death,  the  owner  of  the  number  of 
the  cows,  sheep,  or  shares  mentioned  in  the  will.  Norrit  v.  Erecutor* 
of  John  R.  Thornton,  49.'; 

64.  In  this  case  the  testator,  having  otherwise  disposed  of  all  his  personal 
property  except  the  stocks  and  bonds,  concerning  which  this  question 
arises,  and  there  being  no  other  personal  estate  but  his  stocks  and  bond» 
on  which  the  residuary  bequest  could  operate,  his  describing  such  resi- 
due as  "  my  personal  estate"  is  equivalent  to  saying  my  stocks  or  my 
bonds,  and  makes  the  legacies  specific,  and  not  generaL  ib- 
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In  last  head  note  to  Kirrigan  v.  Kirrigan,  page  147,  in  the  last  line,  for 
"  (franted'*  rea<l  "  qtuuked" 

lu  head  note  No.  7,  to  N.  J.  Zinc  Co.  v.  Boston  Franklinite  Co.,  pag3 
419,  in  last  line,  for  "re<id**  substitute  **made"  and  for  "contracted"  read 
"intendedr 

In  head  note  No.  1,  line  2,  to  Mount  v.  Mount,  page  162,  omit  the  word 
"  thatr 

In  head  note  No.  6,  line  1,  to  Smith  v.  McChesney,  on  page  360,  for 
*' inoperative"  read  *' imperative" 

In  head  note  3,  line  3,  to  Van  Winkle  v.  Schoonmaker,  page  384,  for 
**caiveat"  read  "content  "  same  case,  5th  head  note,  line  1,  for  "parol" 
read  "part" 
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